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CASES 

ARGUED  AND  DETERMINED 
IN  THE 

Supreme  Court  op  Illinois. 


EuJORADO,  Marion  and  Southwestern  Raii^road  Co. 

V. 

M.  G.  Sims  et  al 
Opinion  filed  June  ip,  ipoj, 

1.  Eminent  domain — title  to  coal  underlying  right  of  way  re- 
mains in  owner.  The  title  to  coal  or  minerals  underlying  a  strip 
of  land  condemned  for  railroad  right  of  way  remains  in  the  owner 
of  the  land,  and  the  latter  has  the  right  to  remove  such  coal  or  min- 
erals, subject,  only,  to  the  easement  of  safe  support  for  the  surface 
of  the  right  of  way  and  non-interference  with  its  use  for  the  pur- 
pose for  which  it  was  condemned. 

2.  SamB — evidence  that  coal  had  been  found  on  lands  in  vicin- 
ity not  admissible.  In  a  proceeding  to  condemn,  for  railroad  right 
of  way,  a  strip  of  land  through  a  farm  upon  which  no  mine  exists 
and  no  borings  for  coal  have  ever  been  made,  so  that  the  existence 
of  coal  underlying  the  land  is  wholly  a  matter  of  conjecture,  evi- 
dence that  coal  had  been  found  underlying  land  several  miles  from 
that  condemned  is  incompetent,  and  is  reversible  error  where  it  ap- 
pears the  jury  based  its  estimate  of  vahie  upon  such  evidence. 

3.  Same — right  of  a  petitioner  to  make  stipulations,  A  railroad 
company  seeking  to  condemn  land  for  its  right  of  way  may  stipu- 
late to  do  things  tending  to  lessen  the  damages  to  the  land  owner, 
provided  the  things  agreed  to  be  done  will  not  render  the  use  of 
the  strip  of  land  for  right  of  way  purposes  unsafe  to  the  public. 
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Appeai,  from  the  County  Court  of  Williamson  county ; 
the  Hon.  W.  F.  StATER,  Judge,  presiding. 

C01.P  &  FerrEi.1.,  and  W11.UAM  A.  Schwartz,  for  ap- 
pellant 

Denison  &  SpiLiyER,  for  appellees. 

Mr.  Chie?  Justice  Hand  delivered  the  opinion  of  the 
court : 

This  was  a  proceeding  commenced  by  the  appellant  in 
the  county  court  of  Williamson  county  against  the  appel- 
lees, under  the  Eminent  Domain  act,  to  acquire  title  to  a 
strip  of  land  one  hundred  feet  in  width  across  the  east  end 
of  the  appellees'  farm,  as  a  right  of  way  upon  which  to  con- 
struct its  railroad.  The  strip  of  land  sought  to  be  taken 
contained  10.93  acres.  The  jury  fixed  the  value  of  the  land 
taken  at  $1100  and  the  damage  to  the  land  not  taken  at 
$900,  and  the  court,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment  upon  the  verdict,  and  an  appeal 
has  been  prosecuted  to  this  court  by  the  railroad  company. 

The  farm  of  appellees  contains  about  five  hundred  acres, 
is  a  mile  and  a  half  in  length  from  east  to  west  and  about 
a  half  mile  wide  north  and  south,  and  the  proposed  right 
of  way  crosses  diagonally  the  east  one  hundred  and  twenty 
acres  thereof.  The  farm,  at  the  time  the  petition  was  filed, 
was  used  for  pasture  and  upon  which  to  grow  grain.  The 
witnesses  differed  greatly  in  their  estimate  of  the  value  of 
the  land  taken  and  the  damage  to  the  land  not  taken.  The 
estimate  of  the  value  of  the  land  taken,  when  used  for  ag- 
ricultural purposes,  ranged  from  $30  to  $60  per  acre,  and 
the  damages  to  the  land  not  taken,  from  a  nominal  sum  to 
$500.  It  was  claimed,  however,  by  a  number  of  the  wit- 
nesses that  the  farm  had  a  special  value  by  reason  of  the 
fact  that  coal  had  recently  been  discovered  in  its  vicinity. 
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and  numerous  witnesses  testified  by  reason  of  that  fact  the 
land  was  enhanced  in  value  at  least  $50  per  acre,  and  several 
witnesses  testified  in  view  of  the  fact  that  the  surface  was 
underlaid  with  a  heavy  vein  of  coal  the  land  was  worth  $100 
per  acre,  and  the  jury  by  their  verdict  appear  to  have  been 
controlled  by  that  testimony.  The  appellant  objected  to  the 
admission  of  any  evidence  which  tended  to  show  that  coal 
had  been  found  in  the  vicinity  of  the  land,  but  the  court 
permitted  several  witnesses  to  testify  that  coal  had  been  dis- 
covered in  the  vicinity  of  the  land  sought  to  be  taken  and 
that  the  farm  of  appellees  was  supposed  to  lie  in  a  valuable 
coal  field.  No  coal  had,  however,  been  found  in  the  land 
of  appellees  or  within  some  distance  therefrom. 

The  only  testimony  that  bore,  even  remotely,  upon  the 
subject  of  appellees'  land  being  underlaid  with  coal  was  that 
of  a  witness,  Gill,  who  testified,  in  substance,  as  follows: 
"I  live  about  a  mile  north  of  the  Sims  farm.  I  have  been 
engaged  in  the  business  of  boring  holes  in  the  locality. 
About  three  months  ago  I  made  a  boring  on  J.  B.  Bruce's 
land,  about  three-quarters  of  a  mile  north-west  of  the  Sims 
farm.  About  three  years  ago  we  drilled  on  Mr.  Jeflf  San- 
ders' land,  which  is  about  two  miles  from  the  Sims  land.  I 
was  present  when  the  borings  were  made  and  made  the  log 
myself.  We  found  minerals.  It  was  black  coal,  I  reckon. 
That  is  what  they  pronounced.it,  I  suppose.  It  was  a  little 
over  three  hundred  feet  to  the  coal.  The  vein  was  a  little 
better  than  eight  feet  thick.  It  had  a  tolerably  fair  roof, 
composed  of  stone  and  slate.  About  seventy  or  eighty  feet 
below  the  first  vein  there  was  a  second  vein,  a  little  better 
than  five  feet  thick.  I  didn't  bore  any  on  the  Sims  land. 
I  don't  know  whether  there  is  any  coal  under  the  Sims  land 
or  not  I  don't  know  of  anyone  drilling  on  the  Sims  land. 
We  can't  tell  whether  or  not  there  is  any  coal  under  land 
without  drilling.  Where  we  did  drill  we  found  something 
black,  which  we  supposed  was  coal.  I  might  have  been 
mistaken  about  it.    Before  we  came  to  the  vein  at  the  depth 
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of  three  hundred  feet  we  went  through  several  kinds  of  rock, 
limestone,  sand  rock  and  slate.  Some  layers  of  limestone 
were  twelve,  feet  and  scnne  three  or  four  feet  thick.  The 
layers  of  sandstone  were  from  ten  to  fifteen  feet  thick.  We 
went  about  twenty-five  feet  until  we  came  to  the  first  layer  of 
stone.  We  then  went  through  two  hundred  and  seventy-five 
feet  of  stone  and  slate  until  we  struck  the  first  vein  of  what- 
ever it  was.  The  coal  I  found  on  the  Bruce  land  was  pretty 
fair  coal.  It  is  a  fact  that  you  bore  at  one  place  and  find 
coal  and  bore  at  another  and  don't  find  any.  There  is  no 
certainty  about  finding  coal  until  you  find  it.  You  might 
bore  at  one  place  and  find  coal  and  then  bore  a  quarter  of 
a  mile  away  and  not  find  any.  That  is  the  way  it  runs." 
And  a  witness,  J.  T.  Otey,  who  stated,  in  substance:  "I 
live  about  three  miles  north  and  west  of  the  Sims  land. 
There  have  been  borings  for  coal  on  my  land,  which  is 
about  two  and  one-half  miles  from  the  Sims  land.  They 
found  coal  at  a  distance  of  one  hundred  and  eighty-six  feet. 
The  vein  was  supposed  to  be  eight  feet  and  four  inches. 
The  roof  was  rock  and  slate.  I  was  interested  in  a  boring 
half  a  mile  north  from  the  first  one  I  bored.  It  was  on  the 
Sanders  land  we  found  coal.  I  know  there  is  a  mine  con- 
tracted to  be  sunk  on  the  Sanders  land.  The  mines  I  have 
been  speaking  of  are  not  on  the  Sims  land.  The  closest 
one, — this  one  I  spoke  of  being  sunk, — would  be  possibly 
three  and  one-fourth  miles  from  the  Sims  land.  I  don't 
know  anything  about  what  is  under  the  Sims  land.  There 
has  been  no  borings  there,  as  far  as  I  know." 

The  testimony  of  these  witnesses,  when  taken  as  a 
whole,  does  not  even  tend  to  show  that  the  appellees'  land 
was  underlaid  with  coal,  and  for  that  reason  the  evidence 
was  clearly  incompetent,  and  the  court  committed  reversi- 
ble error  in  permitting  the  same  to  go  to  the  jury.  Mr. 
Lewis,  in  his  work  on  Eminent  Domain,  (ist  ed.  sec.  486,) 
says:  "It  is  not  competent  to  go  into  the  value  of  coal 
claimed  to  be  underneath  the  surface,  no  mine  having  been 
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opened  and.  the  existence  and  extent  of  coal  in  the  land  be- 
ing wholly  a  matter  of  opinion." 

The  appellant,  after  the  court  had  permitted  the  evi- 
dence above  referred  to  to  go  to  the  jury,  offered  to  stipulate 
in  writing  that  it  would  make  no  claim  to  the  coal,  if  any, 
underlying  the  land  sought  to  be  condemned,  and  that  the 
appellees  should  have  the  right,  without  let  or  hindrance  on 
the  part  of  appellant,  to  mine  and  remove  the  coal  from 
said  strip  in  the  usual  and  customary  manner  of  mining 
coal  and  without  regard  to  the  railroad  to  be  constructed 
on  said  right  of  way,  which  stipulation  the  court  refused 
to  permit  the  appellant  to  file,  and  thereupon  the  appellant 
offered  the  following  instruction,  which  the  court  declined 
to  give  to  the  jury: 

"The  court  instructs  you,  as  a  matter  of  law,  that  where 
land  is  taken  for  railroad  tracks  without  the  consent  of  the 
owner,  that  the  fee  of  such  land  remains  in  the  owner  sub- 
ject to  the  use  for  which  it  is  taken;  and  in  this  case,  if 
you  find,  from  the  evidence,  that  said  strip  of  land  taken 
for  right  of  way  is  underlaid  with  a  vein  of  coal,  the  court 
instructs  you  that,  subject  to  the  use  for  which  the  land  is 
taken,  the  title  to  said  coal  remains  in  the  defendants,  and 
that,  subject  to  the  use  for  which  the  land  is  taken,  tlie 
defendants  would  have  the  right  to  run  entries  and  tunnels 
through  said  coal  underlying  said  right  of  way  in  order  to 
connect  and  mine  the  coal  veins  on  eitlier  side  of  the  said 
right  of  way." 

Section  13  of  article  2  of  the  constitution  provides: 
"The  fee  of  land  taken  for  railroad  tracks,  without  consent 
of  the  owners  thereof,  shall  remain  in  such  owners,  subject 
to  the  use  for  which  it  is  taken."  It  would  seem  clear,  un- 
der this  provision  of  the  constitution,  that  appellees  would 
retain  the  fee  simple  title  to  the  strip  of  land  sought  to  be 
acquired,  after  the  appellant  had  acquired  the  right,  by  con- 
demnation, to  use  the  same  for  right  of  way  purposes,  and 
that  the  retention  of  the  fee  title  thereto  would  permit  the 
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appellees  to  remove  the  coal  from  beneath  said  strip,  and 
to  connect  the  coal,  if  any,  upon  either  side  of  the  strip  by 
tunnels  or  otherwise,  provided  in  so  doing  they  did  not  im- 
pair the  right  of  the  appellant  to  use  the  strip  for  right  of 
way  purposes  by  removing  the  support  from  beneath  the 
surface  so  as  to  interfere  with  the  use^of  the  strip  for  the 
purposes  for  which  it  had  been  acquired  by  condemnation. 
In  Southern  Paciiic  Railroad  Co.  v.  San  Francisco  Sav- 
ings Union,  146  Cal.  290,  (106  Am.  St.  Rep.  36,)  in  dis- 
cussing this  subject  the  court  say :  "Whatever  minerals  lie 
beneath  the  right  of  way  are  reserved  to  the  owner,  and 
wherever  such  minerals  are  in  situ,  underlying  this  right  of 
way,  while  he  may  not  enter  upon  it  to  take  them,  (because 
the  nature  of  the  easement  requires  exclusive  possession  of 
the  surface  by  the  company,)  he  can  drift  from  tunnels  sunk 
upon  his  adjoining  land  and  do  so,  leaving,  however,  suf- 
ficient support  for  the  easement  imposed.  Subject  to  this 
support  the  right  of  the  owner  of  the  land  to  take  out  all 
the  minerals  beneath  the  right  of  way  is  absolute.  Under 
the  condemnation  the  railroad  company  acquires  the  perma- 
nent and  exclusive  control  of  the  surface  of  the  land,  but 
it  acquires  nothing  more.  It  acquires  no  title  to  the  min- 
erals beneath  the  surface,  and,  of  course,  no  right  to  dig 
beneath  the  surface  for  the  purpose  of  appropriating  them, 
and  if  it  should  undertake  to  do  so  could  be  restrained  at 
the  instance  of  the  owner  of  the  imderlying  fee.  While  the 
title  to  the  minerals  underneath  the  right  of  way  is  reserved 
exclusively  to  the  owner  of  the  land  across  which  it  is  con- 
demned, there  is  no  doubt  that  by  being  restricted  from  en- 
tering upon  it  it  may  be  much  more  difficult  and  expensive 
for  him  to  take  them  out, — far  more  so  than  if  he  could 
operate  directly  over  the  land  which  has  been  appropriated 
under  the  easement ;  and  it  may  be  that  much  valuable  min- 
eral would  have  to  be  left  to  afford  surface  support,  or  if 
this  were  taken  out  a  substituted  surface  support  would  have 
to  be  provided  by  the  owner.    But  evidence  of  all  these  mat- 
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ters  would  be  submitted  to  the  court  and  jury  and  would 
enter  as  substantial  factors  in  determining  the  value  of  the 
easement.  They  would  not  aflfect  the  reserved  right  of  own- 
ership in  the  fee," 

And  tlie  Supreme  Court  of  Iowa,  in  Hollingsworth  v. 
DesMoines  and  St.  Louis  Railway  Co.  63  Iowa,  443,  in  dis- 
cussing this  subject,  on  page  444,  say :  "It  is  certainly  true 
that  a  railway  corporation  acquires  but  a  limited  right  or 
interest  in  lands  condemned,  under  the  statute,  for  right  of 
way  purposes.  It  is  empowered  by  the  statute  (section  ^241 
of  the  code)  to  take  and  hold  so  much  real  estate  as  may 
be  necessary  for  the  location,  construction  and  convenient 
use  of  its  railway,  and  to  take,  remove  and  use  for  the  con- 
struction and  repair  of  its  railway  and  its  appurtenances, 
any  earth,  gravel,  stone,  timber  or  other  material  on  or 
from  the  land  so  taken.  The  right  acquired  by  it  by  vir- 
tue of  the  condemnation  proceedings  is  to  occupy  and  use 
the  surface  of  the  land  taken  for  the  purposes  of  its  rail- 
way, and  to  appropriate  and  use  so  much  of  the  earth  or 
other  material  upon  the  land  as  may  be  necessary  for  the 
construction  and  repair  of  its  road.  The  owner  of  the  land 
is  not  divested  of  his  title,  and  the  interest  remaining  in 
him  niay  in  some  cases  be  of  great  value.  If  the  land  should 
be  underlaid  with  stone,  coal  or  other  mineral,  the  owner 
would  have  the  right,  doubtless,  to  quarry  or  mine  the  same, 
provided  this  could  be  done  without  interfering  with  the 
use  of  the  surface  by  the  railroad  company;  (Dubuque  v. 
Malony,  9  Iowa,  450;  DesMoines  v.  Hall,  24  id.  234;) 
and  he  would  doubtless  have  the  right  to  remove  from  the 
surface  any  of  the  materials  enumerated  in  the  statute  which 
are  not  required  by  the  railroad  company  for  the  use  to 
which  it  is  authorized  to  appropriate  them." 

As  was  held  in  Sexton  v.  Union  Stock  Yard  and  Transit 
Co.  200  111.  244,  when  a  railroad  company  takes  a  perpetual 
easement  in  the  surface  of  land  for  right  of  way  purposes 
the  fee  remaining  in  the  owner  often  would  be  of  little  value. 
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Such  would  be  the  case  with  reference  to  agricultural  lands 
or  with  lots,  where  the  surface  is  the  only  portion  of  the 
property  suitable  for  use.  Such  would  not  be  the  case  when 
the  land  taken  was  underlaid  by  valuable  mineral  deposits, 
if  the  same  could  be  utilized  by  the  owner,  subject  to  the 
easement  acquired  by  the  railroad  company  in  the  property. 
In  Eldorado,  Marion  and  Southwestern  Railroad  Co,  v. 
Everett,  225  111.  529,  a  stipulation  similar  to  the  one  offered 
to  be  filed  in  this  case  was  filed  without  objection.  In  that 
case  it  was  conceded  the  land  sought  to  be  taken  was  un- 
derlaid with  coal,  while  in  this  case  that  fact  was  contested. 
From  the  evidence  of  the  witnesses  Gill  and  Otey  the  coal 
found  in  the  neighborhood  of  the  Sims  land  was  located  far 
below  the  surface  and  was  covered  by  strata  of  rock,  and 
on  the  view  that  the  land  of  appellees  contained  coal,  there 
is  no  evidence  that  to  mine  and  remove  the  coal  from  said 
strip  in  the  usual  and  customary  manner  of  mining  coal 
would  in  any  manner  interfere  with  the  safe  use  of  the 
surface  of  said  strip  for  railroad  right  of  way  purposes.  It 
is  not  uncommon,  in  condemnation  proceedings  to  acquire 
property  for  right  of  way  purposes,  to  permit  the  party 
seeking  to  condemn,  to  stipulate  as  to  the  manner  in  which 
the  land  shall  be  used,  or  that  the  party  seeking  to  condemn 
will  perform  certain  things  connected  with  or  upon  the  land, 
such  as  fencing  the  right  of  way,  erecting  crossings,  put- 
ting in  culverts,  underground  passageways,  etc.  We  think 
the  right  to  make  stipulations  upon  the  part  of  the  con- 
demning party  which  do  not  affect  the  rights  of  the  public 
by  rendering  the  right  of  way  sought  to  be  acquired  unsafe 
to  the  traveling  public  for  use  for  railroad  right  of  wAy  pur- 
poses, and  which  tend  to  lessen  the  damages  to  the  land 
owner,  is  in  conflict  with  no  rule  of  public  policy.  If,  how- 
ever, the  evidence  shows  the  matter  sought  to  be  covered  by 
the  stipulation  would  seriously  impair  the  safety  of  the  op- 
eration of  the  railroad  to  the  traveling  public,  the  court 
might  properly  refuse  to  permit  the  stipulation  to  be  made. 
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As  there  is  no  evidence  in  this  record  showing  the  removal 
of  the  coal,  if  any,  which  might  be  found  in  the  land  here 
sought  to  be  taken,  when  removed  in  the  usual  manner, 
would  render  the  use  of  said  strip  unsafe  to  the  public  for 
use  for  right  of  way  purposes,  we  think  the  court  erred  in 
refusing  to  permit  said  stipulation  to  be  filed. 

We  think,  also,  the  instruction  offered  upon  behalf  of 
the  appellant  a  correct  statement  of  the  respective  legal 
rights  of  the  railroad  company  and  the  land  owner  in  the 
right  of  way  and  the  underlying  coal,  if  any,  in  the  strip  of 
land  sought  to  be  taken,  and  should  have  been  given. 

For  the  errors  indicated  the  judgment  of  the  county 
court  will  be  reversed  and  the  cause  remanded  to  that  court 
for  a  new  trial  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 


Th^  P^opi^iS  ex  rel.  J.  H.  Gerbers  et  al, 

V. 

Lewis  Schafhr  ei  al. 
Opinion  Hied  June  ip,  ipo/. 

1.  Drainage — when  drainage  district  is  a  de  facto  organisation, 
A  drainage  district  organized  by  the  commissioners  of  highways  of 
one  town  but  which  includes  territory  in  another  town  is  not  a 
legal  organization,  but  since  the  statute  authorizes  the  creation  of 
such  a  district  as  the  one  organized  if  the  necessary  facts  exist,  the 
organization  is  a  de  facto,  one,  the  existence  of  which  cannot  be 
attacked  collaterally. 

2.  Same — when  the  legality  of  original  organization  cannot  he 
questioned  by  quo  warranto.  Where  a  drainage  district  having  at 
least  a  de  facto  existence  under  some  other  law  subsequently  or- 
ganizes under  section  65  of  the  Levee  act,  the  alleged  illegality  of 
the  original  organization  of  the  district  under  such  other  law  can 
not  be  shown  in  support  of  a  quo  warranto  information  to  test  the 
legality  of  the  organization  under  the  Levee  act. 

3.  Same — when  the  fact  that  land  oxvners  have  connected  their 
drains  with  those  of  district  is  settled.    The  fact  that  owners  of 
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land  lying  outside  of  a  drainage  district  have  connected  their  drains 
with  those  of  the  district  is  settled  by  the  judgment  of  the  county 
court  to  that  effect  in  a  proceeding  for  annexation  under  section  58 
of  the  Levee  act,  and  such  fact  cannot  be  disputed  in  a  subsequent 
quo  warranto  proceeding  to  test  the  legality  of  the  organization  of 
the  district. 

Writ  o?  Error  to  the  Circuit  Court  of  Iroquois  county ; 
the  Hon.  Dorrance  Dibei^l,  Judge,  presiding. 

John  P.  Pai^ussard,  State's  Attorney,  J.  W.  Kern, 
and  C.  G.  Hirschi,  for  plaintiffs  in  error. 

Kay,  Saum  &  Kay,  and  Schneider  &  Schneider,  for 
defendants  in  error.  , 

Mr.  Justice  Cartwright  delivered  tlie  opinion  of  the 
court : 

On  October  7,  1905,  in  vacation,  one  of  the  judges  of 
the  circuit  court  of  Iroquois  county  granted  to  the  State's 
attorney  of  said  county  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  to  determine  the  legality  of  the 
organization  of  Artesia  Township  Drainage  District  No.  4, 
of  said  county.  The  information  was  filed  on  October  9, 
1905,  upon  the  relation  of  a  number  of  owners  of  land  with- 
in the  district,  and  against  Lewis  Schafer,  August  Ernst 
and  William  A.  Holz,  acting  as  drainage  commissioners  of 
the  district.  Process  was  issued  retumable  to  the  Novem- 
ber term,  1905,  when  the  defendants  appeared  and  moved 
for  an  extension  of  time  to  plead  and  that  the  order  grant- 
ing leave  to  file  the  information  should  be  set  aside  and 
vacated.  The  motion  to  set  aside  and  vacate  the  order 
granting  leave  was  supported  by  an  affidavit  of  the  defend- 
ants setting  forth  various  facts  and  conditions  from  which 
it  was  claimed  that  the  court  ought  not  to  entertain  the  pro- 
ceeding, and  on  June  4,  1906,  the  "court  granted  the  motion 
and  vacated  the  order  granting  leave  to  file  the  information. 
On  June  19,  1906,  the  defendants  were  ruled  to  show  cause 
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why  leave  to  file  the  information  should  not  be  granted,  and 
it  was  ordered  that  the  affidavit  above  referred  to,  of  the 
defendants,  should  stand  as  their  showing  why  leave  should 
not  be  granted,  and  the  relators  should  file  their  counter- 
showing  by  August  I,  1906,  to  which  the  defendants  might 
reply  by  August  15,  1906.  On  December  7,  1906,  the  court 
heard  the  application  for  leave  to  file  the  information,  and 
upon  consideration  of  the  affidavits  of  the  respective  parties 
denied  the  application  and  entered  an  order  striking  the  in- 
formation from  the  files  and  rendered  judgment  against 
the  relators  for  costs.  The  relators  excepted  to  the  order 
and  judgment,  and  sued  out  the  writ  of  error  in  this  case 
to  bring  the  record  here  for  review. 

The  facts  upon  which  the  decision  and  judgment  of  the 
court  were  based  are  as  follows :  Artesia,  Ash  Grove,  Loda 
and  Pigeon  Grove  are  four  of  the  townships  of  Iroquois 
county  lying  contiguous  to  each  other.  There  is  a  large 
area  of  low  lands  in  the  same  watershed  and  in  need  of  a 
combined  system  of  drainage  for  agricultural  and  sanitary 
purposes,  lying  in  the  south-eastern  part  of  Artesia  and  ex- 
tending into  each  of  the  other  towns.  About  the  year  1872 
the  owners  of  the  swamp  lands  within  this  district,  which 
embraced  parts  of  the  four  towns,  constructed  ditches  by 
their  voluntary  action  for  the  drainage  of  the  lands,  and  the 
owners  constructed  either  tile  or  open  drains  from  their 
respective  lands  into  the  ditches,  so  as  to  form  a  combined 
scheme  of  drainage  for  all  of  the  lands.  On  June^io^  1.902, 
some  of  the  owners  of  said  lands  in  the  town  of  Artesia 
petitioned  the  commissioners  of  highways  of  that  town  for 
the  formation  of  a  drainage  district  under  section  76  of  the 
act  to  provide  for  drainage  for  agricultural  and  sanitary 
purposes,  to  include  that  part  of  the  lands  and  ditches  in 
Artesia  and  Ash  Grove  but  not  including  the  rest  of  the 
lands  in  the  same  system  of  drainage.  On  October  21, 
1902,  the  commissioners  of  highways  of  Artesia  made  an 
order  granting  the  petition  and  organized  a  drainage  dis- 


Digitized  by  VjOOQ IC 


20  The  People  v.  Schafer.  |328  IlL 

trict  called  Artesia  Township  Drainage  District  No.  4  of 
Iroquois  county,  Illinois.  The  district  included  the  lands  in 
Artesia  and  the  main  and  branch  ditches  in  that  town  and 
Ash  Grove.  The  commissioners  spread  an  assessment  on  the 
lands  in  the  district  and  made  a  contract  with  a  contractor 
to  construct  the  ditches  in  the  district  according  to  plans 
made  by  an  engineer  and  approved  by  the  commissioners. 
The  contractor  proceeded  with  -  the  construction  of  the 
ditches  and  a  large  amount  of  wet  land  was  thereby  re- 
claimed. The  district  assumed  to  act  under  that  organiza- 
tion until  October  22,  1904,  when  a  petition  was  filed  with 
the  town  clerk  of  the  town  of  Artesia  praying  that  the  ques- 
tion of  the  organization  of  the  district  under  the  Levee  act 
should  be  submitted  to  the  owners  of  lands  in  the  district. 
Section  65  of  that  act  provides  for  the  organization  there- 
under, as  a  drainage  district,  of  any  drainage  district  organ- 
ized under  any  other  law,  upon  the  petition  of  one-fifth  of 
the  adult  owners  of  land  in  the  district.  The  regularity  of 
the  proceeding  under  that  section  to  organize  the  district 
under  the  Levee  act  is  not  questioned.  The  election  was 
called  and  the  majority  of  the  votes  cast  were  for  organi- 
zation under  the  Levee  act,  and  on  November  21,  1904,  the 
district  was  organized,  in  accordance  with  the  petition,  un- 
der the  Levee  act.  The  amount  expended  in  constructing 
ditches  and  drains  in  the  district  was  about  $15,000.  On 
December  3,  1904,  the  commissioners  filed  in  the  county 
court  the  complaint  provided  for  by  section  58  of  the  Levee 
act,  charging  that  the  relators  had  connected  their  lands  and 
ditches  with  the  ditches  and  drains  of  the  district;  that 
their  lands  were  benefited  by  the  work  of  the  district,  and 
that  by  making  such  connections  relators  had  made  volun- 
tary application  to  be  included  in  the  district.  Relators 
filed  objections  to  annexing  their  lands  to  the  district,  but 
on  January  31,  1905,  all  of  them  except  Fern  A.  Hoffman 
withdrew  their  objections.  The  court  found  that  the  lands 
of  relators  lay  outside  of  the  district;   that  they  had  their 
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natural  drainage  towards  the  drains  and  ditches  of  the  dis- 
trict and  that  they  had  been  connected  therewith,  and  it  was 
ordered  that  said  lands  be  annexed  to  and  included  in  the 
district.  The  commissioners  then  made  three  several  at- 
tempts to  assess  the  lands  of  the  relators,  and  the  relators 
resisted  the  assessments.  Objections  were  sustained  to  each 
of  the  first  two  assessments,  and  the  commissioners  each 
time  dismissed  the  assessment  proceedings.  The  quo  war- 
ranto suit  having  been  beg^n,  the  last  proceeding  for  an 
assessment  has  been  continued  and  is  still  pending  in  the 
county  court. 

In  the  case  of  People  v.  McDonald,  208  111.  638,  there 
was  an  attempt  by  the  commissioners  of  highways  of  one 
town  to  organize  a  drainage  district,  when,  as  a  matter  of 
fact,  the  lands  involved  in  the  scheme  of  drainage,  and  that 
would  be  affected,  extended  into  two  towns.  It  was  held 
that  the  commissioners  of  highways  of  one  town  have  no 
legal  authority  to  organize  a  district  where  the  lances  in- 
volved extend  into  two  or  more  towns,  and  judgment  of 
ouster  against  the  commissioners  was  afterward  affirmed. 
(McDonald  v.  People,  214  111.  83.)  Under  the  facts  of 
this  case  there  was  no  lawful  authority  in  the  commission- 
ers of  highways  of  the  town  of  Artesia  to  organize  the 
drainage  district  as.  originally  6rganized  under  the  act  to 
provide  for  drainage  for  agricultural  and  sanitary  purposes. 
There  was,  however,  in  existence  a  statute  authorizing  the 
creation  of  a  drainage  district  of  the  same  character  as  the 
one  that  was  organized,  if  the  necessary  facts  existed.  The 
gower  of  the  commissioners^  tQ_pxganize  the  district  de- 
pendea  upon  the  existence  of  facts  not  shpwn  in  the  record 
of  "the  "proceeding  as  to  the  location  and  extent  of  the  lands 
involved  in  the  scheme  of  drainage.  If  the  territory  over 
which  the  owners  of  the  adjoining  lands  had  constructed 
ditches  forming  a  continuous  line  or  lines  and  branches  had 
been  confined  to  the  town  of  Artesia  the  organization  would 
have  been  legal.    There  was  an  attempted  organization  in 
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pursuance  of  the  statute  and  exercise  and  user  of  the  fran- 
chise of  a  drainage  district.  The  user  was  under  color  of 
a  regular  legal  organization,  and  the  drainage  district  was 
therefore  a  de  facto  organization,  the  existence  of  which 
could  not  have  been  disputed  collaterally.  In  a  direct  pro- 
ceeding by  information  in  the  nature  of  a  quo  warranto 
the  district  and  its  commissioners  might  have  been  ousted, 
but  nothing  of  the  kind  was  done,  and  the  district  ceased 
to  claim  or  exercise  corporate  power  by  virtue  of  that  or- 
ganization and  became  organized  under  another  act.  The 
attempt  now  is  to  question  the  corporate  existence  and  the 
exercise  of  corporate  powers  of  a  drainage  district  under 
the  Levee  act  on  the  ground  that  the  former  district  was 
not  lawfully  organized. 

The  Levee  act  provides  for  the  organization  under  that 
act  of  any  district  organized  under  any  other  act,  upon  com- 
pliance with  certain  conditions.  Artesja  Township  .Drain- 
age District  No.  4  was  a  de  facto  corporation  exercising  the 
powers  or^drainage  district  in  pursuance  of  an  organiza- 
tion under  another  act,  and  its  legal  existence  Ijadjiot  been 
questioned  in  any  manner.  We  do  not  think  the  relators 
were  entitled  to  dispute  the  legal  organization  of  the  district 
under  the  Levee  act  by  going  back  to  the  original  organiza- 
tion of  the  drainage  district  under  another  act  to  show  that 
the  de  facto  corporation  was  not  legally  organized.  The 
district  had  an  existence  for  all  purposes  so  long  as  it  was 
not  questioned  by  a  direct  proceeding,  and  we  are  of  the 
opinion  that  it  is  now  a  legal  district  by  virtue  of  the  or- 
ganization under  the  Levee  act. 

Relators  in  their  affidavit  alleged  that  none  of  them  had 
connected  their  drains  with  the  ditches  of  the  district  after 
the  first  organization,  but  the  question  whether  they  had  so 
connected  their  ditches  as  to  make  application  to  be  annexed 
to  the  district  was  involved  in  the  proceeding  for  annexa- 
tion and  was  settled  by  the  judgment  of  the  county  court 
annexing  the  lands.     It  must  be  taken  as  conclusively  set- 
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tied  that  the  relators  did  connect  their  lands  with  the  ditches 
of  the  district  and  came  within  the  terms  of  the  statute 
authorizing  the  annexation.  The  question  to  what  extent 
the  relators'  lands  can  be  assessed  to  help  pay  pre-existing 
obligations  of  the  district  is  to  be  determined  in  a  different 
proceeding. 

The  court  did  not  err  in  refusing  to  give  judgment  by 
default  for  want  of  a  plea,  both  because  of  the  motion  to 
vacate  the  order  and  because  of  the  motions  for  further 
time  to  plead. 

The  judgment  is  affirmed.  j^^^^^^^  ^^^^^ 


Edward  Dougi^as 

V, 

Lenora  Bouncer  et  al. 
Opinion  Hied  June  ip,  ipoy. 


1.  Wills — when  false  words  of  description  in  a  devise  may  he 
stricken  out.  Where  a  will,  containing  no  realty  residuary  clause, 
devises  to  a  certain  son  the  "north  half  of  the  north-west  quarter" 
of  certain  land  but  it  appears  that  the  testator  in  fact  owned  the 
west  half  of  such  quarter,  and  that  he  had  devised  a  similar  amount 
of  land  to  another  son,  thus  indicating  an  intention  by  the  testator 
to  die  testate  as  to  all  his  property  and  to  give  his  two  sons  equal 
amounts  of  land,  the  word  "north"  may  be  stricken  out  of  the  de- 
scription and  the  devise  be  given  effect.  {Decker  v.  Decker,  121 
111.  341,  followed;    Williams  v.  Williams,  189  id.  500,  distinguished.) 

2.  Sam^ — general  rule  as  to  striking  out  false  words  of  descrip- 
tion. If,  in  a  will,  there  is  a  misdescription  of  the  subject  of  a  de- 
vise, and  if,  after  striking  out  that  portion  of  the  description  which 
is  false,  enough  remains,  when  read  in  the  light  of  the  circumstances 
surrounding  the  testator  at  the  time  the  will  was  executed,  to  iden- 
tify the  property  he  intended  to  devise,  the  remaining  portion  of 
the  description  may  be  so  read  and  testator's  purpose  given  effect. 

Appeai,  from  the  Circuit  Court  of  Mason  county;  the 
Hon,  T.  N.  Mehan,  Judge,  presiding. 
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On  July  1 6, 1906,  appellant  filed  a  bill  in  the  circuit  court 
of  Mason  county  asking  for  a  construction  of  the  will  of  his 
father,  Ebenezer  M.  Douglas,  late  of  that  county.  The  de- 
ceased departed  this  life  on  November  15,  1902,  and  left 
surviving  him,  as  his  only  heirs-at-law  and  legatees,  the 
complainant,  Edward  Douglas,  and  the  defendants  in  the 
bill,  Lenora  Bolinger,  Wilzoura  Bolinger,  Cassinder  Kirby, 
E.  M.  Douglas,  Jr.,  Willard  Douglas,  Kitty  Douglas  and 
Evaline  Douglas.  Appellees  appeared  and  filed  a  general 
and  special  demurrer  to  the  bill.  Upon  a  hearing  the  de- 
murrer was  sustained  and  the  bill  dismissed  for  want  of 
equity.    Edward  Douglas  appeals. 

It  appears  from  the  bill  that  at  the  time  of  his  death 
Ebenezer  M.  Douglas  was  the  owner  of  about  five  hundred 
and  fifty  acres  of  land  in  Mason  county,  Illinois,  and  by  his 
Will  he  devised  certain  of  his  lands,  or  the  proceeds  there- 
of, to  the  complainant  and  to  each  of  the  above  named  de- 
fendants. The  testator  undertook  to  dispose  of  all  of  his 
property  by  his  will,  and  in  it  there  is  no  residuary  clause 
under  which  any  realty  could  pass.  The  only  part  of  the 
will  about  which  there  is  any  contention  is  the  third  clause, 
which  reads  as  follows :  "Upon  the  death  of  my  said  wife, 
Evaline  Douglas,  I  give,  devise  and  bequeath  to  my  son 
Edward  Douglas,  in  fee  simple  absolute,  the  north  half  of 
the  north-west  quarter  of  section  twelve  (12),  (also  a  forty 
acre  tract,)  all  in  township  20,  north,  range  5,  west  of  the 
third  principal  meridian,  in  the  county  of  Mason  and  State 
of  Illinois,  to  be  his  own  property  forever."  The  amount 
of  land  described  in  this  clause  of  the  will  is  one  hundred 
and  twenty  acres.  By  the  fourth  clause  of  his  will  he  de- 
vises a  tract  of  land  containing  one  hundred  and  twenty 
acres  to  another  son,  Willard  Douglas.  The  bill  further 
shows  that  the  testator,  at  the  time  of  his  death,  did  not 
own  the  whole  of  the  north  half  of  the  said  north-west  quar- 
ter of  said  section  12,  but  had  owned  the  west  half  of  the 
said  north-west  quarter  from  a  time  prior  to  the  date  of 
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the  execution  of  the  will  and  had  never  owned  any  other 
part  of  that  quarter  section. 

Complainant  alleged  by  his  bill  that  he  was  the  oldest 
son  of  said  Ebenezer  M.  Douglas ;  that  by  the  fourth  clause 
of  the  will  the  father  had  devised  to  Willard  Douglas,  an- 
other son,  one  hundred  and  twenty  acres  of  land  and  that 
it  was  testator's  intention  to  devise  to  the  complainant  the 
same  amount,  which  tract  included  the  said  west  half  of  the 
said  north-west  quarter  of  section  12,  but  by  a  mistake  in 
drafting  the  said  will  it  was  described  as  the  north  half  in- 
stead of  the  west  half  of  said  north-west  quarter.  The  bill 
concludes  with  a  prayer  for  a  construction  of  the  will,  and 
asks  that  the  word  "north"  preceding  the  word  "half"  used 
in  describing  the  land  devised  to  complainant  in  the  said 
north-west  quarter  of  section  12  be  stricken  out  as  sur- 
plusage, and  that  the  remainder  of  the  description  be  held 
to  pass  the  realty  which  the  testator  owned  in  said  north- 
west quarter  of  section  12. 

It  is  urged  by  appellant  that  the  court  erred  in  sustain- 
ing the  demurrer  and  in  dismissing  the  bill. 

BuNN  &  Covey,  for  appellant. 

I.  R.  Brown,  for  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

It  appears  from  the  express  recitals  of  the  will  of  Eben- 
ezer M.  Douglas,  deceased,  that  he  intended  by  that  docu- 
ment to  dispose  of  all  the  property  of  which  he  died  pos- 
sessed. The  bill  avers  that  he  was  the  owner  of  the  west 
half  of  the  north-west  quarter  of  section  12,  in  town  20, 
range  5,  in  Mason  county,  Illinois;  that  he  never  owned 
any  other  part  of  that  quarter  section,  and  that  his  purpose 
was  to  devise  that  part  which  he  did  own  to  Edward  Doug- 
las, subject  to  a  life  estate  in  the  widow,  but  that  by  error 
said  tract  was  in  the  will  referred  to  as  the  north  half  in- 
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stead  of  the  west  half  of  the  quarter.  If  the  will  be  given 
effect  according  to  its  precise  wording,  not  only  will  the 
purpose  of  the  deceased  to  die  testate  as  to  all  his  property 
be  defeated  but  his  intent  will  not  be  effectuated,  in  that 
Edward  Douglas  will  not  receive  certain  property  which  he 
intended  should  pass  to  him. 

While  words  may  not  be  added  to  a  will  nor  inserted  in 
lieu  of  other  words  stricken  therefrom,  yet  if  in  a  will  there 
is  a  misdescription  of  the  subject  of  a  devise,  and  if,  after 
striking  out  that  portion  of  the  description  which  is  false, 
enough  of  the  description  remains,  when  read  in  the  light 
of  the  circumstances  surrounding  the  testator  at  the  time  the 
will  was  executed,  to  identify  the  property  he  intended  to 
convey,  the  remaining  portion  of  the  description  may  be  so 
read  and  the  testator's  purpose  given  effect.  Whitcomb 
V.  Rodman,  156  111.  116;  Decker  v.  Decker,  121  id.  341; 
Huffman  v.  Young,  170  id.  290. 

In  Decker  v.  Decker,  supra,  the  description  contained 
in  the  will  was,  "twenty  acres  off  the  west  half  of  the  north- 
east quarter  of  the  north-east  quarter  of  section  33."  The 
testator  did  not  own  the  north-east  quarter  of  the  north- 
east quarter  but  did  own  the  north-west  quarter  of  the 
north-east  quarter,  and  owned  no  other  land  in  that  quar- 
ter section.  This  court  rejected  the  words  "of  the  north- 
east quarter"  where  they  first  occurred  in  the  description  as 
contained  in  the  will,  and,  reasoning  that  the  testator's  pur- 
pose was  to  devise  twenty  acres  off  the  west  half  of  that 
quarter  of  the  north-east  quarter  of  section  33  which  he 
owned,  held  that  the  devise  would  be  given  effect  and  taken 
to  convey  twenty  acres  off  the  west  half  of  the  north-west 
quarter  of  the  north-edst  quarter  of  sectjon  33. 

The  case  at  bar  cannot  be  distinguished  from  the  one 
last  cited.  Striking  out  the  word  "north"  where  it  occurs 
before  the  word  "half"  in  the  description  in  the  clause  un- 
der consideration  in  the  will  of  Douglas,  leaves  a  devise  of 
"the  half  of  the  north-west  quarter  of  section  12,"    If  the 
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facts  are  as  stated  by  the  bill,  viz.,  that  the  only  land  owned 
in  that  quarter  by  the  testator  was  the  west  half  of  the 
quarter  and  that  it  was  the  purpose  of  the  testator  to  devise 
that  half  of  the  quarter  to  Edward  Douglas,  the  devise  will 
be  given  effect  by  striking  out  the  false  part  of  the  descrip- 
tion, to-wit,  the  word  "north''  where  it  appears  before  the 
word  "half"  in  the  description  in  the  clause  in  question,  and 
by  so  construing  the  will  as  that  the  remaining  portion  of 
the  description  will  be  held  to  convey  that  half  of  the  north- 
west quarter  of  said  section  12  which  was  actually  owned 
by  the  testator. 

The  Decker  case  has  been  followed  and  approved  in 
Whitcomb  v.  Rodman,  supra,  and  Huffman  v.  Young,  supra. 

Appellees  rely  principally  on  the  cases  of  Kurtz  v.  Hih- 
net,  55  111.  514,  Bin  gel  v.  Vols,  142  id.  214,  and  Williams  v. 
Williams,  189  id.  500.  The  distinction  between  the  first  of 
these  cases  and  a  case  such  as  the  one  now  before  us  is 
pointed  out  in  Decker  v.  Decker,  supra.  This  court,  in  de- 
ciding Bingel  v.  Vols,  supra,  differentiated  that  case  from 
the  Decker  case.  In  Williams  v.  Williams,  supra,  when  the 
false  part  of  the  description  was  rejected,  the  portion  re- 
maining, when  read  in  the  light  of  the  circumstances  sur- 
rounding the  testator  at  the  time  of  the  execution  of  the 
will,  could  not  be  deemed  descriptive  of  the  realty  which 
it  was  said  the  testator  intended  to  devise,  without  inserting 
in  that  remaining  portion  of  the  description  words  not  found 
in  the  will. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded,  with  directions  to  overrule  the  de- 

Reversed  and  remanded. 


Digitized  by  VjOOQ IC 


28  Wheeler  v.  Pullman  Car  Co.  [228  HL 

Kate  WHEEI.ER 

V. 

The  Pullman  Palace  Car  Company. 

Opinion  filed  June  ip,  ipo^. 

Appeals  and  errors — it  is  the  amount  of  the  judgment  which 
controls  the  right  of  appeal.  In  actions  sounding  in  damages  it  is 
the  amount  of  the  judgment  of  the  lower  court  which  controls  the 
right  of  appeal  from  the  Appellate  Court  to  the  Supreme  Court 
without  a  certificate  of  importance,  and  if  the  judgment  is  against 
the  plaintiff  for  costs  no  appeal  lies  from  the  Appellate  Court  with- 
out a  certificate  of  importance,  notwithstanding  the  parties  stipu- 
lated in  the  trial  court  that  the  damages,  if  any  were  recoverable, 
should  be  assessed  at  $1750. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Su- 
perior Court  of  Cook  county ;  the  Hon.  Axel  Ch ytraus. 
Judge,  presiding. 

CoBURN  &  Case,  and  E.  J.  Whitehead,  for  appellant 

F.  B.  Daniels,  William  Burry,  and  J.  Sidney  Con- 
DiT,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Pullman  Palace  Car  Company,  the  appellee,  owned  a 
building  in  Pullman  known  as  Nos.  751  and  753  Cottage 
Grove  street,  and  on  September  i,  1897,  leased  the  same 
to  Ben  Broadhead.  The  building  was  erected  for  a  resi- 
dence and  stood  back  from  the  sidewalk  about  eight  feet, 
but  the  first  floor  was  occupied  as  a  grocery  and  meat  mar- 
ket. The  room  occupied  as  a  store  room  was  four  feet 
above  the  ground  and  was  entered  by  two  doors,  one  at  the 
north  and  the  other  at  the  south  side.  There  was  a  plat- 
form four  feet  and  three  inches  wide  running  across  the 
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front  of  the  building,  and  directly  in  front  of  each  door 
there  were  five  or  six  steps  leading  up  from  the  surface  of 
the  ground  to  the  platform.  There  was  no  railing  on  the 
front  of  the  platform  nor  the  sides  of  the  steps  except 
one  at  the  north  side  of  the  north  steps,  separating  the 
same  from  the  entrance  to  the  premises  next  north.  Kate 
Wheeler,  the  appellant,  accompanied  by  her  sister  and  son, 
made  some  purchases  in  the  store  in  the  evening  of  Septem- 
ber 1 8,  1897.  On  coming  out  of  the  store  it  was  dark  and 
there  was  no  light  in  front  of  tlie  building,  and  appellant, 
supposing  that  the  steps  ran  across  the  front  of  the  build- 
ing, got  over  a  little  too  far  and  fell  from  the  platform. 
She  sued  appellee  in  the  superior  court  of  Cook  county  for 
the  resulting  damages  and  the  case  was  tried  with  a  jury. 
The  only  evidence  introduced  was  on  the  part  of  the  plain- 
tiff, at  the  conclusion  of  which  the  court  stated  that  the 
only  question  in  the  case  was  one  of  law  to  be  decided  by 
the  court,  and  asked  tlie  parties  to  agree  on  the  amount  of 
plaintiff's  damages  provided  she  was  entitled  to  any  dam- 
ages. The  parties  then  agreed  on  $1750  as  the  amount  of 
damages  if  plaintiff  was  entitled  to  damages,  and  upon  the 
suggestion  of  the  court  they  agreed  to  discharge  the  jury 
and  submit  the  case  to  the  court.  The  jury  were  discharged, 
and  it  was  stipulated  that  plaintiff  was  in  the  exercise  of 
due  care  for  her  own  safety  at  the  time  of  the  injury,  where- 
upon the  court  found  the  defendant  not  guilty  and  entered 
judgment  accordingly.  The  record  was  removed  by  writ 
of  error  to  the  Appellate  Court  for  the  First  District  and 
assigned  to  the  branch  of  that  court.  The  judgment  was 
affirmed,  and  a  motion  was  then  made  by  plaintiff  for  a  cer- 
tificate of  importance  and  an  appeal  to  this  court.  The  mo- 
tion was  taken  under  advisement,  and  the  record  recites 
that  the  court  found  that  it  appeared  from  an  inspection  of 
the  record  of  the  superior  court  that  it  was  agreed  on  tHfe 
trial  of  the  cause  that  the  amount  of  the  plaintiff's  damages, 
provided  there  was  a  finding  that  she  was  entitled  to  dam- 
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ages,  was  $1750,  and  therefore  it  was  ordered  that  an  ap- 
peal be  allowed  to  this  court  on  filing  the  bond  required  by 
the  order,  but  no  certificate  of  importance  was  made.  The 
bond  was  filed  and  the  record  certified  to  this  court. 

Section  8  of  the  act  to  establish  Appellate  Courts  pro- 
vides that  in  all  cases  sounding  in  damages,  heard  in  such 
courts,  when  the  judgment  of  the  court  below  is  less  than 
$1000  exclusive  of  costs  and  the  judgment  is  affirmed  or 
otherwise  finally  disposed  of  in  the  Appellate  Court,  the 
judgment,  order  or  decree  of  the  Appellate  Court  shall  be 
final,  and  no  appeal  shall  lie  or  writ  of  error  be  prosecuted 
therefrom  unless  the  Appellate  Court  shall  grant  the  cer- 
tificate of  importance  therein  specified.  This  was  an  action 
sounding  in  damages  and  the  judgment  of  the  trial  court 
was  a  judgment  against  the  plaintiff  for  costs.  There  was 
no  judgment  for  damages  and  there  is  no  certificate  of  im- 
portance, so  that  we  have  no  jurisdiction  to  entertain  the 
appeal.  (Baxtrom  v.  Chicago  and  Northwestern  Railway 
Co.  117  111.  150;  Indiana  and  Illinois  Southern  Railroad 
Co.  V.  Sampson,  132  id.  527;  Tucker  v.  Champaign  County 
Agricultural  Board,  154  id.  593;  People  v.  Midkiff,  174  id. 
323.)  It  is  the  amount  of  the  judgment,  and  not  what  the 
evidence  showed  or  what  the  parties  agreed  upon  as  to  the 
amount  of  damages  if  damages  should  be  awarded,  which 
controls  the  right  of  appeal.  To  authorize  an  appeal  with- 
out a  certificate  of  importance  the  judgment  must  equal 
$1000,  and  if  such  a  judgment  docs  not  appear  in  the  rec- 
ord it  is  wholly  immaterial  that  it  appears  therefrom  that 
counsel  agreed  on  the  amount  of  damages  to  be  awarded  if 
it  should  be  found  that  the  plaintiff  was  entitled  to  damages. 

The  appeal  is  dismissed.  Appeal  dismissed. 
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Mathias  J.  Kretzmann 

V. 

Edward  F.  Dunne,  Mayor. 

Opinion  filed  June  ip,  ipoy. 

Dram-shops — when  refusal  to  grant  license  is  not  an  abuse  of 
mayor^s  discretion.  Refusal  of  the  mayor  to  grant  a  license  to  keep 
a  dram-shop  close  to  a.  charitable  institution  maintained  as  a  place 
to  reform  wayward  young  girls  is  not  an  abuse  of  the  mayor's  dis- 
cretion, even  though  the  requisite  majority  of  property  owners  in 
the  locality  have  signed  the  petition  for  the  license.  {Harrison  v. 
People,  222  111.  150,  adhered  to.) 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  AxEi.  Chytraus,  Judge, 
presiding. 

Appellant  filed  a  petition  in  the  superior  court  of  Cook 
county  for  a  writ  of  mandamiis  against  appellee,  as  mayor 
of  Chicago,  commanding  him  to  issue  to  petitioner  a  license 
to  keep  a  dram-shop  at  2146  North  Clark  street.  The  cause 
was  submitted  to  the  superior  court  on  an  agreed  state  of 
facts,  and,  after  hearing,  that  court  awarded  a  peremptory 
writ  of  mandamus  commanding  the  defendant  to  issue  a  li- 
cense as  petitioned  for.  On  appeal  to  the  Appellate  Court 
the  judgment  of  the  superior  court  was  reversed  and  the 
cause  remanded,  with  instructions  to  dismiss  the  petition. 
Appellant  then  perfected  an  appeal  to  this  court. 

From  the  record  it  appears  that  the  building  in  question 
is  located  at  the  north-east  corner  of  North  Clark  and  Grace 
streets.  North  Clark  street  here  extends  in  a  north-westerly 
direction  and  crosses  Racine  avenue  just  south  of  Grace 
street.  Grace  street  extends  east  and  west  and  Racine  ave- 
nue north  and  south.  The  premises  known  as  2146  North 
Clark  street  are  located  on  an  irregular-shaped  lot  lying 
north  of  and  bordering  on  Grace  street  and  between  North 
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Clark  street  on  the  west  and  Racine  avenue  on  the  east. 
Immediately  across  Racine  avenue  from  the  premises,  and 
about  one  hundred  and  twenty-five  feet  distant  therefrom, 
is  located  the  property  of  the  House  of  tlie  Good  Shepherd, 
occupying  apparently  one  entire  block,  bounded  by  Racine 
avenue  on  the  west,  Grace  street  on  the  south,  Byron  street 
on  the  north  and  Seminary  avenue  on  the  east.  The  build- 
ings used  by  said  institution  when  these  proceedings  were 
instituted  were  located  at  the  north  end  of  said  premises, 
about  five  hundred  feet  from  the  building  named  in  the  ap- 
plication, but  other  buildings  were  then  being  erected  by 
the  institution  between  two  hundred  and  fifty  and  two  hun- 
dred and  seventy-five  feet  from  the  premises  named  in  the 
application.  Along  the  entire  western  boundary  of  the 
block  occupied  by  said  institution,  on  Racine  avenue,  runs 
a  brick  wall  about  two  feet  thick  and  ten  feet  high.  The 
House  of  the  Good  Shepherd  is  a  charitable  and  religious 
institution  conducted  for  the  purpose  of  reforming  and  car- 
ing for  young  girls  sent  there  by  their  parents  and  by  the 
juvenile  court  of  Cook  county,  supported  largely  by  charity 
and  by  voluntary  subscriptions  and  conducted  somewhat  in 
the  nature  of  a  penal  institution,  the  inmates  being  under 
certain  restraint  and  not  permitted  to  leave  the  premises. 

It  appears  from  the  agreed  state  of  facts  that  "there  has 
been  placed  on  file  with  the  mayor  a  petition  of  a  majority 
of  the  property  owners  in  the  vicinity  of  Clark  and  Grace 
streets  *  *  *  requesting  that  a  license  be  issued"  to  ap- 
pellant; that  appellant  has  complied  in  all  respects  with 
the  ordinance  now  in  force,  which  would  entitle  him  to  a 
license  thereunder,  and  that  he  is  a  man  of  good  moral  char- 
acter and  the  inspector  of  police  has  recommended  that  a 
license  be  granted  to  him.  License  was  refused  for  the  rea- 
son that  objections  had  been  made  by  the  representatives 
of  the  House  of  the  Good  Shepherd,  and  the  appellee,  said 
mayor  of  the  city  of  Chicago,  "further  stated  as  a  reason 
for  refusal  to  grant  the  license  relator  seeks,  that  in  so  do- 
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ing  he  is  conserving  the  best  interests  of  the  people,  and 
that  he  has  adopted  the  plan  of  refusing  to  grant  a  license 
to  keep  a  dram-shop  at  any  point  within  two  hundred  and 
fifty  feet  of  a  charitable  or  a  religious  institution." 

Gentzei.  &  Crane,  for  appellant. 

WiixiAM  D.  Barge,  (James  Hamilton  Lewis,  Cor- 
poration Counsel,  of  counsel,)  for  appellee. 

Per  Curiam  :  The  ordinance  in  question  in  this  case  is 
identical  with  the  one  passed  upon  and  set  out  in  the  state- 
ment of  facts  in  Harrison  v.  People,  222  111.  150.  The  ques- 
tions decided  in  that  case  are  substantially  the  same  as  those 
raised  in  this  proceeding.  In  that  case  the  dram-shop  was 
sought  to  be  located  a  short  distance  fropi  a  public  school. 
Because  the  location  of  the  proposed  dram-shop  in  the  for- 
mer case  was  adjacent  to  a  school,  and  not  to  a  charitable 
or  reformatory  institution,  as  here,  counsel  for  the  appellee 
sedc  to  distinguish  that  case  from  this.  They  also  insist 
that  it  should  be  distinguished  because  in  this  case  there 
was  a  petition  of  a  majority  of  the  property  owners  in  the 
locality  favoring  the  issuing  of  the  license,  while  in  the  Har- 
rison case  they  claim  the  fidjacent  property  owners  were 
against  the  license.  We  find  nothing  in  the  Harrison  case 
to  indicate  that  the  question  of  the  wishes  of  the  adjacent 
property  owners  influenced  in  any  way  the  decision. 

Coimsel  for  appellant,  however,  most  earnestly  insist 
that  even  though  this  case  cannot  be  distinguished  from 
Harrison  v.  People,  supra,  that  case  ought  not  to  be  fol- 
lowed. We  have  examined  the  authorities  cited  by  counsel 
and  find  no  reason  to  depart  from  the  conclusions  laid  down 
by  this  court  in  that  case.  No  one  can  contend  that  a  saloon 
adjacent  to  or  in  the  immediate  neighborhood  of  this  chari- 
table institution  may  not,  in  a  greater  or  less  degree,  tend 
to  demoralize  the  young  girls  who  are  sent  there  for  the 
purpose  of  removing  them  from  just  such  influences  as  are 
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known  to  center  in  and  about  a  saloon.  It  is  not  contended 
that  the  city  authorities  are  arbitrarily  discriminating  be- 
tween this  particular  institution  and  others  of  like  character. 

For  the  reasons  given  in  Harrison  v.  People,  supra,  we 
are  of  the  opinion  "that  there  was  no  such  abuse  of  discre- 
tion on  the  part  of  the  mayor  as  would  justify  the  courts  in 
compelling  him  to  grant  the  license  applied  for." 

The  judgment  of  the  Appellate  Court  will  accordingly 
be  affirmed.  Judgment  affirmed. 


Ann  M.  Jones 

V. 

Elizabeth  Abbott  et  al. 

Opinion  Hied  June  ip,  IQ07. 

I.  Contracts — owner  of  property  may  make  valid  contract  not 
to  dispose  of  the  same  by  will  An  owner  of  property  may  make  a 
valid,  enforceable  contract  binding  himself  not  to  dispose  of  his 
property  by  will  and  binding  himself  to  allow  the  same  to  descend 
to  his  heirs  as  intestate  property. 

#  2.  Same — when  contract  to  allow  property  to  descend  to  heirs 
has  valid  consideration.  The  je-conveyance  of  property  by  trus- 
tees to  the  owner  and  the  compromise  of  the  suit  begun  by  the 
owner  to  compel  such  re-conveyance,  which  suit  the  trustees,  who 
were  the  heirs  of  the  property  owner,  were  defending  in  good  faith, 
is  a  valid  consideration  for  an  agreement  by  such  owner  to  allow 
his  property  to  pass  under  a  certain  will  previously  made  by  him 
or  to  descend  to  his  heirs  under  the  statute. 

3.  Same — when  the  rights  of  heir  under  contract  cannot  be  de- 
feated by  a  subsequent  will.  Where  the  owner  of  property,  for  a 
valid  consideration,  has  agreed  to  allow  his  property  to  pass  under 
a  certain  will  theretofore  made  by  him  or  to  descend  to  his  heirs 
as  intestate  property,  the  right  of  the  heirs  to  take  the  property  as 
intestate  estate  after  the  will  referred  to  in  the  agreement  is  de- 
stroyed cannot  be  defeated  by  the  subsequent  execution  of  a  dif- 
ferent will. 

4.  Partition — when  complainant  is  entitled  to  a  receiver  pend- 
ing litigation.  Where  a  property  owner,  in  violation  of  his  valid 
contract  to  allow  the  property  to  descend  to  his  heirs  as  intestate  es- 
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tate,  makes  a  will  which  is  probated  and  the  executor  therein  named 
is  appointed,  an  heir  who  is  dissatisfied  with  the  will  is  entitled  to 
partition  and  to  have  a  receiver  appointed  to  hold  the  rents  and 
profits  pending  the  litigation ;  and  the  executor  must  account  to  the 
complainant  for  her  share  of  the  personal  property,  under  the  con- 
tract, without  reference  to  the  terms  of  the  will. 

Appeai,  from  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  S.  Phiurick,  Judge,  presiding. 

Ed.  Peirce,  Lemon  &  Lemon,  and  E.  B.  Mitchell, 
for  appellant : 

The  court  has  ample  power  to  appoint  a  receiver  pending 
the  litigation  in  a  partition  suit,  and  will  do  so  when  neces- 
sary to  preserve  complainant  from  serious  loss  or  to  protect 
the  interests  of  a  party  to  the  suit.  Ames  v.  Ames,  148  III. 
321 ;  Goodale  v.  District  Court,  56  Cal.  26 ;  Low  v.  Holmes, 
17  N.  J.  Eq.  148;  Goldberg  v.  Richards,  26  N.  Y.  Sup.  335. 

A  person  may  make  a  valid  agreement  to  make  a  par- 
ticular disposition  of  his  property  by  will.  Johnson  v.  Htib- 
bell,  10  N.  J.  Eq.  332;  Whiton  v.  Whiton,  179  111.  32;  Bol- 
ntan  v.  Oz^erall,  80  Ala.  451 ;  Par  sell  v.  Stryker,  41  N.  Y. 
480;  Newton  V.  Nezvton,  46  Minn.  33;  Wright  v.  Tinsley, 
30  Mo.  389;  Roehl  V.  Hammesser,  114  Ind.  311 ;  i  Under- 
hill  on  Wills,  sees.  285-293. 

Such  agreement  constitutes  an  equitable  assignment  of 
the  property  to  vest  in  possession  at  the  promisor's  death, 
(Hudnall  v.  Ham,  183  111.  486,)  and  gives  the  contract 
devisees  an  estate  in  the  property  to  vest  in  possession  at 
the  promisor's  death.    Johnson  v.  McCue,  34  Pa.  St.  180. 

Where  the  promisor  dies  without  performing  the  cove- 
nant, equity  will  follow  the  property  into  the  hands  of  his 
heir,  donee,  devisee  or  legatee,  and  fasten  a  trust  upon  it 
in  favor  of  the  covenantee  and  award  him  the  legal  title. 
Whiton  V.  Whiton,  179  111.  32 ;  Johnson  v.  Hubbell,  10  N.  J. 
Eq.  332;  Bolman  v.  Overall,  80  Ala.  451;  Emery  v.  DQr- 
lif^gf  50  Ohio  St.  160, 
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If  a  will  is  made  pursuant  to  such  agreement  it  becomes 
a  part  of  the  contract  and  is  irrevocable.  Johnson  v.  McCue, 
34  Pa.  St.  i8o;  Bolman  v.  Overall,  8o  Ala.  451. 

A  subsequent  will  is  void  as  a  cloud  on  title.  Insurance 
Co,  V.  Holloday,  13  Abb.  N.  C.  16. 

Conversely,  a  person  may  make  a  valid  contract  to  make 
no  will  of  his  property.  Wallace  v.  Rappleye,  103  111.  229; 
Taylor  v.  Mitchell,  87  Pa.  St.  518. 

Such  agreement  amounts  to  a  covenant  to  stand  seized 
for  the  use  of  his  heirs,  (Taylor  v.  Mitchell,  87  Pa.  St.  518,) 
and  constitutes  the  heir  a  purchaser.  Wallace  v.  Rappleye, 
103  III.  229. 

Ingham  &  Ingham,  and  John  Fui^lEr,  for  appellees: 

When  a  donor  executes  a  deed  of  trust  appointing  trus- 
tees, the  deed  and  the  effect  thereof  may  be  revoked  if  the 
trustees  and  the  cestui  que  trust  agree  and  join  in  the  re- 
conveyance to  the  donor.  Lewis  v.  Howe,  174  N.  Y.  340; 
Butterfield  v.  Cowing,  112  id.  486;  Woodbridge  v.  Bockes, 
170  id.  596;   ID  Ballard  on  Law  of  Real  Estate,  sec.  805. 

Where  one  of  the  beneficiaries  is  also  a  trustee,  her  act 
of  revocation  will  be  binding  upon  her,  regardless  of  whether 
some  other  beneficiary  joined  in  the  deed  of  revocation  or 
not.  Leivis  v.  Howe,  174  N.  Y.  340;  ButterHeld  v.  Cozving, 
T12  id.  486;  Woodbridge  v.  Bockes,  170  id.  596;  10  Bal- 
lard on  Law  of  Real  Estate,  sec.  805. 

While  trustees  are  charged  Avith  the  proper  execution  of 
a  trust  they  accept,  yet  they  will  be  absolved  from  strictly 
executing  it  or  for  releasing  to  the  donor  if  the  cestui  que 
trust  either  joins  in  the  release  or  acquiesces  in  it  or  adopts 
or  ratifies  it.  ButterHeld  v.  Cozving,  112  N.  Y.  486;  Lezvis 
V,  IJozve,  174  id.  340;   Woodbridge  v.  Bockes,  170  id.  596. 

Every  claim  of  the  complainant  is  based  upon  the  alleged 
validity  of  that  part  of  the  receipt-contract  that  refers  to  the 
descent  of  the  deceased's  property.  Appellees  claim  that  the 
.stipulation  therein  was  ypicj,  first,  because  made  without  any 
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consideration ;  second,  that  the  original  trust  was  one  cre- 
ated by  Mr.  Hampleman  in  his  own  favor  and  for  his  own 
benefit;  third,  that  the  trust  was  revocable;  fourth,  that  it 
was  revoked. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

Appellant  filed  in  the  circuit  court  of  DeWitt  county  a 
bill,  and  later  an  amended  bill,  seeking  the  partition  of  real 
estate  and  other  relief.  The  court  sustained  a  general  de- 
murrer to  the  amended  bill,  and  from  a  decree  of  dismissal 
this  appeal  is  prosecuted. 

From  the  allegations  of  the  amended  bill  it  appears  that 
on  November  14,  1899,  Daniel  H.  Hampleman,  who  was 
then  a  widower  over  eighty  years  of  age,  executed  a  formal 
conveyance  of  all  his  property,  consisting  of  a  quarter  sec- 
tion of  land  in  DeWitt  county  and  a  considerable  amount 
of  personal  property,  all  of  which  is  estimated  to  be  of  the 
value  of  $25,000,  to  three  trustees,  who  were  Ann  M.  Jones, 
his  daughter,  the  appellant ;  Elizabeth  Abbott,  his  daughter, 
an  appellee;  and  F.  M.  Jones,  husband  of  appellant.  The 
conveyance  authorized  and  directed  the  trustees  to  manage 
and  control  the  property,  to  provide  for  the  necessary  living 
expenses  of  the  grantor,  and  "upon  my  death,  or  as  soon 
thereafter  as  possible,  said  trustees  are,  in  consideration  of 
the  premises,  to  re-convey  all  of  said  property,  both  real 
and  personal,  to  my  legal  representatives,  except  such  por- 
tion as  has  been  used  in  the  payment  of  legitimate  expenses 
for  myself  and  those  paid  out  by  said  trustees  in  the  man- 
agement of  said  estate,  and  except  such  further  sum  or  sums 
of  money  as  said  trustees  may  have  paid  out  by  reason  of 
any  of  my  legal  indebtedness  incurred  prior  to  date  hereof." 
The  trustees  at  once  took  possession  of  the  property  con- 
veyed and  administered  the  trust  until  about  March  21,  1900. 

On  the  1 6th  day  of  February,  1900,  Daniel  H.  Hample- 
man and  Elizabeth  Abbott,  one  of  the  trustees,  brought  suit 
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against  the  other  trustees  in  the  circuit  court  of  DeWitt 
county,  on  the  chancery  side,  charging  that  the  execution  of 
the  trust  deed  was  obtained  by  fraud  and  circumvention,  al- 
leging that  the  grantor  was  competent  to  properly  care  for 
and  manage  his  property,  and  praying  that  the  trustees  be 
required  to  re-convey  to  Daniel  H.  Hampleman  the  prop- 
erty which  had  been  transferred  to  them  by  the  trust  deed. 
Appellant  and  her  husband  answered  the  bill,  denying  those 
material  averments  thereof  upon  which  the  prayer  for  re- 
lief was  based.  While  the  record  was  in  this  condition,  and 
before  any  trial  was  entered  upon,  the  parties  to  that  liti- 
gation, accompanied  by  their  respective  solicitors,  met  and 
entered  into  an  agreement  compromising  the  litigation,  and 
in  accordance  with  the  terms  thereof  the  trustees  re-deliv- 
ered and  re-conveyed  to  Daniel  H.  Hampleman  all  the  prop- 
erty which  had  been  conveyed  to  them  by  him,  and  he 
thereupon  entered  into  a  contract  in  writing,  dated  21st  day 
of  March,  1900,  in  and  by  which  he  ratified  the  acts  of 
his  trustees,  and  recited  the  re-conveyance  of  the  real  estate 
and  acknowledged  the  receipt  of  the  personal  property  which 
he  had  conveyed  to  the  trustees,  particularly  describing  the 
same.  That  contract  also  contained  a  provision  in  these 
words:  "I  do  hereby,  in  further  consideration  of  the  re- 
conveyance of  my  property  by  my  said  trustees  to  me,  here- 
by agree  and  bind  myself,  my  heirs,  executors,  administra- 
tors and  assigns,  that  my  said  property  shall  descend  to 
and  become  the  property  of  my  heirs  named  as  beneficiaries 
in  my  will  heretofore  made,  or  that  said  property  shall  de- 
scend to  my  said  heirs  as  per  the  statute  of  the  State  of 
Illinois  in  such  case  made  and  provided."  That  agreement 
also  provided  that  the  suit  then  pending  in  the  circuit  court 
of  DeWitt  Qounty  should  be  dismissed  at  the  cost  of  Daniel 
H.  Hampleman,  and  shortly  thereafter  it  was  so  dismissed. 
At  a  later  date,  June  11,  1900,  however,  the  complainants 
in  that  bill  caused  the  suit  to  be  re-docketed,  and  on  October 
23,  1900,  the  court,  by  agreement,  entered  a  decree  finding 
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that  the  trustees  had  re-conveyed  all  the  property  received 
by  them  and  had  made  a  full  accounting  of  their  acts  and 
doings  as  trustees,  and  thereupon  they  were  by  the  court 
discharged.  Upon  mutual  agreement  of  all  the  parties  to 
that  suit,  John  Fuller,  the  solicitor  for  the  complainants  in 
that  suit,  was  by  the  same  decree  appointed  a  trustee  for 
Daniel  H.  Hampleman,  with  a  general  power  to  conserve. 
and  administer  his  property  for  the  benefit  of  Hampleman 
and  subject  to  the  control  of  the  circuit  court,  and  the  bill 
in  the  case  at  bar  alleges  that  Fuller  entered  upon  the  exe- 
cution of  his  trust  and  continued  in  the  administration  there- 
of down  to  the  time  of  the  death  of  Daniel  H.  Hampleman. 
The  latter  departed  this  life  on  the  loth  day  of  November, 
1905,  leaving  as  his  only  heirs-at-law,  appellant,  Ann  M. 
Jones,  his  daughter,  and  appellees,  Elizabeth  Abbott,  his 
daughter,  and  Nellie  Nason,  child  of  a  deceased  daughter, 
and  Albert  Hampleman,  Marion  L.  Hampleman,  Alice  I. 
Bushman  and  Sarah  Anderson,  children  of  a  deceased  3on. 
All  of  said  heirs  had  reached  their  majority  at  the  death 
of  Daniel  H.  Hampleman,  and  he  was  then  owner  of  the 
real  estate  and  of  some  part  or  all  of  the  personal  property 
described  in  the  deed  of  trust  and  in  the  contract  of  March 
21,  1900.  The  instrument  referred  to  in  that  contract  as 
"my  will  heretofore  made"  was  a  will  which  had  been  exe- 
cuted by  Daniel  H.  Hampleman,  and  which  was  then  in  ex- 
istence but  which  he  thereafter  destroyed  or  revoked.  The 
appellant  was  a  devisee  or  legatee  under  the  provisions  of 
that  will.  Shortly  after  Daniel  H.  Hampleman'?  death  cer- 
tain of  his  heirs-at-law,  other  than  appellant,  caused  an  in- 
strument in  writing  executed  on  the  i8th  day  of  June,  1900, 
purporting  to  be  the  last  will  of  the  deceased,  to  be  admit- 
ted to  probate  in  said  county,  by  which  he  bequeathed  $500 
to  appellant  and  the  remainder  of  his  estate  to  his  other 
daughter  and  the  grandchildren  above  named.  John  Dag- 
Icy  was  nominated  to  be  executor  of  that  instrument  and  by 
its  terms  directed  to  convert  the  entire  estate  into  money  for 
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the  purpose  of  distributing  the  same  in  accordance  with  the 
provisions  of  the  will.  On  January  2,  1906,  Dagley  was 
appointed  and  qualified  as  executor,  and  entered  upon  the 
performance  of  his  duties.  He  took  possession  of  the  real 
estate  of  the  testator,  and  continues  to  hold  the  same. 

It  further  appears  that  upon  the  death  of  Daniel  H. 
Hampleman  the  tru^  confided  to  John  Fuller  terminated, 
but  that  there  is  now  in  his  hands  a  large  amount  of  per- 
sonal property  received  by  him  as  trustee  and  that  he  has 
made  no  final  settlement  of  his  accounts  as  trustee.  It  is 
further  alleged  that  by  virtue  of  the  contract  of  March  21, 
1900,  appellant  is  the  owner  of  the  undivided  one- fourth  of 
the  lands  mentioned  in  that  contract  and  of  such  of  the  per- 
sonal property  described  therein  as  was  owned  by  the  de- 
ceased at  the  time  of  his  demise,  and  that  appellant,  in  such 
ownership,  is  a  tenant  in  common  witli  the  other  heirs-at- 
law  of  Daniel  H.  Hampleman. 

The  bill  prays  for  partition  of  the  real  estate  and  for  an 
accounting  as  to  the  rents;  prays  that  Fuller  and  Dagley 
be  required  to  account  and  each  of  them  be  decreed  to  de- 
liver to  appellant  the  one-fourth  of  the  personal  property 
held  by  each,  respectively,  which  is  included  in  the  agree- 
ment of  March  21,  1900,  and  asks  the  appointment  of  a 
receiver  pending  litigation.  All  the  heirs  of  the  deceased, 
other  than  appellant,  were  with  Fuller  as  trustee  and  Dag- 
ley as  executor  made  defendants  to  the  bill  and  all  demurred. 

Had  Daniel  H.  Hampleman  died  intestate  the  appellant 
would  have  inherited  from  him  the  one- fourth  part  of  the 
property  mentioned  in  the  contract  of  March  21,  1900,  ex- 
cepting such  portions  thereof  as  might  have  been  used  or 
consumed  by  him  in  his  lifetime,  and  her  contention  is,  that 
as  he  destroyed  or  revoked  the  will  which  was  in  existence 
when  that  contract  was  made,  she  was  entitled,  imder  that 
contract,  to  the  said  one-fourth  of  the  property,  and  with 
that  right  he  could  not  interfere  by  will  made  subsequent  to 
the  execution  of  the  contract. 
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The  owner  of  property  may  make  a  valid  enforceable 
contract  binding  himself  not  to  dispose  of  his  property  by 
will  and  binding  himself  to  permit  his  possessions  to  descend 
according  to  the  laws  of  intestacy.  Wallace  v.  Rappleye, 
103  111.  229;  Taylor  v.  Mitchell,  87  Pa.  St.  518. 

Appellees  assert  that  the  contract  of  March  21,  1900,  by 
which  Daniel  H.  Hampleman  agreed  to  permit  his  property 
to  descend  according  to  the  statute  of  this  State  was  with- 
out consideration  and  void.  At  the  time  that  agreement 
was  made  the  suit  was  pending  by  which  Daniel  H.  Ham- 
pleman sought  to  obtain  a  re-conveyance  of  the  property 
which  he  had  theretofore  transferred  to  three  trustees,  to 
be  conveyed  by  them,  after  his  death,  to  his  "legal  repre- 
sentatives." That  suit,  as  appears  from  the  bill,  was  being 
defended  in  good  faith  by  his  daughter,  the  appellant,  who 
was  one  of  the  trustees,  and  she  finally  re-conveyed  upon 
his  executing  the  contract  in  question.  This  contract  itself 
recites  that  it  is  made  in  consideration  of  the  re-conveyance 
by  the  trustees,  and  the  bill  avers  that  this  contract  was 
made  in  compromise  and  settlement  of  the  pending  litiga- 
tion. We  think  the  re-conveyance  by  the  trustees  and  the 
compromise  of  the  suit  then  pending  afforded  a  valid  con- 
sideration for  the  execution  of  the  contract.  Honeyman  v. 
Jarvis,  79  111.  318;  Pool  v.  Docker,  92  id.  501 ;  Jackson  v. 
Norton,  126  id.  566;  Hall  v.  Hall,  125  id.  95;  McDole  v. 
Kingsley,  163  id.  433. 

The  significance  of  the  words  "legal  representatives"  as 
they  appear  in  that  portion  of  the  trust  deed  above  set  out 
has  been  much  discussed  in  the  briefs.  We  think  their 
meaning  immaterial  in  considering  the  demurrer.  Under 
the  facts  as  they  appear  from  the  amended  bill  the  agree- 
ment of  March  21,  1900,  is  enforceable  in  equity,  (Whiton 
v.  Whiton,  179  111.  32;  Hudnall  v.  Ham,  183  id.  486;  Wal- 
lace  V.  Rappleye,  supra;)  and  appellant  may  have  partition 
and  will  be  entitled  to  a  receiver  to  take  charge  of  the  real 
estate  and  collect  the  rents  and  profits  thereof  pending  liti- 
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gation.  As  the  property  by  the  contract  was  to  descend  as 
intestate  property,  the  personal  property  must  pass  to  the 
executor,  who  will  account  to  the  appellant,  if  the  bill  be 
proven,  for  the  portion  thereof  to  which  she  is  entitled  by 
the  language  of  the  agreement,  without  any  reference  to 
the  terms  of  the  will,  making  deduction  for  property,  if 
any,  enumerated  in  the  agreement  which  was  not  owned  by 
Daniel  H.  Hampleman  at  his  decease.  According  to  the  case 
stated.  Fuller  should  account  to  the  executor  for  personal 
property  in  his  hands  as  trustee  at  the  time  of  the  death 
of  Daniel  H.  Hampleman. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded  for  further  proceedings  consistent 
with  the  views  in  this  opinion  expressed. 

Reversed  and  remanded. 


The  People  ex  rel.  John  J.  Healy,  State's  Attorney, 

V. 

WiLUAM  P.  Thornton. 

Opinion  filed  June  IQ,  190J, 

Disbarment — evidence  of  guilt  must  be  clear  to  warrant  dis- 
barment. To  justify  disbarment  of  an  attorney  the  evidence  of  his 
guilt  with  reference  to  the  transactions  charged  in  the  information 
must  be  clear;  and  it  is  not  sufficient  that,  taken  as  a  whole,  the 
evidence  shows  a  state  of  facts  not  entirely  creditable  to  the  re- 
spondent and  the  other  parties  to  the  transactions,  but  fails  to 
show  that  the  respondent  has  been  guilty  of  dishonorable  or  crimi- 
nal conduct. 

Information  to  disbar. 

John  J.  Heai.y,  State's  Attorney,  (Hoyt  King,  and 
John  L.  FoclE,  of  counsel,)  for  relator. 

John  S.  Cooper,  James  E.  Munroe,  and  Russell 
Whitman,  for  respondent. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  information  filed  in  this  court  by  John  J. 
Healy,  as  State's  attorney  for  Cook  county,  acting  in  con- 
junction with  John  P.  Holland  and  other  attorneys,  who 
constitute  the  grievance  committee  of  the  Chicago  Bar  As- 
sociation, praying  that  the  license  of  William  P.  Thornton 
as  an  attorney  of  this  court  be  revoked. 

The  charges  set  forth  in  the  information  divide  them- 
selves substantially  under  three  heads : 

First — ^That  respondent,  who  had  theretofore  had  con- 
siderable professional  connection  with  the  insurance  depart- 
ment of  the  State  and  with  Fred  H.  Rowe,  attorney  for  that 
department,  entered  into  a  corrupt  agreement  with  one  J.  W. 
Lauderdale,  substantially  as  follows:  That  a  certain  life 
insurance  company  (the  Traders'  Mutual)  was  in  the  hands 
of  a  receiver  appointed  by  the  circuit  court  of  Sangamon 
county  upon  the  application  of  the  insurance  department  of 
the  State  of  Illinois;  that  another  life  insurance  company, 
(the  Western  Union,)  with  which  said  Lauderdale  and  his 
alleged  principal,  C.  F.  Binckjey,  were  connected,  was  desir- 
ous of  purchasing  the  list  of  names  of  the  policy  holders  in 
the  insolvent  company  with  a  view  to  securing  the  re-insur- 
ance of  such  as  might  wish  to  continue ;  that  in  consequence 
of  said  agreement  between  Lauderdale  and  the  respondent, 
Thornton,  an  order  was  entered  by  the  Sangamon  county 
circuit  court  authorizing  the  receiver,  J.  W.  Butler,  to  sell 
the  list  of  names  for  $2000,  whereas  it  was  worth  a  much 
larger  sum;  that  said  Lauderdale  and  one  Morgan,  acting 
for  said  Binckley  and  the  Western  Union  Life  Insurance 
Company,  thereupon  paid  the  receiver  the  $2000  for  the  list 
of  names  and  in  addition  paid  respondent  $6000,  of  which 
$1000  was  to  be  retained  by  respondent  as  his  share  and 
$5000  was  to  be  corruptly  used  to  influence  the  receiver  to 
sell  the  list  of  names  for  such  inadequate  sum,  and  to  cause 
the  insurance  department,  by  its  attorney,  Fred  H.  Rowe, 
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to  consent  to  said  transfer;  that  respondent  imposed  a  fraud- 
ulent agreement  upon  the  Sangamon  county  circuit  court 
without  its  knowledge. 

Second — ^That  respondent,  while  acting  as  special  attor- 
ney for  the  insurance  department  of  Illinois,  by  threats  of 
prosecution  and  otherwise,  extorted  from  one  E.*  A.  Shanklin, 
an  insurance  agent,  $500.  It  appears  that  a  bill  for  injunction 
was  filed  in  the  circuit  court  of  Cook  county  November  8, 

1902,  by  Henry  Yates,  insurance  superintendent  of  Illinois, 
against  the  American  Trust  and  Insurance  Company  and 
others.  It  also  appears  that  a  suit  was  brought  in  the  same 
court  by  the  People,  by  Charles  S.  Deneen,  State's  attorney, 
suing  in  his  behalf,  one-half  for  the  use  of  the  People  and 
one-half  for  the  use  of  William  P.  Thornton,  against  Ernest 
A.  Shanklin,  for  the  collection  of  penalties  for  unlawful  acts 
in  connection  with  issuing  insurance  policies.    On  April  9, 

1903,  a  stipulation  was  entered  into  by  the  State's  attorney, 
respondent,  said  Shanklin  and  his  attorney,  that  upon  the 
filing  of  a  declaration  in  said  suit  judgment  might  be  en- 
tered against  defendant,  Shanklin,  for  $1000,  and  a  further 
stipulation  that  upon  the  payment  of  said  $1000  in  specified 
installments,  and  the  delivery  to  said  Thornton  of  a  policy 
register  issued  by  Ernest  A.  Shanklin  &  Co.  and  offered  in 
evidence  in  the  injunction  proceeding  previously  referred  to, 
then  said  judgment  should  be  a  bar  against  any  further  suits 
for  penalties  against  said  Shanklin  for  infraction  of  the  in- 
surance laws  of  the  State  incurred  prior  to  the  date  of  said 
judgment.  Relator  claims  that  respondent  learned  of  spe- 
cific violations  of  the  law  by  Shanklin  in  the  course  of  the  in- 
junction proceeding,  and  thereupon,  by  threats  of  bringing  a 
civil  or  criminal  action,  extorted  from  said  Shanklin  $500. 
Respondent  admits  receiving  the  $500,  but  claims  it  was 
rightfully  his,  as  informer  in  the  penalty  suit,  according  to 
law ;  that  the  stipulations  were  made  in  due  course  of  legal 
procedure,  and  that  a  strong  moving  cause  for  thus  settling 
the  suit  was  the  agreement  of  Shanklin  to  turn  over  his  pol- 
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icy  register,  which  would  be  of  great  value  in  future  prose- 
cutions.   He  denies  that  he  extorted  the  $500  by  threats. 

Third — That  respondent,  while  acting  as  special  attor- 
ney for  said  insurance  department  and  associated  with  Fred 
H.  Rowe,  its  attorney,  under  pretense  of  immunity  from  be- 
ing made  defendants  in  a  suit  against  certain  persons  alleged 
to  be  unlawfully  writing  insurance,  received  from  various 
persons  or  firms  sums  of  money  aggregating  $800.  It  ap- 
pears that  there  were  in  Chicago,  at  the  time  off  the  trans- 
action complained  of,  a  number  of  persons  representing  what 
is  called  "Lloyd  insurance," — that  is  to  say,  insurance  issued 
by  a  number  of  underwriters,  usually  by  attorney  under 
power,  obligating  themselves,  each,  to  pay  a  certain  sum  in 
case  of  loss;  that  a  suit  was  brought  by  the  insurance  de- 
partment of  the  State,  by  William  R.  Vredenburg,  superin- 
tendent, against  the  Lloyds  of  New  York  City  and  other 
associations  and  underwriters.  May  14,  1903,  in  the  circuit 
court  of  Cook  county,  praying  for  an  injunction  against  the 
defendants  from  writing  or  soliciting  insurance  in  Illinois. 
Prior  to  the  filing  of  this  bill  for  injunction  respondent  re- 
ceived from  seven  individuals  or  firms  engaged  in  writing 
Lloyd  insurance  the  sum  of  $800, — one  payment  of  $200 
and  six  of  $100  each;  that  none  of  the  parties  so  paying 
were  made  defendants  to  said  bill.  Relator  contends  that 
it  was  generally  known  that  respondent  was  connected  and 
associated  with  Fred  H.  Rowe,  and  that  these  payments, 
while  obtained  under  the  pretext  of  being  retainers,  were  in 
reality  payments  to  Thornton  for  not  being  included  as  de- 
fendants in  the  contemplated  bill  for  injunction.  Respondent, 
on  the  contrary,  claims  that  the  sums  constituting  the  $800, 
which  he  admits  receiving,  were  bona  Hde  retainers  for  as- 
sistance to  be  rendered  in  restraining  the  Lloyd  companies, 
which  issued  what  are  known  as  "limited"  policies,  in  which 
the  underwriters  limit  their  liability  as  to  loss  from  all  pol- 
icies in  force,  and  claims  said  amounts  were  contributed  by 
agents  who  wrote  what  are  known  as  "unlimited"  policies. 
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because  they  desired  to  have  the  "Hmited"  policies  (which 
were  issued  in  most  cases  in  behalf  of  underwriters  living 
in  the  east)  prohibited,  as  being  in  unfair  competition  with 
their  unlimited  policies. 

These  acts,  the  relator  alleges,  are  unprofessional,  dis- 
honorable and  criminal,  and  make  respondent  unworthy  to 
remain  an  attorney  and  counselor  of  this  court. 

The  evidence  is  too  voluminous  to  undertake  to  give  a 
synopsis  of'it  or  the  substance  of  all  its  material  parts.  The 
abstract  of  it  covers  492  printed  pages.  In  most  of  its  mate- 
rial portions  the  testimony  of  the  respective  parties  is*  irrec- 
oncilably conflicting.  In  many  instances  these  conflicts  are 
as  to  matters  about  which  the  witnesses  could  not  be  mis- 
taken, for  the  matters  they  testify  to  do  not  purport  to  be 
matters  of  opinion  or  judgment,  but  are  claimed  to  be  facts 
of  which  the  witnesses  had  absolute  knowledge. 

While  the  evidence  offered  by  relator  tended  to  prove  all 
the  charges  in  the  information,  we  think  the  strongest  testi- 
mony offered  by  him  was  as  to  the  first  charge,  namely,  the 
transaction  with  the  receiver  of  the  Traders'  Insurance  Com- 
pany. For  that  reason  we  will  not  attempt  to  set  out  or 
discuss  the  evidence  relating  to  the  other  charges  in  the  in- 
formation. Having  reached  the  conclusion  that  the  evidence 
as  to  the  charge  in  the  first  count  of  the  information  fails 
to  establish  respondent's  guilt  by  that  clear  and  satisfactory 
preponderance  which  would  make  it  our  duty  to  strike  his 
name  from  the  roll  of  attorneys,  a  discussion  of  the  evidence 
relating  to  the  other  charges  would  be  a  useless  work.  We 
will  therefore  content  ourselves  with  setting  out  the  sub- 
stance of  the  testimony  of  Lauderdale,  who  may  be  regarded 
as  the  principal  witness  for  the  relator,  and  that  of  respond- 
ent. Both  were  corroborated  by  other  testimony  as  well  as 
contradicted. 

Lauderdale  testified  that  he  went  to  Springfield  about 
October  23,  1903,  to  see  about  securing  a  transfer  of  the 
business  of  the  Traders'  Mutual  Life  Insurance  Company  to 
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the  Western  Union  Life  Insurance  Company.  Shortly  pre- 
vious, in  pursuance  of  the  prayer  of  a  bill  filed  by  the  insur- 
ance department  of  the  State  of  Illinois,  J.  W.  Butler  was 
appointed  by  the  circuit  court  of  Sangamon  county  receiver 
of  said  Traders'  Insurance  Company.  C.  F.  Binckley  was 
manager  of  the  Western  Union  company  and  Lauderdale 
was  in  his  employment  and  representing  him.  Lauderdale 
testified  he  met  respondent  at  the  Leland  Hotel,  in  Spring- 
field, and  made  known  to  him  his  desire  to  secure  the  list  of 
the  Traders'  policy  holders  and  continue  the  insurance  for 
those  who  were  willing  to  continue  with  the  Western  Union 
Insurance  Company.  He  says  Thornton  told  him  the  trans- 
fer could  be  secured  for  $9000;  that  he  replied  that  was 
too  much  and  Binckley  would  not  pay  that  amount;  that 
Thornton  then  said  it  could  probably  be  secured  for  $8000, 
and  suggested  that  Lauderdale  see  the  directors  of  the  Trad- 
ers' company  and  they  would  probably  put  up  part  of  the 
money;  that  he  (Lauderdale)  then  went  and  saw  one  of  the 
directors  of  the  Traders'  company  and  informed  him  of  his 
business,  and  that  said  director  telephoned  for  Mr.  Dooling, 
secretary  of  the  Traders'  company,  to  come  to  his  office, 
which  he  did,  and  it  was  there  agreed  they  would  put  up 
$3000  of  the  $8000  Mr.  Thornton  said  would  be  required. 
Lauderdale  says  he  then  returned  to  Mr.  Thornton  and  in- 
formed him  of  this  fact  and  agreed  to  pay  for  the  Western 
Union  company  the  remaining  $5000.  Lauderdale  says 
Thornton  told  him,  after  the  payment  of  the  $8000  was 
agreed  upon,  $2000  of  the  amount  was  to  be  paid  to  the  re- 
ceiver for  the  transfer,  $1000  to  him  (Thornton)  for  his 
fees  as  attorney,  and  $5000  would  "probably  go  indirectly 
for  campaign  purposes  to  Mr.  Rowe  and  Mr.  Butler."  Mr. 
Rowe  was  the  attorney  for  the  State  insurance  department, 
and  he  and  Thornton  officed  together  in  the  New  York  Life 
building,  in  Chicago.  It  appears  that  Thornton  was  em- 
ployed by  the  insurance  department  in  a  number  of  cases, 
but  he  says  he  was  not  in  the  regular  employment  of  said 
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department.  The  information  charges  that  on  account  of 
his  association  with  Fred  H.  Rowe,  the  attorney  for  the  in- 
surance department,  and  the  fact  of  his  employment  by  said 
Rowe  or  said  department  in  various  cases,  Thornton  was 
recognized  by  persons  in  Chicago  engaged  in  the  general  in- 
surance business  as  an  attorney  and  representative  of  the 
insurance  department  of  the  State  of  Illinois.  Lauderdale 
testifies  he  did  not  consult  Thornton  about  the  transfer  as  his 
attorney ;  that  Thornton  told  him  he  represented  Mr.  Rowe, 
as  attorney  for  the  insurance  department.  After  the  $8000 
had  been  promised,  an  order  of  court  was  secured  approving 
the  sale  by  the  receiver  to  the  Western  Union  Insurance 
Company  for  $2000  and  the  parties  went  to  Chicago.  No 
money  was  paid  the  receiver  at  Springffield,  but  he,  Dooling, 
Thornton  and  Lauderdale  all  went  to  Chicago,  and  the  books 
and  papers  desired  by  the  Western  Union  company  were  sent 
to  Chicago  to  Mr.  Thornton  or  in  his  care.  The  $2000  was 
paid  the  receiver  in  Thornton's  office  in  Chicago  and  the 
$6000  to  Thornton  at  the  same  time  and  place. 

Respondent  testified  that  he  had  nothing  to  do  with  the 
suit  in  which  the  receiver  was  appointed  for  the  Traders' 
company ;  that  he  was  employed  by  one  Willis  Palmer,  who 
was  an  officer  of  the  Western  Union  Insurance  Company,  to 
procure  the  re-insurance  of  the  Traders'  company  under  a 
contract  authorizing  him  to  pay  any  amount  therefor  not  ex- 
ceeding $8000.  Respondent  says  it  was  agreed  if  he  bought 
the  re-insurance  for  less  than  $8000  he  was  to  have  as  his 
compensation  the  difference  between  the  amount  paid  for 
said  re-insurance  and  said  $8000;  that  if  he  was  required  to 
pay  the  full  $8000  for  it  he  was  to  receive  no  compensation. 
Respondent  admits  going  to  Springfield  and  meeting  Lau- 
derdale there,  but  denies  almost  everything  Lauderdale  says 
occurred  there.  He  says  Lauderdale  spoke  to  him  about  the 
Traders'  company's  business,  and  he  (respondent)  told  him, 
in  substance,  what  he  says  his  agreement  with  Palmer  was. 
Respondent  says  he  saw  Butler,  receiver  of  the  Traders' 
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company,  and  asked  him  if  he  was  going  to  re-insure  that 
company's  risks,  and  Butler  asked  him  to  make  an  offer  for 
it.  Respondent  says  he  replied  he  had  a  client  he  thought 
would  pay  $2000  or  $3000  for  it;  that  at  that  time  the 
agreement  was  not  made,  but  in  the  evening  of  the  same  day 
respondent  offered,  and  Mr.  Butler,  the  receiver,  agreed  to 
accept,  with  the  sanction  of  the  court,  $2000.  Respondent 
testified  that  the  next  morning  the  receiver,  himself,  and  two 
or  three  lawyers  whose  names  he  could  not  remember,  went 
into  court  in  Springfield  and  procured  an  order  from  the 
court  authorizing  a  sale  of  the  re-insurance  to  the  Western 
Union  company.  He  says  the  reason  the  parties  went  to 
Chicago  to  pay  and  receive  the  money  was  because  they 
didn't  have  any  money  in  Springfield  to  pay  anybody.  Re- 
spondent denies  saying  he  had  to  pay  anything  to  Rowe  or 
Butler  and  denies  he  ever  did  pay  them  anything.  The 
money  was  paid  over,  $2000  to  the  receiver,  Butler,  and 
$6000  to  Thornton,  in  his  office  the  day  following  that  on 
which  the  order  authorizing  and  approving  the  sale  was 
made.  Five  thousand  dollars  of  it  was  paid  by  Morgan,  who 
was  also  an  agent  of  the  Western  Union  company,  and 
$3000  by  Dooling,  an  officer  of  the  defunct  Traders'  Insur- 
ance Company. 

We  will  not  undertake  to  set  out  the  testimony  of  the 
witnesses  as  to  the  circumstances  of  the  payment  of  the 
money,  the  closing  of  the  deal  and  what  was  said  between 
the  parties  at  the  time.  The  evidence  of  the  respective  par- 
ties is  in  hopekss  conflict.  The  relator,  to  support  the  alle- 
gations of  the  information  as  to  respondent's  relation  to  the 
State  insurance  department  and  Mr.  Rowe,  its  attorney, 
offered  proof  showing  payment  to  respondent  by  the  insur- 
ance department  of  the  State,  at  different  times,  of  various 
sums  of  money  for  services  and  expenses  in  connection  with 
said  department,  amounting  to  a  considerable  sum  of  money. 
It  was  also  shown  that  Mr.  Rowe  paid  respondent's  hotel  bill 
at  the  Leland  Hotel,  in  Springfield,  at  the  time  he  was  there 
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when  the  tFansaction  with  the  receiver  of  the  Traders'  Insur- 
ance Company  occurred.  Respondent  testifies  he  paid  Mr. 
Rowe  the  money  the  latter  had  paid  for  his  hotel  bill,  and  did 
not  know  it  had  been  charged  to  the  State  by  Rowe  until  the 
hearing  before  the  grievance  committee  of  the  Chicago  Bar 
Association  on  charges  preferred  against  respondent.  Rowe 
testified  that  along  about  the  second  of  the  month  of  Novem- 
ber a  clerk  of  the  Leland  Hotel  called  his  attention  to  the  fact 
that  respondent  had  gone  away  from  the  hotel  leaving  an 
unpaid  bill  of  $io ;  that  he  (Rowe)  paid  it  and  charged  it  to 
his  expense  account  as  attorney  for  the  insurance  department, 
supposing  at  the  time  that  it  was  correct ;  that  afterwards 
respondent  paid  him  the  $io,  but  witness  neglected  to  charge 
himself  with  it  until  his  attention  was  called  to  it  on  the 
hearing  of  the  charges  preferred  against  respondent  before 
the  grievance  committee  of  the  Chicago  Bar  Association  in 
the  month  of  December,  1904.  This  explanation  is  not  in- 
compatible with  the  truth,  but  respondent's  leaving  the  hotel 
without  paying  his  bill,  it  being  paid  later  by  the  attorney 
for  the  insurance  department  and  charged  to  his  expense  ac- 
count, and,  although  re-paid  by  respondent  a  month  later, 
that  the  account  with  the  insurance  department  was  not  cor- 
rected until  a  year  later,  when  the  transaction  was  made 
public  by  an  investigation  before  a  committee  of  the  Chicago 
Bar  Association,  are  unfortunate  circumstances  for  respond- 
ent and  well  calculated  to  create  suspicion.  Respondent  em- 
phatically denies  that  he  was  regularly  in  the  employ  of  the 
State  insurance  department,  but  says  his  connection  with 
that  department  was  in  certain  cases  and  matters  where  he 
was  specially  employed;  that  there  was  no  partnership  ar- 
rangement or  agreement  between  him  and  Mr.  Rowe,  and 
that  although  they  officed  in  the  same  suite,  each  paid  his 
own  share  of  the  expenses  and  there  were  no  joint  business 
relations  between  them.  It  is  apparent  from  the  evidence, 
however,  that  respondent's  associations  with  the  attorney 
for  the  insurance  department  and  his  employment  by  said 
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department  in  certain  instances  created  an  impression  among 
people  in  the  city  of  Chicago  engaged  in  the  insurance  busi- 
ness that  in  matters  relating  to  insurance  it  was  a  discreet 
thing  for  those  engaged  in  that  line  of  business  to  deal  with 
and  maintain  friendly  relations  with  respondent.  That  he 
must  have  known  of  the  advantages  resulting  from  his  rela- 
tions with  the  State  insurance  department  and  its  attorney 
cannot  be  doubted.  But  there  is  no  satisfactory  proof  that 
he  used  the  advantages  these  relations  gave  him  for  dishon- 
est and  unprofessional  purposes.  The  testimony  offered  by 
relator  and  respondent  as  to  the  first  charge  in  the  infor- 
mation, taken  altogether,  shows  a  state  of  facts  not  entirely 
creditable  to  the  parties  engaged  in  that  transaction,  but 
does  not  establish  by  that  degree  of  proof  required  in  pro- 
ceedings of  this  character,  respondent's  guilt  of  dishonor- 
able and  criminal  conduct,  as  charged  in  the  information. 
In  People  v.  Matthews,  217  111.  94,  which  was  a  disbarment 
proceeding,  the  court  found  that  the  evidence  tended  to 
prove  the  charges  in  the  information,  but  said  (p.  103)  :  "A 
careful  consideration  of  the  testimony  leaves  us  unable  to 
say  that  the  charges  set  forth  in  the  information  filed  against 
the  respondent  have  been  sustained  by  the  character  of  proof 
required  to  justify  the  legal  conclusion  of  guilt.  The  punish- 
ment to  be  inflicted  by  disbarment  of  an  attorney  is  the  de- 
struction of  his  professional  life.  Only  clear  and  satisfactory . 
proof  can  justify  a  decision  from  which  would  flow  conse- 
quences of  such  grave  nature.  In  People  ex  rel,  v.  Harvey, 
41  111.  277,  we  said  that  to  justify  the  infliction  of  such 
heavy  punishment  as  disbarment  'the  case  must  be  clear  and 
free  from  doubt,  not  only  as  to  the  act  charged,  but  as  to  the 
motive.* " 

We  are  of  opinion  the  evidence  is  insufficient,  under  the 
rule  in  such  cases,  to  establish  the  guilt  of  respondent  of  any 
of  the  charges  in  the  information,  and  the  rule  to  show  cause 
why  he  should  not  be  disbarred  is  discharged. 

Rale  discharged. 
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The  City  of  Chicago 

V. 

Fred  Loebel. 

Opinion  Hied  June  ip,  190J. 

MuNiciPAi,  CORPORATIONS — fact  that  city  did  not  construct  walk 
is  not  material.  If  an  "apron"  has  been  used  as  a  continuation  of 
a  sidewalk  from  the  curb  to  the  roadway  so  long  a  time  that  the 
city  is  charged  with  knowledge  of  its  existence  and  use,  the  city 
must  remove  it  within  a  reasonable  time  or  be  responsible  for  its 
presence  and  condition,  notwithstanding  it  did  not  construct  the 
apron  or  authorize  its  construction. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  C.  A.  Bishop,  Judge,  pre- 
siding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  a  judgment  rendered 
by  the  superior  court  of  Cook  county  against  the  city  of 
Chicago,  the  appellant,  in  an  action  for  personal  injuries 
brought  by  Fred  Loebel,  the  appellee. 

The  declaration  consists  of  three  counts,  which  are  sub- 
stantially alike.  The  third  count  in  substance  alleges  that 
on  or  about  the  17th  day  of  March,  1901,  appellant  was  the 
owner  and  had  control  of  a  certain  sidewalk  at  the  north- 
east corner  of  Twenty-sixth  street  and  Princeton  avenue,  and 
of  certain  boards  and  planks  commonly  called  an  "apron" 
and  used  as  a  cover  over  the  gutter  from  the  sidewalk  to  the 
cross-walk  in  the  street;  that  by  reason  of  the  negligence, 
carelessness  and  wrongful  conduct  of  appellant  in  permit- 
ting the  said  sidewalk  and  apron  to  be  and  remain  in  a  dan- 
gerous and  unsafe  condition  for  public  travel,  appellee,  while 
passing  over  the  same  on  the  date  above  mentioned,  using 
due  care  and  caution  for  his  safety,  stepped,  stumbled  or  fell 
through  a  hole  in  the  said  apron  and  was  seriously  injured ; 
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that  he  had  been  and  would  be  compelled  to  expend  a  con- 
siderable sum  of  money  in  endeavoring  to  be  cured  of  his 
injuries,  and  that  he  had  been  and  will  be  prevented  from 
transacting  his  affairs  and  business,  depriving  him  of  profits 
which  he  otherwise  would  have  acquired.  The  general  issue 
was  interposed  by  appellant. 

At  the  close  of  all  the  evidence  the  court  denied  appel- 
lant's motion  for  an  instruction  directing  a  verdict  for  the 
defendant. 

The  evidence  produced  before  the  trial  court  shows  that 
for  several  years  prior  to  the  accident  to  appellee,  which  oc- 
curred shortly  after  midnight  of  March  i6,  1901,  a  portion 
of  the  curb  over  the  gutter  at  the  end  of  the  sidewalk  at 
tlie  north-east  comer  of  Twenty-sixth  street  and  Princeton 
avenue  was  covered  by  a  number  of  boards  put  together, 
commonly  called  an  "apron."  The  apron,  when  originally 
constructed,  was  about  eight  feet  in  length  and  two  feet  in 
width.  The  greatest  length  of  the  apron  was  from  north 
to  south  across  the  line  of  the  sidewalk,  and  the  apron  made 
an  incline  and  continued  the  sidewalk  from  the  edge  of  the 
curb  to  the  roadway  in  the  street.  The  curb  was  an  ordinary 
city  curb,  and  the  depression  from  the  edge  of  the  curb  to 
the  roadway  in  the  street  was  between  twelve  and  eighteen 
inches.  The  apron  was  not  attached  to  the  sidewalk  and 
was  frequently  out  of  place,  lying  in  the  street,  but  when  in 
place  was  used  by  pedestrians  crossing  the  gutter  from  the 
sidewalk  to  the  roadway  in  the  street,  and  vice  versa.  For 
a  period  of  from  two  to  four  months  prior  to  the  date  of  the 
accident  about  two  feet  of  the  south  end  of  the  apron  had 
been  missing,  having  been  broken  off  by  the  wheels  of  wag- 
ons turning  the  corner,  consequently  the  apron  did  not  ex- 
tend as  far  south  as  the  south  line  of  the  sidewalk,  as  it 
would  have  done  had  it  not  been  broken,  and  there  was  an 
opening  about  two  feet  square  between  the  south  line  of  the 
sidewalk  extended  and  the  broken  ends  of  the  boards  com- 
prising the  remaining  portion  of  the  apron.    Appellee  had 
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passed  over  the  apron  before  the  night  of  the  accident  but 
not  since  it  had  been  broken.  Between  midnight  and  one 
o'clock  in  the  morning  of  March  17,  1901,  Loebel  and  a 
companion,  named  Dorn,  were  walking  west  along  the  north 
side  of  Princeton  avenue  and  arrived  at  the  corner  in  ques- 
tion, where  they  met  two  women  walking  east.  To  allow 
them  to  pass,  appellee  and  his  companion  stepped  a  little 
to  the  south  side  of  the  sidewalk  and  continued  on  their  way 
westward.  When  they  reached  the  apron  appellee  stepped 
with  his  right  foot  and  leg  into  the  hole  at  the  south  end  of 
the  apron,  his  right  foot  and  leg  just  striking  and  scraping 
against  the  edge  of  the  apron  as  he  went  down.  He  fell 
forward  to  the  street,  receiving  fractures  of  both  bones  of 
his  right  leg  and  other  severe  bodily  injuries. 

The  evidence  did  not  show  tliat  the  city  of  Chicago  con- 
structed the  apron  or  authorized  its  use  in  the  first  instance. 

Appellant  urges  as  grounds  of  reversal,  first,  the  court 
erred  in  not  instructing  the  jury,  at  the  close  of  the  evidence, 
to  find  the  defendant  not  guilty ;  second,  the  court  erred  in 
passing  upon  objections  to  evidence  oflfered. 

James  Hamilton  Lewis,  Corporation  Counsel,  and 
John  R.  Caverly,  (Edward  C.  Fitch,  and  Joseph  B. 
David,  of  counsel,)  for  appellant. 

Miles  J.  Devine,  (Matthew  P.  Brady,  of  counsel,) 
for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

It  is  first  urged  that  the  court  erred  in  refusing  to  direct 
a  verdict  for  appellant.  A  consideration  of  the  evidence  in 
the  cause,  the  substance  of  which  may  be  found  in  the  fore- 
going statement,  leads  us  to  conclude  that  this  assignment 
is  without  merit.  It  is  true  that  the  evidence  fails  to  show 
that  the  city  was  responsible  for  the  use  of  the  apron  in  the 
first  instance.     The  apron  in  question  had  been  used  as  a 
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continuation  of  the  sidewalk  for  so  many  years  that  the  jury 
were  warranted  in  concluding  that  the  city  was  bound  by 
the  lapse  of  time  to  know  that  it  was  being  used  as  a  part 
of  the  sidewalk,  and  if  the  city  had  that  knowledge,  and 
having  that  knowledge  permitted  the  apron  to  remain  in 
place  after  the  expiration  of  a  reasonable  time  for  removing 
the  same,  it  is  wholly  immaterial  whether  it  was  placed  there 
in  the  first  instance  by  the  city  or  by  private  individuals. 
City  of  Bloomington  v.  Bay,  42  111.  503 ;  Village  of  Mar- 
seilles  v.  Howland,  124  id.  547;  Hogan  v.  City  of  Chicago, 
168  id.  551. 

The  action  of  the  court  in  permitting  counsel  for  appellee 
to  ask  certain  questions  in  cross-examining  appellant's  wit- 
nesses Eck  and  Schurtz,  designed  to  test  their  memories  and 
powers  of  observation,  is  complained  of.  We  are  of  the 
opinion  that  there  was  no  abuse  of  discretion  by  the  court 
in  this  regard. 

In  the  trial  of  the  case  a  controversy  arose  as  to  whether 
or  not  a  street  lamp,  located  twenty-five  or  thirty  feet  from 
the  apron  in  question,  was  burning  at  the  time  of  the  acci- 
dent. A  police  officer  by  the  name  of  McGrath  examined 
the  apron  several  hours  after  appellee  received  his  injury, 
and  testified  that  at  the  time  of  such  examination  the  street 
light  was  burning.  He  was  then  asked,  "How  bright  was 
it?"  In  answer  to  this  he  made  several  responses  which  the 
court  seems  to  have  regarded  as  expressions  of  opinion,  and 
which,  upon  successive  motions  made  by  counsel  for  appel- 
lee, were  stricken  out,  and  it  is  said  that  this  action  of  the 
court  was  improper.  Thereafter,  however,  the  witness  was 
permitted  to  state  that  he  could  see  the  apron  as  plainly  as 
he  could,  at  the  time  of  testifying,  see  a  boc4c  on  the  judge's 
desk  that  was  lying  directly  under  an  incandescent  light. 
We  think  this  cured  the  error,  if  any,  in  striking  out  the 
earlier  answers.  It  was,  in  any  event,  a  matter  of  indiffer- 
ence whether  the  lamp  was  burning  at  the  time  the  police- 
man examined  the  apron,  except  in  so  far  as  it  was  important 
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to  show  that  there  was  then  light  sufficient  to  enable  him  to 
inspect  the  apron. 

No  other  questions  are  presented  for  our  consideration 
by  the  brief  and  argument  for  the  city. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  afRrmed. 


Thomas  H.  Wickes,  Jr.  et  aL 

V. 

Hugh  P.  Wai^den  et  al. 
Opinion  Hied  June  ip,  1907. 

1.  W1LI.S — undue  influence  must  be  directly  connected  with  the 
execution  of  wilL  Undue  influence,  in  order  to  avoid  a  will,  must 
be  directly  connected  with  the  execution  of  the  instrument  and  be 
operating  when  the  will  is  made. 

2.  Same — when  the  court  may  take  question  of  undue  influence 
from  the  jury.  The  question  of  undue  influence,  in  a  will  contest, 
is  properly  taken  from  the  consideration  of  the  jury  where  there 
is  no  evidence  in  the  record  even  tending  to  show  that  any  person 
said  or  did  anything,  at  the  time  of  the  execution  of  the  will,  cal- 
culated to  influence  the  testator  to  make  any  of  the  devises  or  be- 
quests contained  in  the  will  or  to  prevent  him  from  making  any  that 
he  might  choose. 

3.  Same — course  of  conduct  inspiring  affection  and  regard  is 
not  undue  influence.  That  a  principal  beneficiary  in  a  will  has  by 
his  course  of  upright  conduct  and  long  and  faithful  service  in  busi- 
ness relations  inspired  in  the  testator  affection  for  such  beneficiary 
and  confidence  in  his  integrity  and  business  ability  does  not  amount 
to  undue  influence. 

4.  Same — when  instruction  that  every  man  is  presumed  to  be  of 
sound  mind  is  proper.  In  a  will  contest  case,  where  the  propo- 
nents have  made  out  the  prima  facie  case  required  by  the  law,  it  is 
proper  to  instruct  the  jury  that  every  man  is  presumed  to  be  of 
sound  mind  and  capable  of  disposing  of  his  property  by  will  until 
the  contrary  is  shown,  and  that  it  is  their  duty  to  hold  that  the 
testator  was  of  sound  mind  and  memory  at  the  time  of  the  execu- 
tion of  the  will  until  they  believe,  from  a  preponderance  of  the  evi- 
dence, that  he  was  otherwise. 
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5.  Same— ^/i^»  will  must  be  upheld.  Where  the  preponder- 
ance of  the  evidence  shows  that  the  testator,  at  the  time  of  exe- 
cuting his  will,  was  of  sound  mind  and  memory  and  there  is  no 
evidence  of  undue  influence,  the  will  must  be  sustained,  even  though 
the  evidence  may  show  that  the  testator's  conduct  was  not  in  ac- 
cordance with  good  morals. 

6.  Instructions — counsel  should  point  out  in  his  brief  where- 
in instructions  are  erroneous.^  Counsel  should  point  out  in  his  brief 
wherein  instructions  complained  of  are  claimed  to  be  erroneous  or 
make  some  statement  which  shows  to  the  court  the  basis  of  his 
objection,  and  if  he  fails  to  do  so  it  is  not  the  duty  of  a  court  of 
review  to  search  for  grounds  upon  which  to  declare  the  instruc- 
tions erroneous. 

7.  Same — instructions  should  have  basis  in  the  evidence.  In- 
structions in  a  will  contest  announcing  rules  of  law  applicable  to 
states  of  facts  not  appearing  from  the  evidence  to  exist  in  the  par- 
ticular case,  and  instructions  which  are  argumentative  or  which 
improperly  single  out  and  emphasize  particular  facts,  are  properly 
refused. 

8.  Evidence — divorced  zvife  of  testator  cannot  testify  as  to  oc- 
currences during  marriage.  In  a  proceeding  in  chancery  to  set 
aside  a  will,  a  divorced  wife  of  the  testator  is  incompetent  to  tes- 
tify to  conversations  or  occurrences  happening  during  the  existence 
of  the  marriage  relation  which  tend  to  overthrow  the  will. 

9.  Appeals  and  errors — when  allowance  of  solicitor's  fees  can 
not  be  questioned  on  appeal.  A  ruling  of  the  trial  court  allowing 
solicitor's  fees  to  the  executors  where  the  will  sought  to  be  set 
aside  was  sustained  cannot  be  questioned  on  appeal,  where  the 
question  was  not  among  the  points  urged  as  grounds  of  the  motion 
for  new  trial  nor  included  in  the  assignments  of  error. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKWOOD  Honork,  Judge,  presiding. 

This  IS  a  bill  filed  by  appellants  to  set  aside  an  instru- 
ment purporting  to  be  the  last  will  of  their  father,  Thomas 
H.  Wickes,  deceased,  on  the  ground  that  at  the  time  he 
signed  it  he  was  not  of  sound  mind  and  memory  and  was 
unduly  influenced.  It  is  charged  that  the  unsoundness  of 
mind  was  caused  by  excessive  indulgence  in  alcoholic  liquors 
and  also  by  a  disease  termed  satyriasis, — that  is,  an  inordi- 
nate desire  for  sexual  gratification.  Testator  died  March  28, 
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1905.  His  will,  bearing  date  February  15,  1904,  was  ad- 
mitted to  probate  in  the  probate  court  of  Cook  county  on 
May  10,  1905.  This  bill  was  filed  in  the  circuit  court  of 
Cook  county  on  May  26,  1905,  and  thereafter  an  issue  at 
law  was  made  up  as  provided  by  statute  and  submitted  to 
the  jury  whether  the  writing  was  the  will  of  the  testator 
or  not.  The  defendants  introduced  in  evidence  the  certifi- 
cate of  the  oath  of  the  witnesses  at  the  time  of  the  probate 
of  the  will,  and  both  parties  offered  oral  evidence  at  length 
in  support  of  and  against  the  allegations  of  said  bill.  At 
the  close  of  the  testimony,  and  before  the  arguments  to  the 
jury,  the  court  gave,  at  the  request  of  counsel  for  defend- 
ants, an  instruction  to  the  effect  that  there  was  no  evidence 
in  the  case  of  any  undue  influence,  and  the  jury  were  there- 
fore instructed  to  disregard  entirely  that  charge  in  arriv- 
ing at  their  verdict.  The  jury  on  October  23,  1906,  re- 
turned a  verdict  that  the  instrument  in  writing  set  out  in 
the  bill  of  complaint  and  introduced  in  evidence  was  the  last 
will  and  testament  of  Thomas  H.  Wickes,  deceased.  After 
motion  for  new  trial  was  overruled  a  decree  was  entered 
by  the  court  on  November  10,  1906,  in  accordance  with  this 
finding,  ^rom  that  decree  an  appeal  was  prayed  to  this 
court. 

The  will  provides,  in  substance,  as  follows : 

1.  To  testator's  nephew,  Hugh  P.  Walden,  a  residence 
on  Prairie  avenue,  in  Chicago,  and  five  lots  in  Hammond, 
Indiana;  "also  my  library,  and  also,  for  distribution  by 
him  among  my  relatives  and  friends,  as  he  may  see  fit,  my 
silverware,  tableware,  jewelry,  pictures,  and  such  other  of 
my  household  goods  as  may  be  selected  by  him." 

2.  Gives  to  his  executors  all  the  rest  and  residue  of  his 
estate  and  directs  that  they  convert  the  same  into  money, 
with  full  power  to  convey. 

3.  From  the  moneys  so  coming  to  their  hands  said  ex- 
ecutors to  pay  to  the  Northern  Trust  Company,  as  trustee, 
$100,000,  upon  the  following  trusts:     (a)  Said  trustee  to 


Digitized  by  VjOOQ IC 


Jni,  'WJ  WiCKES  V.  Walden.  59 

invest  said  fund  and  from  the  net  income  to  pay  testator's 
son,  Thomas  H.  Wickes,  Jr.,  $500  per  year  during  his  life- 
time, in  equal  quarterly  installments,  and  at  his  death  said 
annuity  shall  cease;  (&)  remainder  of  net  income  of  said 
fund,  after  paying  said  $500,  to  be  paid  one-half  to  testa- 
tor's daughter  Laura  Annette  Wickes  Felt  and  one-half  to 
testator's  daughter  Florence  Wickes  Johnston,  during  the 
respective  natural  life  of  each;  (c)  upon  the  death  of  each 
daughter,  respectively,  the  share  of  the  income  otherwise 
going  to  her  shall  be  paid  her  lawful  issue,  and  when  all  the 
children  of  said  daughters  shall  have  attained  the  age  of 
twenty-one,  said  trustees  shall  pay  to  such  children  per 
capita,  or  to  their  descendants  per  stirpes,  the  principal  from 
which  such  children,  respectively,  derive  income;  (d)  upon 
the  death  of  either  daughter  without  leaving  lawful  issue, 
one-quarter  of  the  fund  to  the  Home  for  Destitute  and 
Crippled  Children  and  one-quarter  to  the  Chicago  Orphan 
Asylum;  upon  the  death  of  the  other  daughter  without 
leaving  lawful  issue,  one-quarter  of  said  fund  to  the  Old 
People's  Home  and  one-quarter  to  the  Home  for  Friend- 
less; (e)  enough  to  be  retained  during  son's  lifetime  to 
provide  for  his  annual  payment  of  $500;  (/)  none  of  said 
children  or  their  issue  shall  have  power  to  anticipate,  alien 
or  transfer  any  part  of  the  income  coming  to  them  before 
actually  received  by  them. 

4.  To  the  Northern  Trust  Company  $25,000  in  trust, 
to  invest  and  pay  the  net  income  to  the  testator's  brother, 
Charles  B.  Wickes,  during  his  natural  life,  and  upon  his 
death  $12,500  to  St  Luke's  Hospital,  the  income  to  be  used 
to  maintain  free  beds,  and  the  other  $12,500  in  trust  for  the 
daughter  of  said  Charles  B.  during  her  life,  and  on  her 
death  to  go  to  the  residuary  estate. 

5.  To  the  Northern  Trust  Company  $25,000  intrust, 
to  invest  and  pay  the  income  to  testator's  sister  Mary  Wal- 
den during  her  life,  and  at  her  death  said  $25,000  to  go  in 
equal  shares  to  said  sister's  two  daughters  and  their  heirs. 
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6.  Same  amount  in  same  manner  for  testator's  sister 
Alice  Crisp,  her  daughter  and  the  latter's  heirs. 

7.  To  testator's  nephew,  Hugh  P.  Walden,  $30,000,  and 
to  Richmond  Dean  $5000. 

8.  One  thousand  dollars  each  to  the  four  institutions 
mentioned  in  "d"  above. 

9.  Should  the  estate  not  be  sufficient  to  carry  out  all 
of  the  bequests,  each  of  them,  except  that  in  paragraph  i, 
shall  be  decreased  in  same  proportion,  but  paragraph  i  shall 
not  be  affected  thereby.  No  part  to  be  intestate ;  all  lapsed 
legacies  to  become  part  of  residuary  estate. 

10.  All  the  remainder  to  be  divided  into  four  equal 
parts, — one  to  niece,  Annie  Alice  Bond,  one  to  nephew, 
Hugh  P.  Walden,  two  to  trustees  for  benefit  of  testator's 
two  daughters,  ultimate  destination  of  said  two  parts  as  by 
paragraph  3. 

11.  Income  to  be  paid  to  beneficiaries  from  time  of  tes- 
tator's death,  as  far  as  may  be. 

12.  Appoints  Hugh  P.  Walden  and  William  Burry  ex- 
ecutors, with  Richmond  Dean  as  alternate ;  no  bond. 

Executed  February  15,  1904,  in  the  presence  of  three 
witnesses.  The  estate  appears  to  have  amounted  to  some- 
thing near  $200,000. 

W11.UAM  P.  B1.ACK,  and  Mason  &  Mason,  for  appel- 
lants. 

Frank  H.  Scott,  and  F.  B.  Johnstone,  for  appellees. 

Per  Curiam:  In  order  to  consider  fairly  the  rulings 
of  the  trial  court,  both  as  to  the  admission  and  exclusion 
of  testimony  and  the  giving  and  refusal  of  instructions,  it 
is  necessary  to  state  at  some  length  and  in  some  detail  the 
evidence  claimed  to  show  undue  influence  and  mental  in- 
capacity, alleged  to  have  been  caused  by  alcoholic  and  sexual 
indulgence. 
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The  testator,  Thomas  H.  Wickes,  was  bom  in  1846.  In 
1 87 1  he  married  his  first  wife,  Laura  U.  Wickes.  Appel- 
lants are  the  children  of  this  marriage, — ^Laura  Annette 
Wickes  Felt,  aged  at  the  time  of  the  hearing  thirty-four 
years;  Thomas  Harry  Wickes,  Jr.,  aged  thirty-one;  and 
Florence  Lillian  Johnston,  aged  twenty-nine.  Neither 
daughter  had  children  living  at  the  time  the  will  was  made. 
The  son  had  one  child,  a  boy,  aged  eight  at  the  time  of  the 
hearing.  The  testator,  at  the  time  of  this  marriage,  was 
in  the  employ  of  the  Pullman  Company  at  St.  Louis  at  a 
comparatively  small  salary.  The  family  moved  to  Chicago 
in  1884,  where  testator  rose  step  by  step  through  several 
positions,  including  those  of  general  superintendent  and 
second  vice-president,  until  at  his  death  he  was  first  vice- 
president  of  the  Pullman  Company.  The  first  Mrs.  Wickes 
was  four  years  older  than  testator  and  had  been  married 
twice  previous  to  her  marriage  with  him,  losing  both  her 
husbands  by  death.  The  testator's  second  wife  was  Clarissa 
A.  Wickes.  She  testified  that  they  first  met  on  a  train  in 
1893,  when  she  was  still  married  to  a  Mr.  Croff,  then  liv- 
ing in  Denver,  and  testator  was  still  married  to  his  first 
wife ;  that  at  the  second  meeting  Wickes  informed  her  that 
he  intended  to  file  a  bill  for  divorce  and  suggested  that  she 
do  likewise,  and  that  after  obtaining  the  divorces  they  should 
marry  each  other ;  that  he  dictated  a  letter  which  she  wrote 
to  her  husband,  stating  that  she  had  lost  her  affection  for 
him  and  would  not  come  back,  and  that  on  this  letter  and 
evidence  of  bad  temper  her  husband  secured  a  divorce  from 
her,  and  Wickes  having  also  secured  a  divorce  from  his 
wife,  she  and  testator  were  married  March  20,  1895.  Tes- 
tator's third  wife  was  Edna  Parker  Wickes.  They  first 
met,  according  to  her  testimony,  in  1900  (when  she  was  a 
Mrs.  Nelson)  at  a  dinner  party  of  four  at  a  Chicago  hotel. 
She  testified  that  the  same  evening  the  four  went  to  testa- 
tor's house,  his  wife  being  in  Europe  and  her  husband  not 
being  present;    that  she  afterwards  visited  testator  at  his 
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residence,  sometimes  alone,  usually  with  others;  that  he 
solicited  of  her  before  their  marriage  an  unnatural  sexual 
relation;  that  she  and  testator  each  secured  a  divorce  at 
testator's  suggestion  and  were  married  about  eleven  months 
after  their  first  meeting.  She  and  testator  were  divorced 
from  each  other  in  1904. 

R.  M.  Patterson,  one  of  appellants'  witnesses,  testified 
that  he  met  Wickes  casually  on  horseback  rides  along  the 
boulevards  and  through  the  parks  some  eight  or  ten  times 
during  two  years,  from  about  1902  to  1904;  that  on  these 
occasions,  as  they  rode  together,  Wickes  continually  made 
comments  on  the  size  or  appearance  of  many  of  the  ladies 
they  passed  and  suggested  that  they  "make  dates"  with 
them,  which  witness  refused  to  do;  that  from  testator's 
talk  concerning  women  and  his  manner  of  looking  at  them 
the  witness  considered  Wickes  insane. 

Frank  C.  Wickes,  a  nephew  of  testator,  testified  that  one 
night  when  he  and  his  uncle  were  staying  with  a  man  and 
wife  in  a  three-room  flat  in  St.  Louis  he  awoke  in  the  night 
and  found  testator  and  the  woman  in  bed  with  him;  that 
this  woman  visited  testator  at  the  sleeping  car  in  which  tes- 
tator sometimes  slept  in  St.  Louis.  These  occurrences  were 
said  to  have  happened  in  1878,  when  the  witness  was  about 
fifteen  years  of  age  and  some  twenty-six  years  before  the 
making  of  the  will. 

Some  testimony  was  offered  concerning  a  certain  Mrs. 
Sullivan,  who  it  was  claimed  called  at  testator's  house  once 
in  great  agitation,  because  she  claimed  testator's  affections 
towards  her  were  "cooling  off,"  and  was  pacified  by  tes- 
tator. It  was  also  testified  to  by  one  of  the  former  wives 
that  testator  stated  that  he  had  maintained  Mrs.  Sullivan 
in  an  apartment  house  in  New  York  about  a  year  before  and 
was  now  trying  to  get  rid  of  her. 

The  above  testimony,  with  some  innuendoes  scattered 
through  the  record,  indicates  the  substance  of  all  that  ap- 
pears in  the  evidence  concerning  testator's  relations  with 
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women  and  which  is  claimed  as  proof  that  he  was  afflicted 
with  satyriasis. 

It  is  also  urged  by  appellants  that  testator  was  of  un- 
sound mind  because  of  excessive  indulgence  in  intoxicating 
liquors.  Testator's  first  wife  testified  that  she  saw  him  drink 
many  times  in  public  places  when  they  were  together,  but 
did  not  seem  to  be  able  to  name  with  positiveness  anyone 
who  had  been  present  on  those  occasions.  She  stated,  how- 
ever, that  Mr.  Martyn  had  seen  him  intoxicated,  and  she 
believed  that  Mr.  Newell  and  Mr.  Lihou  had  also  seen  him 
in  that  condition.  Both  Newell  and  Martyn,  who  had 
known  testator  intimately  in  St.  Louis  and  elsewhere  from 
the  early  seventies  up  to  the  time  of  his  death,  testified  that 
they  had  never  seen  him  under  the  influence  of  liquor.  Li- 
hou, who  had  resided  with  the  Wickes  family  in  St.  Louis 
and  had  known  testator  in  Chicago  since,  stated  that  he  had 
never  seen  testator  under  the  influence  of  liquor,  either  at 
the  office  or  in  his  home  or  elsewhere.  Testator's  second 
wife  testified  that  during  the  year  before  she  married  him 
she  saw  him  intoxicated  many  times,  and  that  she  frequently 
drank  with  him  herself.  The  third  wife  stated  that  he  drank 
a  great  deal,  and  that  she  saw  him  drunk  four  times  during 
the  eleven  months  before  their  marriage,  three  of  these  times 
at  his  residence.  Neither  of  these  former  wives  was  per- 
mitted to  testify  as  to  what  took  place  during  the  time  they 
were  married  to  testator,  except  as  to  what  took  place  in 
public.  Mackrall,  a  former  coachman  of  testator  during 
1901  and  1902,  stated  that  his  employer  drank  a  lot;  that 
every  night  witness  used  to  place,  by  instruction,  in  the  suite 
occupied  by  testator  and  his  wife,  a  pail  containing  from 
four  to  six  bottles  of  beer,  a  bottle  of  whisky,  some  ice,  two 
or  three  bottles  of  mineral  water  and  a  bottle  of  buttermilk ; 
that  the  next  morning  it  would  sometimes  all  be  gone,  some- 
times a  little  gone,  usually  the  whisky  and  mineral  water 
gone  and  half  the  buttermilk.  He  also  testified  to  several 
instances  when  he  claimed  testator  was  intoxicated  when  he 


Digitized  by  VjOOQ IC 


64  WiCKES  V.  Walden.  [228  HI. 

returned  in  the  carriage  in  the  evening;  that  he  would  get 
kind  of  riled  and  crazy-like  when  he  had  been  drinking  but 
that  there  was  nothing  crazy-like  about  him  when  he  was 
sober.  Dr.  Monash  testified  that  in  the  fall  of  1903  testator 
had  alcoholic  gastritis  and  moderate  cirrhosis  of  the  liver. 
Frank  C.  Wickes  testified  that  in  St.  Louis,  years  before, 
he  had  seen  Wickes  intoxicated,  probably  on  an  average  of 
once  or  twice  a  week.  On  the  other  hand,  a  large  number 
of  witnesses  testified  as  to  testator's  strong  personality  and 
ability,  and  while  several  stated  that  he  occasionally  drank 
a  glass  or  two  of  liquor,  the  decided  preponderance  of  their 
testimony  is  that  he  was  not  a  hard  drinker,  and  even  those 
who  did  know  of  his  taking  an  occasional  glass  stated  very 
emphatically  that  he  had  great  ability,  quick  and  correct 
judgment  in  business  matters  and  strong  force  of  character, 
which  apparently  lasted  down  to  tlie  very  day  of  his  death. 
Dr.  Parsons,  his  physician  during  about  the  last  year  and 
a  half  of  his  life,  testified  that  he  attended  him  from  the 
time  the  change  was  made  from  Dr.  Monash,  as  elsewhere 
stated  herein,  up  to  testator's  death,  and  also  had  consid- 
erable social  intercourse  with  him;  that  testator  did  not 
drink  anything,  to  witness'  knowledge,  for  the  seventeen 
months  prior  to  his  death ;  that  he,  as  testator's  physician, 
did  not  allow  him  to  do  so;  that  the  testator's  judgment, 
perception  and  decisions  were  perfectly  sound,  and  that  he 
never  alluded  to  anything  lewd  or  lascivious ;  that  gastritis 
and  cirrhosis  of  the  liver  were  generally  caused  by  alcoholic 
liquors,  but  he  did  not  find  that  condition  in  testator.  Mr. 
Wickes  continued  his  daily  routine  as  vice-president  of  the 
Pullman  Company  up  to  the  time  of  his  death.  His  house- 
keeper stated  that  testator  usually  left  his  home  for  the  office 
between  eight  and  nine  in  the  morning ;  that  on  the  day  he 
died  he  delayed  a  short  time  at  the  request  of  Dr.  Parsons, 
who  wanted  him  to  see  a  new  saddle  horse,  and  while  wait- 
ing he  played  with  the  dog  in  the  dooryard.  In  about  three- 
quarters  of  an  hour  after  leaving  the  house  he  returned. 
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looking  very  pale,  and  laid  down  on  the  couch.  In  about 
thirty  minutes  he  was  dead.  The  testimony  is  that  he  died 
from  acute  indigestion. 

Two  physicians  were  called  as  expert  witnesses  by  appel- 
lants, and  they  testified,  in  answer  to  a  hypothetical  question 
containing  a  large  number  of  premises,  that  in  their  judg- 
ment, on  the  facts  stated  in  that  question,  testator  was  of 
unsound  mind.  One  of  them,  on  cross-examination,  ad- 
mitted that  the  facts  as  shown  in  this  record  as  to  his  busi- 
ness capacity  and  habits  were  inconsistent  with  testator's 
being  of  unsound  mind.  Dr.  Monash  was  called  by  appel- 
lants to  testify.  He  had  been  testator's  physician  during 
most  of  1903.  He  was  not  asked  as  to  testator's  mental 
condition.  The  physician  called  by  appellees  as  an  expert 
heard  all  the  evidence  introduced  by  appellants  tending  to 
show  unsoundness  of  mind,  and  he  testified  that  from  this 
evidence  he  believed  that  testator  was  of  sound  mind.  Both 
Dr.  Parsons  and  Dr.  Harsha,  who  had  treated  testator  in 
a  professional  capacity,  testified  that  they  believed  him  of 
sound  mind. 

Appellants  asked  some  nine  instructions,  the  refusal  of 
which  they  urge  as  error,  stating  in  their  brief  in  support 
of  this  contention:  "All  of  the  refused  instructions  above 
quoted  are,  and  each  of  them  is,  supported  by  decisions  of 
courts  of  the  highest  respectability ;  but  in  view  of  the  mani- 
fest reasonableness  and  justice  of  the  principles  of  law  enun- 
ciated in  these  instructions  we  do  not  here  cite  or  quote  from 
such  decisions,  as,  in  our  judgment,  to  do  so  would  imply 
a  reflection  upon  the  legal  learning  of  this  court."  How- 
ever flattering  this  method  of  suggesting  error  in  the  record 
may  be  to  our  self-esteem,  it  is  not  very  helpful  in  assisting 
the  court  to  reach  a  correct  conclusion  on  the  instructions 
in  question.  We  have  repeatedly  held  that  if  counsel  in 
their  brief  and  argument  do  not  point  out  wherein  an  in- 
struction is  erroneous,  or  make  a  statement  by  which  this 
court  can  know  upon  what  basis  or  for  what  reason  the 
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trial  court's  action  was  erroneous,  it  is  no  part  of  our  duty 
to  search  for  these  errors  or  enter  upon  an  independent 
investigation  of  the  court's  own  motion  in  order  to  find 
material  on  which  to  base  a  judgment  of  reversal.  (Jack- 
sonville  and  St.  Louis  Railway  Co.  v.  Wilhite,  209  111.  84; 
Duggan  V.  Ryan,  211  id.  133.)  Notwithstanding  this  failure 
to  point  out  why  these  instruction^should  have  been  given, 
we  will  briefly  review  the  questions  raised  by  them. 

The  first  of  the  refused  instructions  complained  of  re- 
fers to  "a  will  made  by  one  so  excited  by  present  intoxica- 
tion as  not  to  be  master  of  himself,"  etc.  There  is  not  the 
slightest  testimony. in  the  record  tending  to  show  that  de- 
ceased w^as  intoxicated  at  the  time  of  executing  the  will  or 
that  he  had  been  within  a  year  of  the  time  when  it  was  exe- 
cuted. The  next  instruction  states  "that  under  the  law 
habitual  drunkenness  in  an  alleged  testatpr  is  prima  facie 
evidence  that  he  was  incapable  of  making  a  valid  will,"  etc. 
We  do  not  think  there  is  any  evidence  in  the  record  that 
would  justify  the  giving  of  this  instruction.  The  next  in- 
struction refers  to  a  fixed  mental  disease,  resulting  from 
intemperate  habits.  Here,  again,  there  was  no  evidence  to 
support  the  instruction.  Two  other  instructions  referred 
to  unfounded  delusions  concerning  testator's  near  relatives. 
We  do  not  think  there  is  any  evidence  in  the  record  that  in 
the  slightest  manner  tends  to  show  that  he  had  any  such 
unfounded  delusions.  We  shall  discuss  in  another  part  of 
the  opinion  his  relations  with  his  children.  Several  of  the 
instructions,  including  the  last  one  of  these  nine  now  under 
discussion,  referred  to  inequality  of  distribution  of  his  prop- 
erty as  an  evidence  that  testator  was  not  of  sound  mind  and 
memory,  the  last  one  referring  especially  to  the  fact  that  the 
testator  made  no  mention  of  his  grandson  in  his  will.  Many 
of  these  instructions,  including  this  last  named,  were  objec- 
tionable because  they  improperly  singled  out  particular  facts. 
The  viciousness  of  this  practice  has  been  repeatedly  com- 
mented on  by  this  court.     {McCartney  v.  McMullen,  38  111. 
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237;  Callaghan  v.  Myers,  89  id.  566;  Weston  v.  Teufel, 
213  id.  291.)  Some  of  these  instructions  are  also  objec- 
tionable on  the  ground  that  they  are  argumentative.  From 
our  own  independent  examination  of  each  of  the  instruc- 
tions the  refusal  of  which  is  assigned  as  error,  we  do  not 
think  such  refusal  was  erroneous. 

It  is  further  urged  by  appellants  that  the  court  erred  in 
instructing  the  jury  that  they  should  not  consider  the  ques- 
tion of  the  improper  restraint  and  undue  influence  as  to  the 
execution  of  the  will.  The  improper  restraint  and  undue 
influence  are  charged  against  testator's  nephew,  Hugh  P. 
Walden,  one  of  the  appellees  herein  and  an  executor  and 
beneficiary  under  the  will.  Walden  was  taken  into  testa- 
tor's family  about  1884,  when  testator  moved  from  St.  Louis 
to  Chicago,  and  had  for  some  time  prior  to  Wickes'  death 
been  his  private  secretary.  The  grounds  upon  which  undue 
influence  is  claimed  are  substantially  as  follows:  About  a 
month  after  the  will  was  executed,  O.  S.  Newell,  a  district 
superintendent  of  the  Pullman  Company  in  Texas,  who  had 
known  testator  since  1871,  visited  him  in  Chicago.  Dur- 
ing a  long  and  intimate  conversation  about  various  affairs, 
testator  told  Newell  some  of  the  details  of  the  will,  refer- 
ring to  the  provision  made  for  Walden.  Newell  testified 
that  Wickes  stated  that  he  had  tried  to  look  after  Walden, 
who  had  been  loyal  to  him  practically  all  of  his  life  and  who 
had  remained  with  him  when  he  might  have  gone  with  some 
other  company  to  a  better  position,  because  he  knew  that 
his  uncle  (Wickes)  could  not  well  get  along  without  him; 
that  he  (testator)  had  tried  to  pay  his  nephew  in  this  way. 
This  testimony  was  offered  on  behalf  of  the  defendants,  and 
not  to  show  undue  influence.  Newell  also  testified  that  he 
considered  that  testator  had  one  of  the  greatest  minds  of 
.  any  man  he  ever  met ;  that  he  was  quick  and  could  see 
both  sides,  and  was  always  correct  in  judgment. 

The  further  claim  is  made  as  to  undue  influence,  that  in 
1899, — ^some  five  years  before  the  will  was  made, — Newell 
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wrote  Walden  a  letter  containing  a  long  account  of  young 
Wickes'  doings  or  alleged  doings  in  Texas,  where  he 
(Wickes,  Jr.,)  was  occupying  a  minor  position  with  the 
Pullman  Company,  having  been  taken  there,  as  the  testi- 
mony shows,  by  Newell  in  order  to  relieve  his  father,  the 
testator,  of  the  trouble  that  Wickes,  Jr.,  was  giving  him. 
In  this  letter  Newell  stated :  "As  you  are  thoroughly  with 
and  entirely  in  the  confidence  of  your  uncle,  I  think  it  well 
for  you  to  know  just  how  Harry  has  been  doing,  and  I  leave 
it  entirely  to  your  discretion  as  to  what  you  should  say  to 
your  uncle  about  it."  A  letter  was  also  introduced  from 
Newell  to  Walden  in  which  the  former  expressed  a  desire 
to  retain  the  full  amount  of  territory  then  under  his  charge 
and  not  have  it  reduced.  In  response  to  questions,  on  cross- 
examination,  by  appellants,  Newell  stated  that  he  wrote  this 
last  letter  to  Walden  rather  that  to  Wickes  himself,  thinking 
perhaps  the  former  might  in  conversation  with  Mr.  Wickes 
suggest  something  of  the  kind.  As  to  the  reason  for  send- 
ing the  letter  about  Harry  Wickes'  doings  in  Texas  to  Wal- 
den, Newell  testified,  on  cross-examination:  "He  was  in 
his  uncle's  confidence,  and  he  knew  whether  it  would  be  best 
or  not"  to  report  the  complaints  to  Harry's  father.  It  ap- 
pears from  the  record  Walden  did  think  best  to  forward 
the  letter  to  Mr.  Wickes,  who  was  then  in  New  York  City. 
Appellants  urge  also  as  evidence  of  undue  influence,  that 
Dr.  Monash  testified  that  in  the  fall  of  1903  he  was  called 
as  a  physician  to  treat  testator,  and  told  him  that  he  should 
delegate  as  much  as  possible  his  every-day  work  witli  the 
Pullman  Company  to  otliers  for  a  time,  whereupon  Mr. 
Wickes  replied  that  he  was  well  seconded  by  his  private 
secretary,  Walden,  who  could  look  after  things  in  his  ab- 
sence. Dr.  Monash  further  testified  that  some  time  there- 
after Mr.  Wickes  told  him  that  Mr.  Walden  was  anxious, 
to  have  his  physician.  Dr.  Parsons,  called  into  conference, 
which  was  done;  that  for  several  days  he  (Dr.  Monash) 
continued  his  care  of  testator,  following  Dr.  Parsons'  sug- 
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gestions,  and  that  then  Mr.  Wickes  told  him,  very  pleas- 
antly, that  Mr.  Walden  was  very  anxious, — in  fact,  in- 
sisted,— ^that  Dr.  Parsons  should  have  sole  treatment  of  the 
case,  whereupon  he  discontinued  his  attendance.  Mrs. 
Tweedie,  testator's  housdceeper  at  the  time  of  his  death  and 
for  some  time  previous,  ^testified  that  testator  said  to  her, 
about  the  time  he  changed  doctors,  that  he  was  not  satisfied 
with  the  treatment  of  his  case  by  Dr.  Monash  and  asked  her 
to  recommend  another  physician.  She  did  not  do  this,  but 
shortly  thereafter  Dr.  Parsons  was  called  into  conference 
and  testator  commenced  taking  his  medicine;  that  testator 
stated  to  her:  "I  am  taking  Dr.  Parsons'  medicine,  and 
about  all  Dr.  Monash  could  do,  anyway,  is  to  take  my  pulse 
and  look  over  the  nurse's  chart,  and  I  don't  see  why  I  should 
retain  him  for  that  purpose."  Mart3m's  testimony  strongly 
tends  to  uphold  'Mrs.  Tweedie  as  to  the  change  of  doctors, 
and  Dr.  Parsons'  testimony,  while  not  going  into  the  rea- 
sons for  the  change,  is  entirely  consistent  with  Mrs.  Tweed- 
ie's  as  to  why  it  was  made. 

These  matters,  outside  of  the  contents  of  the  will  itself, 
constituted  substantially  all  the  evidence  in  the  record  that 
is  claimed  to  show  undue  influence.  It  is  true  that  Walden 
is  one  of  the  chief  beneficiaries  in  the  will,  but  it  is  plain 
from  testator's  conversation  with  Newell  as  to  the  provisions 
of  the  will  affecting  Walden,  as  well  as  from  other  evidence 
in  the  case,  that  the  testator  believed  he  had  reason  to  re- 
member the  loyalty  and  faithful  service  of  his  nephew,  who 
had  been  practically  a  member  of  his  family  and  most 
closely  associated  with  him  in  work  for  twenty  years.  The 
great  weight  of  the  evidence  shows  that  the  son,  Thomas 
H.  Wickes,  Jr.,  had  again  and  again  failed  to  take  advantage 
of  opportunities  given  him  by  his  father;  that  testator  had 
tried  to  educate  him  by  sending  him  to  school,  but  the  boy 
was  not  inclined  to  obtain  an  education,  and  that  the  father 
had  set  him  up  in  business  more  than  once  and  the  son  had 
failed ;  that  through  his  influence  the  son  had  obtained  vari- 
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ous  positions  bat  had  apparently  succeeded  in  none  of  them. 
There  were  many  letters  introduced  in  evidence  showing 
conclusively  that  up  to  the  time  the  son  turned  against  his 
father,  charging  him  in  open  court  with  fraud  and  dishon- 
esty and  announcing  that  he  was  ready  to  testify  against 
him  in  divorce  proceedings,  the  testator  had  taken  the  deep- 
est- and  most  fatherly  interest  in  advising  and  assisting  his 
son  in  every  way,  and  even  after  the  young  man  had  turned 
against  his  father  the  testimony  shows  that  the  latter  still 
assisted  his  son  financially.  The  record, also  discloses  that 
testator  had  treated  his  daughters  with  great  kindness  and 
that  he  had  been  anxious  for  them  to  succeed,  and  tried  to 
keep  them  in  school,  but  without  success;  that  they  had 
gone  onto  the  stage  over  his  objection,  but  after  they  had 
decided  to  do  that  he  was  anxious  for  them  to  succeed 
there.  The  provisions  of  the  will  show  that  he  was  trying 
to  look  after  and  care  for  them.  He  had  told  some  of  his 
friends,  in  talking  about  the  provisions  of  the  will  after  it 
was  drawn,  that  it  was  a  hard  thing  for  a  woman  to  go 
out  and  battle  in  the  world,  and  he  wanted  to  see-  that  his 
daughters  were  properly  cared  for  and  in  such  a  way  that 
they  could  not  "run  through  with  it,"  but  that  his  st>n,  who 
had  treated  him  very  badly,  did  not  deserve  or  need  the 
same  consideration;  that  he  was  going  to  leave  enough  to 
him  so  he  would  not  have  to  go  to  the  poor-house.  All 
of  these  facts  must  be  taken  into  consideration  in  consider- 
ing the  claim  of  appellants  that  the  provisions  of  the  will 
were  of  such  a  nature  as  to  indicate  undue  influence  on  the 
part  of  the  nephew,  Walden.  The  evidence  in  this  record 
as  to  the  relations  of  testator  with  his  children,  and  as  to 
the  long,  conscientious  and  faithful  service  of  the  nephew, 
justifies  the  provisions  of  the  will  as  to  all  these  parties. 
There  is  nothing,  in  our  judgment,  that  indicates  in  the 
slightest  degree  any  undue  influence  was  exercised  by  the 
nephew,  Walden,  or  anyone  in  his  behalf.  If  Ne well's  let- 
ter, as  it  is  claimed,  indicated  that  he  thought  Walden  had 
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influence  over  the  testator,  it  would  be,  at  the  most,  merely 
a  matter  of  opinion.    It  was  the  most  natural  thing  in  the 
world  for  Newell  to  write  this  letter  to  the  confidential  as- 
sistant, who  he  thought  would  have  the  ear  of  the  testator 
and  could  aid  him  in  retaining  his  full  amount  of  territory. 
Then,  too,  all  the  things  that  are  claimed  to  show  undue 
influence  took  place  long  before  the  making  of  the  will.    The 
letters  of  Newell  were  written  in  1899;  the  change  of  doc- 
tors, alleged  to  be  brought  about  by  the  nephew,  took  place 
over  three  months  before  the  will  was  executed.    We  have 
held  that  undue  influence,  to  avoid  a  will,  must  be  directly 
connected  with  the  execution  of  the  instrument  and  oper- 
ating when  it  is  made.    (Guild  v.  Hull,  127  111.  523 ;  Francis 
v.  Wilkinson,  147  id.  370.)    We  have  also  held  on  this  ques- 
tion that  it  was  properly  taken  from  the  consideration  of 
the  jury  when  there  was  no  evidence  in  the  record  which, 
with  all  the  reasonable  inferences  and  intendments  fairly  to 
be  drawn  therefrom,  tended  to  prove  that  the  testator  was 
at  the  time  of  the  execution  of  the  will  unduly  influenced 
to  execute  that  will.    (  Woodman  v.  Illinois  Trust  and  Sav- 
ings Bank,  211  111.  578.)     There  is  not  a  syllable  of  evi- 
dence everf  tending  to  show  that  Walden,  or  any  party  to 
this  cause,  or  anyone  else,  unduly  influenced  or  attempted 
to  unduly  influence  the  making  of  the  will,  or  said  or  did 
anything  whatever  at  the  time  of  its  execution  in  any  way 
calculated  to  influence  the  testator  to  make  any  of  the  de- 
vises or  bequests  therein  mentioned  or  to  neglect  to  make 
other  provisions.    As  we  held  in  Woodman  v.  Illinois  Trust 
and  Savings  Bank,  supra,  under  such  a  state  of  facts  the 
question  of  undue  influence  was  properly  taken  from  the 
jury  by  the  court,  and  the  court  properly  gave  the  instruc- 
tion complained  of  by  appellants.    This  being  so,  all  other 
instructions  urged  as  error  by  appellants  which  refer  in  any 
way  to  the  question  of  undue  influence  were  rightly  refused. 
Appellants  further  claim  that  the  trial  court  erred  in  giv- 
ing to  the  jury  instruction  14,  which  reads : 
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"The  law  presumes,  and  it  is  your  duty  to  prpsume,  that 
every  man  who  has  arrived  at  years  of  discretion  is  of  sound 
mind  and  memory  and  capable  of  transacting  ordinary  busi- 
ness and  capable  of  disposing  of  his  property,  by  will  or 
otherwise,  until  the  contrary  is  shown ;  and  it  is  your  duty 
to  hold  that  Thomas  H.  Wickes,  at  the  time  he  executed  the 
paper  offered  in  evidence,  was  of  sound  mind  and  memory, 
and  to  so  hold  until  you  believe,  from  a  preponderance  or 
greater  weight  of  all  the  evidence,  that  he  was  otherwise." 

The  prima  facie  case  was  made  out  for  appellees  by  in- 
troducing the  certified  copy  of  the  testimony  given  in  the 
probate  court  when  the  will  was  admitted  to  probate.  There 
is  no  claim  that  such  testimony  was  not  full  and  complete. 
This  being  so,  under  the  authority  of  Craig  v.  Southard,  162 
111.  209,  there  was  no  error  in  giving  this  instruction.  Ap- 
pellants admit  that  in  this  last  case  an  instruction  was  given 
which  was  largely  the  same  in  wording  as  this  instruction  14, 
but  insist  that  the  words  "in  the  first  instance,"  found  in  the 
instruction  given  in  Craig  v.  Southard,  supra,  (p.  213,)  ma- 
terially change  the  meaning  of  the  instruction.  We  think 
the  difference  in  the  two  instructions  is  not  material.  This 
court  has  upheld  the  rule  of  law  laid  down  in  tliis  instruc- 
tion in  the  following  cases :  Wilbur  v.  Wilbur,  129  111.  392 ; 
Bgbers  V.  Egbers,  177  id.  82;  Baker  v.  Baker,  202  id.  595; 
see,  also,  Leonard  v.  Burtle,  226  id.  422. 

It  is  earnestly  insisted  that  the  trial  court  improperly 
excluded  the  testimony  of  the  divorced  wives  of  the  testator 
as  to  occurrences  and  conversations  during  coverture.  This 
court  has  held  that  on  grounds  of  public  policy,  and  wholly 
independent  of  statute,  neither  tlie  husband  nor  wife  at  the 
common  law  could  testify  to  communications  and  conver- 
sations occurring  between  them  during  coverture,  and  that 
this  inability  continues  even  after  the  marriage  relation  is 
severed,  either  by  divorce  or  death.  {Goelz  v.  Gaels,  157  111. 
33.)  To  the  same  effect  are  Reeves  v.  Herr,  59  111.  81, 
Geer  v.  Goudy,  174  id.  514,  and  Sloan  v.  Sloan,  184  id.  579. 
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In  this  connection  the  appellants  also  complain  that  the 
court  refused  to  allow  appellants  to  testify  in  refutation  of 
charges  as  to  certain  acts  which  witnesses  for  appellees  had 
testified  were  stated  to  them  by  testator  in  the  absence  of 
appellants.  These  appellants  were  incompetent,  under  the 
statute,  to  so  testify,  and  the  court  properly  ruled  that  they 
could  not  testify.  (Kurd's  Stat.  chap.  51,  sec.  2,  p.  1034; 
Brace  v.  Black,  125  111.  33;  Waugh  v.  Moan,  200  id.  298.) 
The  wife  of  appellant  Thomas  H.  Wickes,  Jr.,  was  also  in- 
competent under  the  same  statute.  Treleavcn  v.  Dixon,  119 
111.  548;  Bevelot  v.  Lestrade,  153  id.  625. 

The  trial  court  allowed  solicitor's  fees  for  the  executors 
in  the  trial  of  this  case,  and  this  is  alleged  as  error.  A  care- 
ful examination  of  the  points  urged  by  appellants  in  their 
motion  for  a  new  trial,  as  well  as  those  stated  in  their  assign- 
ment of  errors,  shows  that  this  question  was  not  raised  on 
the  motion  for  new  trial  or  by  assignment  of  error.  Even 
though  the  trial  court  ruled  improperly  on  this  question  ap- 
pellants are  not  in  a  position  to  take  advantage  of  that  rul- 
ing. {Lasher  v.  Colt  on,  225  111.  234,  and  cases  there  cited.) 
The  same  remarks  apply  as  to  the  witness  fees  allowed 
Dr.  Sanger  Bi<>wn,  Newell  and  Martyn. 

Whatever  weaknesses  the  testator  had,  as  shown  by  this 
record,  in  reference  to  his  attentions  to  women,  his  hasty 
marriages  and  equally  hasty  divorces,  this  one  fact  is  writ- 
ten very  plainly  upon  every  page  of  the  record :  that  he  was 
regarded  by  his  business  associates,  and  by  many  of  those 
with  whom  he  came  in  contact  socially,  as  a  man  of  un- 
usually positive  character,  with  strong  convictions  and  re- 
markable exe<;utive  ability,  although  amenable  to  reason 
when  convinced  that  he  was  mistaken.  His  progress,  un- 
aided by  anything  but  his  own  exertions,  from  a  minor  po- 
sition to  the  vice-presidency  and  general  managing  officer 
of  a  great  corporation  indicates  this.  During  the  last  years 
of  his  life  he  had  Charge  of  the  operating  and  manufactur- 
ing departments  of  that  company.    This  included  the  opera- 
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tion  of  several  thousand  cars  and  the  direction  of  from  eight 
to  ten  thousand  employees  engaged  in  car  building.  Dr.  Par- 
sons, his  physician;  Woods,  an  agent  for  a  railway  spring 
company;  Dunbar,  manager  of  the  Pullman  car  works; 
Ristine,  a  railway  expert;  Hampton,  upholstering  foreman 
of  the  Pullman  Company ;  Mansure,  a  manufacturer ;  New- 
ell, some  of  whose  testimony  has  been  mentioned;  Good- 
now,  general  manager  of  a  railroad ;  Bird,  assistant  auditor 
of  the  Pullman  Company ;  Brightaupt,  foreman  painter  for 
that  company;  Lihou,  an  employee  of  the  company;  Sol- 
litt,  a  contractor;  Ripley,  president  of  a  railroad;  Harris, 
another  railroad  president;  Field,  president  of  an  ice  com- 
pany; Smith,  a  publisher;  Charlton,  a  general  passenger 
agent;  Father  Tinan,  a  clergyman;  .Brown,  treasurer  of 
the  Pullman  Company;  Martyn,  a  division  superintendent 
of  that  company ;  Dr.  Harsha,  testator's  former  physician ; 
Ettinger,  a  retired  manufacturer;  Sweet,  secretary  to  the 
president  of  the  Pullman  Company, — all  testified  that  they 
believed  testator  was  of  sound  mind  and  memory.  His  re- 
lations with  women  may  not  have  been  in  accordance  with 
the  well  recognized  standards  of  society,  and  if  that  were 
the  sole  issue  in  these  proceedings  we  would  be  compelled 
to  hold  that  the  evidence  in  this  record  tended  to  show  that 
they  were  not  in  accordance  with  good  morals.  But  that 
is  not  the  issue.  We  think  the  great  preponderance  of  evi- 
dence upholds  the  finding  of  the  jury  that  testator  was  of 
sound  mind  and  memory  when  he  executed  this  will. 

The  bill  of  exceptions  was  amended  by  the  lower  court 
after  the  cause  was  brought  to  this  court.  After  a  some- 
what careful  examination  of  the  question  we  think  the  trial 
court  ruled  correctly  on  this  question.  In  view  of  our  con- 
clusions as  set  forth  in  the  foregoing  opinion  on  the  other 
branches  of  the  case  we  deem  it  unnecessary  to  discuss  at 
length  the  law  covering  this  amendment. 

Finding  no  reversible  error  in  the  record  the  decree  of 
the  circuit  court  will  be  affirmed.  ^^^^^^  aflirmed. 
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Th^  South  Shore  Country  Club 

V, 

The  People  of  the  State  of  Illinois. 
Opinion  Hied  June  ip,  1907, 

1.  Dram-shops — right  to  sell  intoxicating  liquors  at  retail  not 
a  common  right.  The  right  to  engage  in  the  business  of  selling  in- 
toxicating liquors  at  retail  is  not  now  a  common  right,  and  it  can 
be  exercised  only  in  the  manner  and  upon  the  terms  which  the 
statute  prescribes.  , 

2.  Same — court  cannot  disregard  the  legislative  definition  of  a 
"dram-shop."  The  statute  defines  a  dram-shop  to  be  a  place  where 
spirituous  or  vinous  or  malt  liquors  are  retailed  by  less  quantity 
than  one  gallon,  and  the  fact  that  the  popular  acceptation  of  the 
term  "dram-shop"  is  restricted  to  a  place  where  liquors  are  sold  at 
a  JJublic  bar  to  the  public  generally,  does  not  authorize  the  courts 
to  give  such  restricted  meaning  to  the  term,  in  view  of  its  legisla- 
tive definition. 

3.  Same — a  profit  is  not  essential  to  a  sale.  A  profit  upon  in- 
toxicating liquors  dispensed  by  a  social  club  to  members  paying 
therefor  is  not  essential  to  constitute  the  transaction  a  sale,  nor  is 
it  material  that  the  dispensing- of  such  liquors  is  merely  incidental 
to  the  main  purpose  of  the  club,  nor  that  only  members  of  the  club 
and  accompanying  friends  are  admitted. 

4.  Same — stockholders  of  corporation  are  not  tenants  in  com- 
mon of  property.  Stockholders  of  an  incorporated  social  club  are 
not  tenants  in  common  of  the  club  property,  including  the  stock  of 
intoxicating  liquors;  and  the  distribution  of  such  liquors  to  mem- 
bers paying  a  fixed  price  therefor  cannot  be  regarded  as  a  mere 
equitable  distribution  of  the  common  property  among  its  owners. 

5.  Same — a  social  club,  though  not  incorporated,  is  not  a  part- 
ngrship.  An  association  organized  merely  lor  social,  literary,  sci- 
entific or  political  purposes,  although  not  incorporated,  is  not  a 
partnership,  and  the  members  have  no  individual  rights  in  the  club 
property  and  own  no  proportionate  share  thereof,  but  have  only  the 
right  to  its  joint  use  so  long  as  they  remain  members. 

6.  Same — transfer  of  specific  part  of  common  property  for  stipu- 
lated price  is  a  sale.  Even  though  property  is  owned  by  persons  as 
tenants  in  common,  if  a  specific  portion  of  the  property  is  trans- 
ferred to  one  or  more  of  such  persons  for  a  stipulated  price  the 
transaction  is  a  sale. 

7.  Same — social  club  dispensing  liquors  to  members  is  within 
meaning  of  Dram-shop  act.     A  social  club,  incorporated  or  unin- 
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• 
corporated,  which  dispenses  intoxicating  liquor  to  members,  who 
pay  a  fixed  price  therefor,  even  though  no  profit  is  made,  is  within 
the  meaning  of  the  Dram-shop  act,  notwithstanding  the  club  is  or- 
ganized in  good  faith  for  social  purposes,  and  not  as  a  mere  device 
to  evade  the  statute  requiring  a  dram-shop  license  to  be  obtained. 
{People  V.  Law  and  Order  Club,  203  111.  127,  adhered  to.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  George  A.  Dupuy,  Judge,  presiding. 

George  P.  Merrick,  (Silas  H.  Strawn,  and  Mason 
B.  Starring,  of  counsel,)  for  appellant: 

The  Dram-shop  act  is  a  penal  statute  and  should  be 
strictly  construed.  Albrecht  v.  People,  78  111.  gio;  Crtise  v. 
Aden,  127  id.  231;  Schulte  v.  Schlceper,  210  id.  357. 

The  provisions  of  the  Dram-shop  act  are  aimed  at  dram- 
shops and  those  engaged  in  the  liquor  traffic  or  business. 
Cruse  V.  Aden,  127  111.  231 ;  People  v.  Cregier,  138  id.  401 ; 
Strauss  v.  Galesburg,  203  id.  234;  Hogg  v.  People,  15  111. 
App.  288. 

In  the  construction  of  a  statute  courts  are  not  confined 
to  the  literal  meaning  of  the  words  of  the  statute,  but  the 
intention  may  be  collected  from  the  necessity  or  object  of 
the  act,  and  the  words  may  be  enlarged  or  restricted  accord- 
ing to  its  true  intent.  Castn^r  v.  Walrod,  83  111.  171 ;  Cruse 
V.  Aden,  127  id.  232;  People  v.  Chicago,  152  id.  546;  Tu- 
dor V.  Railroad  Co,  154  id.  129;  Railroad  Co.  v.  People, 
154  id.  558;  People  V.  Hinrichsen,  161  id.  223;  People  v. 
Harrison,  191  id.  257. 

A  statute  may  be  construed  contrary  to  its  literal  mean- 
ing when  a  literal  construction  would  result  in  an  absurdity 
or  inconsistency,  and  the  words  are  susceptible  of  another 
construction  which  will  carry  out  the  manifest  intention. 
Sutherland  on  Stat.  Const,  sec.  324;  People  v.  Hoffman, 
97  111.  234;  Hogan  V.  Akin,  181  id.  448. 

The  furnishing  of  intoxicating  liquors  without  profit  by 
a  club  organized  and  existing  in  good  faith,  with  a  limited 
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and  selected  membership,  and  which  furnishing  is  merely 
incidental  to  the  main  purpose  of  the  club,  does  not  consti- 
tute a  sale,  within  the  meaning  of  the  statute  prohibiting 
sales  without  a  license.  23  Cyc.  205 ;  17  Am.  &  Eng.  Ency. 
of  Law,  (2d  ed.)  361;  Freund  on  Police  Power,  sec.  456; 
Black  on  Intoxicating  Liquors,  sec.  142;  Klein  v.  Livings- 
ton Club,  177  Pa.  St.  224;  State  v.  St.  Louis  Club,  125  Mo. 
308;  People  V.  Adelphi  Club,  149  N.  Y.  5;  Commonwealth 
V.  Potnphret,  137  Mass.  564;  Tennessee  Club  v.  Dwyer,  79 
Tenn.  452;  Commonwealth  \.  Smith,  102  Mass.  144;  Pied- 
ntont  Club  v.  Commonwealth,  87  Va.  540 ;  Columbia  Club 
V.  McM aster,  35  S.  C.  i ;  State  v.  Austin  Club,  89  Tex.  20; 
Borden  v.  Montana  Club,  10  Mont.  330;  Commonwealth  v. 
Ezving,  145  Mass.  119;  Graff  v.  Evans,  L.  R.  8  Q.  B.  373. 

John  J.  Heai.y,  State's  Attorney,  (Howard  S.  Tay- 
lor, and  Church,  McMurdy  &  Sherman,  of  counsel,) 
for  appellee: 

The  furnishing  and  dispensing  of  liquor  by  a  club  to  its 
members  in  the  manner  admitted  in  this  case  constitute  a 
sale,  within  the  meaning  of  the  statute.  People  v.  Law  and 
Order  Club,  203  111.  127;  Wright  v.  People,  loi  id.  126; 
State  V.  Social  Club,  73  Md.  98 ;  State  v.  Boston  Club,  45 
La.  Ann.  585 ;  Newark  v.  Essex  Club,  53  N.  J.  L.  99 ;  Mar- 
mont  V.  State,  48  Ind.  21;  Martin  v.  State,  59  Ala.  34; 
State  V.  Lockyear,  95  N.  C.  633 ;  State  v.  Neis,  108  id.  787 ; 
Kentucky  Club  v.  Louisville,  92  Ky.  309;  State  v.  Shumate, 
44  W.  Va.  490;  People  v.  Soule,  74  Mich.  250;  Wittig  v. 
United  States,  2  Lowell,  44. 

Shareholders  or  stockholders  in  a  corporation  are  not 
tenants  in  common  nor  co-owners  of  the  property  of  the 
corporation  in  any  sense,  but  the  title  is  in  the  corporate 
body.  10  Cyc.  373,  and  cases  cited;  Smith  on  Personal 
Property,  sec.  30;  Cook  on  Stockholders,  sees.  6,  11,  12, 
709;  Gibbons  v.  Mahon,  136  U.  S.  549;  Humphreys  v. 
McKissock,  140  U.  S.  304. 
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There  is  no  common  law  right  in  Illinois  to  sell  liquor 
at  retail.  The  business  can  only  be  carried  on  under  the 
terms  and  conditions  prescribed  by  law.  This  includes  the 
requirement  of  a  license.  All  unlicensed  sales  are  unlawful. 
People  V.  Cretger,  138  111.  401. 

The  fact  that  appellant  does  not  sell  intoxicating  liquors 
to  the  public  generally,  but  only  to  members  of  the  club, 
does  not  take  appellant  out  of  the  operation  of  the  statute. 
Rickert  v.  People ^  79  111.  85;  People  v.  Law  and  Order 
Club,  203  id.  127;  Wright  v.  People,  loi  id.  126;  Noecker 
V.  People,  91  id.  494;  Hewitt  v.  People,  186  id.  340. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

By  leave  of  court  the  State's  attorney  of  Cook  county 
filed  in  the  superior  court  of  said  county  an  information  in 
the  name  of  the  People,  against  appellant,  a  corporation  not 
for  pecuniary  profit,  organized  under  the  general  incorpora- 
tion laws  of  this  State  for  pleasure,  social  recreation  and  the 
promotion  of  outdoor  sports,  to  require  it  to  show  by  what 
warrant  it  sells  intoxicating  liquors  without  a  license,  and 
praying  that  its  charter  should  be  forfeited  and  it  be  ousted 
of  its  corporate  franchise,  or  that  such  other  penalty  be  im- 
posed as  the  court  might  deem  just.  To  the  information 
appellant  filed  a  plea  showing  the  nature  of  the  corporation 
and  its  objects,  and  the  circumstances  and  conditions  under 
which  it  keeps  a  stock  of  intoxicating  liquors  in  its  club 
house  and  furnishes  the  same  to  its  members.  A  general 
demurrer  to  the  plea  was  sustained,  and  appellant  having 
elected  to  stand  by  the  plea,  the  court  adjudged  it  to  be 
guilty,  as  charged  in  the  information,  of  a 'misuse  of  its 
corporate  powers  by  selling  intoxicating  liquors  without  a 
license  and  imposed  a  fine  of  $500,  together  with  the  costs. 
From  that  judgment  an  appeal  was  taken  to  this  court. 

The  facts  stated  in  the  plea,  which  the  court  adjudged 
insufficient  as  a  defense  to  the  charge  of  tlie  information, 
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are  as  follows :    Appellant  is  a  corporation  not  for  pecuniary 
profit,  ajid  its  objects,  as  stated  in  its  charter,  are  pleasure, 
social  recreation  and  the  promotion  of  outdoor  sports.    The 
number  bf  resident  members  is  limited  to  two  thousand  and 
non-resident  members  to  two  hundred  and  fifty.     An  ap- 
plicant for  membership  must  be  recommended,  in  writing, 
by  at  least  two  resident  members,  and  applications  are  re- 
ferred to  and  acted  upon  by  a  board  of  governors.     The 
vote  upon  admission  is  by  secret  ballot,  two  negative  votes 
excluding,  and  the  entrance  fee  is  $200  and  annual  dues 
$5^»  payable  semi-annually.    Membership  is  terminated  by 
resignation,  failure  to  pay  dues  or  conduct  at  variance  with 
the  purpose  of  the  corporation  or  the  house  rules.     Each 
member  is  given  a  certificate  evidencing  his  respective  share 
in  the  club  and  his  right  to  its  privileges.    Appellant  owns 
a  club  house  and  property  in  Chicago  in  that. portion  of  the 
city  which  was  formerly  the  village  of  Hyde  Park,  where- 
in no  license  can  be  issued  to  any  one  to  keep  a  dram-shop, 
and  the  club  property  represents  an  expenditure  of  $250,000. 
In  addition  to  the  club  house,  appellant  has  tennis  courts, 
polo  fields,  golf  courses,  stables  and  other  buildings,  and 
the  club  house  is  an  elaborate  one,  including  a  library,  read- 
ing rooms,  card  and  billiard  rooms,  a  dining  room,  restau- 
rant, and  other  facilities.    It  maintains  a  riding  school,  with 
horses  and  equipment,  and  employs  a  riding  master  and 
teachers.    It  holds  regular  receptions,  lectures,  musical  and 
literary  entertainments,  and  the  library  and  reading  room 
is  well  stocked,  and  it  serves  lunches  and  dinners.    The  pur- 
pose of  the  club  is  the  physical  and  mental  improvement  of 
its  members,  and  to  that  end  physical  and  athletic  exercises 
are  provided  for  the  improvement  of  the  bodily  and  mental 
health  of  the  members  and  their  families.    All  the  members 
share  equally  in  the  use  of  the  house,  grounds,  library,  lit- 
erature and  entertainments,  but  members  are  charged  and 
pay  for  meals  and  liquors,  and  for  the  services  of  caddies, 
boatmen  and  teachers,  and  for  horses,  golf  supplies  and 
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special  services.  There  are  about  fifty  servants,  including 
cooks,  stewards,  porters,  waiters,  hostlers  and  other  help, 
and  the  membership  includes  many  of  the  best  known  and 
most  reputable  men  in  the  social  and  professional  world  in 
the  city  of  Chicago.  Appellant  keeps  a  stock  of  intoxicating 
liquors  in  its  club  house,  which  it  furnishes  only  to  its  mem- 
bers and  their  guests  accompanying  them,  upon  a  member's 
written  order  therefor.  It  maintains  a  steward's  room,  used 
exclusively  by  the  club  steward  for  preparing  and  dispensing 
liquors.  The  member  ordering  liquor  is  charged  with  it, 
and  the  charges  are  paid  upon  bills  rendered  semi-monthly. 
The  charge  is  no  more  than  the  amount  paid  by  the  appel- 
lant for  the  liquor  and  the  service,  but  the  charge  is  greater 
than  the  charge  for  similar  supplies  in  places  patronized  by 
the  public.  The  club  has  obtained  a  United  States  retail 
liquor  dealer's  license,  but  the  plea  avers  that  it  was  done 
unadvisedly  and  was  not  necessary. 

The  right  to  engage  in  the  business  of  selling  intoxicat- 
ing liquors  by  retail  is  not  now  a  common  right,  and  it  can 
be  exercised  only  in  the  manner  and  upon  the  terms  which 
the  statute  prescribes.  (People  v.  Cregier^  138  111.  401-) 
The  statute  provides  for  licensing  such  sales  and  makes  a 
sale  without  a  license  a  criminal  ofifense.  It  provides  that 
whoever,  not  having  a  license  to  keep  a  dram-shop,  shall 
sell  any  intoxicating  liquor  in  any  less  quantity  than  one 
gallon,  or  in  any  quantity,  to  be  drank  upon  the  premises, 
shall  be  punished  by  fine  or  imprisonment  or  both;  and  if 
appellant  has  been  guilty  of  a  misuse  of  its  corporate  power 
by  making  sales  of  liquor  to  be  drank  upon  its  premises, 
the  judgment  of  the  superior  court  must  be  affirmed.  The 
only  question  to  be  determined  is  whether  the  furnishing 
and  delivery  of  'intoxicating  liquors  by  appellant  to  its  own 
members,  to  be  drank  upon  the  premises,  and  which  are 
paid  for  by  the  individual  members  to  whom  the  same  are 
furnished  and  delivered,  constitute  a  sale.  Counsel  for  ap- 
pellant admits  that  the  letter  of  the  statute  requires  any  and 
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every  one,  without  exception,  who  sells  intoxicating  liquors 
in  any  less  quantity  than  one  gallon,  or  in  any  quantity,  to 
be  drank  upon  the  premises,  to  take  out  a  license  to  do  so, 
and  he  fully  appreciates  that  the  definition  of  a  dram-shop 
adopted  by  the  legislature  is  broad  enough  to  include  any 
place  where  intoxicating  liquors  are  retailed  in  less  quan- 
tity than  one  gallon,  but  he  says  that  appellant  contests  the 
right  to  denfiand  a  license  because  it  refuses  to  have  its  club 
house  considered  a  dram-shop  or  to  be  regarded  as  a  dram- 
shop keeper.  The  argument  is,  that  the  court  should  not 
take  the  language  of  the  statute  literally,  and  that  the  gen- 
eral intent  and  spirit  of  the  act  do  not  require  that  it  should 
be  so  taken. 

A  dram-shop,  as  defined  by  the  statute,  is  a  place  where 
spirituous  or  vinous  or  malt  liquors  are  retailed  by  less 
quantity  than  one  gallon,  and  it  is  true  that  the  term  has 
in  popular  acceptation  a  more  restricted  meaning.  It  is  com- 
monly used  to  desigfnate  a  place  where  intoxicating  liquor 
is  sold  at  a  public  bar  frequented  by  the  public  without  re- 
striction, and  if  the  legislature  had  failed  to  define  what  was 
intended  by  the  term  "dram-shop,"  it 'would  be  reasonable 
to  presume  that  it  was  used  in  the  ordinary  and  popular 
sense;  but,  of  course,  the  legislature  had  a  right  to  define 
what  was  meant  by  the  term  as  used  in  the  act,  and  the 
courts  are  bouAd  by  the  definition.  The  argument  of  the 
appellant  is  the  same  as  that  of  the  druggist  Wright,  who 
felt  himself  aggrieved  that  his  drug-store  should  be  brought 
within  the  definition  of  a  dram-shop  by  the  sale,  in  good 
faith,  of  liquor  for  purely  medical  purposes.  His  chief  busi- 
ness was  the  sale  of  drugs  and  medicines,  and  he  did  not 
even  sell  intoxicating  liquors  as  a  beverage,  as  the  appellant 
does.  The  court  put  in  the  background  the  popular  idea 
of  the  dram-shop,  saying  that  undue  importance  was  given 
to  that  term,  and  enforced  the  law  according  to  its  literal 
meaning.  The  court  said:  "The  only  safe  course  is  to 
enforce  the  law  as  the  legislature  has  made  it,  and  not  de- 
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feat  its  execution  upon  some  hypothetical  theory  of  public 
policy  that  finds  no  place  or  recognition  in  the  act  itself." 
(Wright  V.  People,  loi  111.  126.)  Appellant's  club  house 
would  be  no  more  nor  less  a  dram-shop  with  the  license 
than  without  it,  and  if  the  facts  bring  it  within  the  defi- 
nition adopted  by  the  legislature  it  must  be  held  to  be  a 
dram-shop,  whether  the  definition  accords  with  the  popular 
understanding  or  not.  •  • 

The  precise  question  here  involved  was  decided  in  the 
case  of  People  v.  Law  and  Order  Club,  203  III  127,  where 
it  was  held  that  the  dispensing  of  intoxicating  liquors  by  a 
social  club  to  its  members,  without  profit,  constitutes  a  sale, 
and  that  the  fact  that  a  club  is  organized  in  good  faith  for 
social  purposes,  and  not  as  a  shift  or  device  to  evade  the 
provisions  of  the  Dram-shop  act,  is  immaterial.  We  should 
not  do  more  than  refer  to  that  decision  were  it  not  for  the 
earnest  argument  of  counsel  for  the  appellant  that  what  was 
there  said  on  the  subject  was  mere  obiter  dicta  as  well  as 
wrong  in  principle  and  upon  authority.  The  argument  that 
the  views  expressed  were  obiter  dicta  is  based  on  the  ground 
that  the  court  might  have  held  the  scheme  of  the  club  to  be 
a  mere  shift  and  device  to  evade  the  statute.  It  is  true  that 
the  facts  raised  an  inference  tliat  the  object  of  the  club  was 
to  furnish  a  place  and  opportunities  for  dispensing  intoxi- 
cating liquors,  and  a  statement  to  that  effect  was  made  in 
the  opinion,  following  the  decision  of  the  case  and  the  con- 
clusion of  the  court  that  the  fact  was  immaterial.  The  brief 
and  argument  for  the  defendant  in  error  in  that  case  were 
substantially  the  same  as  for  appellant  in  this  case.  The 
same  cases  were  cited  and  relied  upon,  with  the  exception 
of  some  recent  ones  referred  to  hereafter,  and  the  court  did 
not  turn  aside  from  the  issue  in  the  case  to  a  collateral  sub- 
ject in  deciding  that  the  transactions  of  the  club  constituted 
sales.  The  question  whether  or  not  a  bona  fide  sdtial  club 
can  dispense  liquors  to  its  members  without  profit  and  as 
incidental,  merely,  to  its  organization,  without  taking  out  a 
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dram-shop  license,  was  argued  and  presented  by  counsel  and 
submitted  for  decision,  and  there  was  no  element  of  a  merely 
incidental  or  collateral  opinion  in  what  the  court  said.  The 
leading  cases  upholding  the  doctrines  contended  for  by  the 
defendant  in  error,  to  the  effect  that  the  furnishing  of  liq- 
uors to  members  of  a  club  is  not  a  sale  but  a  mere  transfer 
of  the  special  property  of  the  other  members  to  one  of  them, 
or  an  equitable  and  convenient  mode  of  distributing  refresh- 
ments to  the  members,  or  a  delivery  to  the  member  of  his 
part  of  the  liquor  owned  by  the  club,  or  a  distribution 
among  the  members  of  a  club  of  property  that  belonged  to 
them,  or  a  division  among  the  members  of  a  common  stock 
of  liquors  according  to  a  previously  arranged  system,  were 
cited  and  considered.  We  spoke  in  that  case  with  delibera- 
tion and  within  the  issues  involved,  and  said  that  we  did 
not  concur  in  the  views  of  those  courts ;  that  much  ingenuity 
had  been  expended  in  attempting  to  show  that  the  distribut- 
ing or  furnishing  of  liquors  to  members  by  a  club  is  not 
a  sale,  and  that  specious  defenses  of  the  character  stated 
have  received  no  consideration  by  courts  except  in  prosecu- 
tions for  the  illegal  sale  of  liquor. 

Counsel,  however,  says  that  there  are  two  very  import- 
ant and  leading  decisions  made  since  that  case  was  consid- 
ered, to  which  our  attention  is  most  earnestly  invited.  We 
find  upon  examination  of  those  cases  that  they  follow,  with 
only  slight  variation,  the  course  of  argument  of  the  previous 
cases  holding  that  such  transactions  do  not  constitute  sales, 
and  cite  the  same  cases  referred  to  in  the  Law  and  Order 
case.  The  first  case  is  Klein  v.  Livingston  Club,  177  Pa. 
224.  In  that  case  the  club  was  of  the  same  high  character 
as  appellant  and  the  membership  was  limited  to  one  hundred 
residents  of  the  city  of  AUentown.  The  court  thought  there 
was  an  implication  that  the  dispensing  of  liquors  by  a  club 
was  not  a  sale,  for  the  reason  that  clubs  had  been  in  exist- 
ence and  liquors  had  been  furnished  in  the  same  manner 
for  many  years  before  the  prohibitive  act  was  passed,  but 
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it  was  conceded  that  the  general  words  of  the  law  made 
the  sale  of  liquors  without  a  license  illegal  anywhere,  and 
the  court  considered  the  question  whether  dispensing  liq- 
uors in  the  club  constituted  a  sale  as  a  judicial  and  not  a 
legislative  question.  Sb  considered,  the  court  concluded 
that  there  was  no  sale,  partly  because  the  club  received  no 
profit  on  the  liquor  consumed  by  the  members,  so  that  one 
usual  incident  of  a  sale  was  not  present,  but  principally  on 
the  ground  that  the  dispensing  of  liquors  and  payment  for 
them  by  the  members  were  merely  an  equitable  distribution 
of  the  common  property.  The  court  said  that  the  members 
were  all  owners,  in  equal  shares,  of  the  liquor  when  pur- 
chased; that  it  would  be  inequitable  to  require  members 
who  do  not  drink  liquor  to  pay  for  liquor  drank  by  others ; 
that  a  proper  and  equitable  way  to  distribute  the  advantages, 
comforts  and  luxuries  of  the  club  among  the  members  was 
to  require  the  member  who  drank  the  liquor  to  pay  for  what 
he  drank  and  those  who  did  not  touch  the  liquor  to  pay 
nothing.  The  other  case  which  we  are  asked  to  specially 
consider  is  State  v.  St,  Louis  Club,  125  Mo.  308.  That  was 
an  information  in  the  nature  of  a  quo  warranto  against  the 
St.  Louis  Club,  a  corporation  formed  with  the  object  of  pro- 
moting by  social  intercourse  the  bodily  and  mental  health 
of  the  members  and  by  friendly  exchange  of  views  and  dis- 
cussions to  advance  the  commercial  prosperity  of  the  city 
of  St.  Louis.  The  membership  of  the  club  was  limited  to 
four  hundred  residents  of  the  city  of  St.  Louis,  and  the  en- 
trance fee  was  $100  and  the  annual  due^s  $80.  The  mem- 
bers obtained  liquors  in  practically  the  same  way  as  shown 
in  the  plea  in  this  case  and  no  profit  accrued  to  the  club. 
The  court  found  the  cases  in  conflict  and  irreconcilable,  but 
held  that  the  legislature  never  intended  that  a  corporation 
should  be  licensed  to  sell  liquor;  that  the  scheme  of  the 
club  was  not  a  mere  device  to  sell  liquor  in  defiance  of  law, 
and  that  the  dispensing  of  liquors  was  a  mere  incident  and 
subsidiary  to  the  higher  and  chief  purpose  of  the  corpora- 
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tion,  which  was  advancement,  by  association,  of  the  bodily 
and  mental  health  of  its  members.  The  court  decided  that 
the  distribution  of  intoxicating  liquors  by  a  club  of  that 
character  is  not  a  sale,  although  it  was  said  that  technically 
it  does  amount  to  a  sale  for  some  purposes.  These  cases 
we  think  serve  to  confirm  what  was  said  in  the  case  of 
the  Law  and  Order  Club  as  to  the  ingenuity  expended  in 
attempting  to  show  that  furnishing  liquors  to  members  of 
a  club  for  stipulated  prices  paid  by  the  members  is  not  a 
sale,  and  that  no  such  proposition  would  receive  attention 
in  a  case  of  different  character. 

It  is  undoubtedly  equitable,  as  said  in  the  Pennsylvania 
case,  that  the  members  of  a  club  who  drink  the  liquor  should 
pay  for  it  and  that  those  who  do  not  touch  it  should  not 
pay  anything,  but  we  do  not  see  how  it  can  be  said  that 
the  transaction  is  merely  an  equitable  distribution  between 
the  members  of  property  belonging  to  them  in  equal  shares. 
The  liquor  belongs  to  the  corporation  as  a  legal  entity  and 
no  member  owns  any  share  of  the  liquor,  as  a  tenant  in 
common  with  the  other  members  or  otherwise.  An  asso- 
ciation organized  merely  for  social,  literary,  scientific  or 
political  purposes,  although  not  incorporated,  is  not  a  part- 
nership. (25  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 1137.) 
A  member  of  such  an  association  has  no  individual  right 
or  interest  in  the  property  and  owns  no  proportionate  share 
of  it,  but  only  has  a  right  to  the  joint  use  so  long  as  he 
continues  to  be  a  member.  Even  if  they  were  tenants  in 
common,  a  transfer  of  a  specific  part  of  the  property  to  one 
for  a  stipulated  price  would  be  a  sale.  Appellant,  however, 
is  incorporated,  and  its  stockholders  are  not  tenants  in  com- 
mon of  its  property  but  the  title  is  in  the  corporation. 
The  right  of  a  stockholder  is  to  participate,  according  to  the 
amount  of  his  stock,  in  the  profits,  and  upon  the  dissolution 
of  the  corporation  to  share  in  the  assets  remaining  after  the 
pa)rment  of  debts.  If  a  member  should  clandestinely  enter 
the  club  house  and  withdraw  from  what  is  called  the  com- 
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men  property  as  much  of  the  liquor  as  would  be  represented 
by  his  interest  as  a  member,  it  would  hardly  be  contended 
that  the  act  would  not  be  larceny.  The  arguments  pre- 
sented to  show  that  the  dispensing  of  liquors  for  fixed  prices 
paid  by  the  member  is  not  a  sale,  if  applied  to  the  case  sup- 
posed or  any  other  conceivable  transaction,  would  certainly 
be  unique.  We  agree  with  the  views  expressed  in  State  v. 
Baston  Social,  Literary  and  Musical  Club,  73  Md.  97,  that 
there  is  no  occasion  to  be  astute  and  to  indulge  in  ques- 
tionable refinements  in  order  to  relieve  these  corporations 
of  the  just  consequences  of  their  acts,  or  to  endeavor  by 
artificial  or  fictitious  reasonings  to  permit  persons  in  com- 
bination to  do  what  individuals  without  combination  could 
not  do. 

The  fact  that  there  is  no  profit  in  a  sale  does  not  de- 
prive the  transaction  of  its  character  as  a  sale,  and  surely 
it  makes  no  difference  that  the  sale  of  the  liquor  is  only  in- 
cidental to  the  main  purpose  of  the  club.  (Mohrmann  v. 
State,  105  Ga.  709.)  The  sale  of  liquor  is  but  an  incident 
to  the  business  of  a  drug  store  or  restaurant.  It  is  certainly 
but  a  trifling  incident  to  the  business  of  a  large  hotel.  The 
business  is  carried  on  in  department  stores,  where  it  is  but 
a  minor  and  incidental  branch  of  the  whole  business.  (City 
of  Chicago  v.  N etcher,  183  111.  104.)  It  is  immaterial 
whether  the  main  purpose  of  a  corporation  is  social  pleasure 
or  making  money  by  the  sale  of  merchandise  if  intoxicat- 
ing liquor  is  sold  at  retail  as  an  incident  of  the  main  pur- 
pose or  otherwise,  and  neither  is  the  fact  that  the  public, 
generally,  are  not  admitted. 

We  are  convinced  that  the  former  decision  of  the  ques- 
tion here  involved  was  correct,  and  the  judgment  of  the 
superior  court  is  affinned.  judgment  affirmed. 
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Edgar  D.  Champion  et  al. 

V. 

Henry  McCarthy. 
Opinion  Hied  June  ip,  ipoj. 

1.  Evidence — rule  as  to  establishing  pedigree  by  proof  of  dec- 
larations.  In  a  partition  proceeding,  where  the  complainant  claims 
to  be  a  half-brother  of  the  deceased  owner  of  the  estate  by  reason 
of  their  both  being  illegitimate  sons  bom  of  the  same  mother  be- 
fore her  marriage,  the  declarations  of  the  alleged  mother  and  of 
the  members  of  her  family,  including  the  husband  of  her  daughter, 
are  competent  to  prove  the  relationship  claimed  by  complainant. 

2.  Same — declarations  of  third  parties  are  not  admissible  to  es- 
tablish pedigree,  A  declaration  claimed  to  have  been  made  to  a 
witness  for  the  complainant  in  a  partition  suit  by  the  father  of  the 
witness,  to  the  effect  that  the  complainant  and  the  witness  were 
both  sons  of  the  declarant  but  that  they  had  different  mothers  and 
that  a  certain  woman  was  the  complainant's  mother,  is  not  admis- 
sible to  sustain  the  complainant's  claim  that  he  was  the  illegitimate 
son  of  such  woman. 

3.  Same — rule  as  to  privileged  communications  between  attor- 
ney and  client.  In  order  to  render  a  communication  between  at- 
torney and  client  privileged,  it  must  relate  to  some  matter  about 
which  the  client  is  seeking  advice  or  be  made  to  put  the  attorney 
in  possession  of  information  supposed  to  be  necessary  to  enable 
him  to  properly  advise  the  client;  but  the  disclosure  of  mere  rea- 
sons moving  a  client  to  make  a  deed  or  will  which  the  attorney  is 
called  upon  to  prepare  under  the  client's  directions  and  about  which 
no  legal  advice  is  asked  or  required  is  not  privileged. 

4.  Same — fact  that  person  has  conservator  does  not  necessarily 
render  his  declarations  incompetent.  The  fact  that  a  person  has  so 
little  mind  and  capacity  to  transact  business  that  a  conservator  is 
appointed  for  him  to  care  for  his  property,  does  not,  of  itself,  ren- 
der incompetent  the  declarations  which  he  has  made  as  to  his  re- 
lationship to  another. 

5.  Appeai^s  and  errors — when  presence  of  incompetent  evidence 
will  not  reverse.  The  presence  of  incompetent  evidence  in  the  rec- 
ord of  a  chancery  case  will  not  require  a  reversal  if  there  is  suf- 
ficient competent  evidence  in  the  record  to  sustain  the  decree, 
particularly  where  the  master's  report,  which  the  chancellor  ap- 
proved after  overruling  exceptions,  points  out  ihe  incompetent  evi- 
dence and  states  that  it  was  not  considered  by  the  master. 
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Appeal  from  the  Circuit  Court  of  Ogle  county;  the 
Hon.  O.  E.  Heard,  Judge,  presiding. 

Sears  &  Smith,  and  J.  C.  Seyster,  for  appellants: 

The  rule  permitting  hearsay  evidence  to  prove  pedigree 
is  limited  to  cases  of  legitimate  relationship,  and  such  evi- 
dence cannot  be  introduced  to  establish  unlawful  relation- 
ship per  se  where  a  lawful  relationship  is  not  claimed.  Flora 
V.  Anderson,  75  Fed.  Rep.  217;  Abbott  on  Trial  Evidence, 
(2d  ed.)  121;  Hughes  on  Evidence,  (1906)  493;  Taylor 
on  Evidence,  sec..636;  Best  on  Evidence,  47;  16  Cyc.  1226. 

The  testimony  of  the  complainant  in  this  case  to  estab- 
lish his  own  heirship  was  incompetent  and  improper,  and 
could  only  have  been  offered  for  the  purpose  of  uncon- 
sciously influencing  the  master  and  court.  Calkins  v.  Calk- 
ins,  220  111.  Ill;  Crane  v.  Stafford,  217  id.  21 ;  Laurence  v. 
Laurence,  164  id.  367;   Hurd's  Stat.  1905,  chap.  51,  par.  2. 

Declarations  of  deceased  members  of  the  family  are  ad- 
missible, on  the  presumption  that,  as  such  members,  they 
knew  from  general  repute  the  facts  of  which  they  speak. 
Harland  v.  Eastman,  107  111.  535. 

The  declarations  are  not  admissible  in  evidence  on  ques- 
tions of  pedigree  unless  the  declarants  are  shown  to  be  dead. 
Harland  v.  Eastman,  107  III.  535;  16  Cyc.  p.  1231,  par.  3; 
Elliott  on  Evidence,  sec.  380. 

In  all  cases  where  an  heirship  is  sought  to  be  established 
affecting  the  title  to  real  estate  the  proof  must  be  clear  be- 
fore the  law  will  permit  titles  to  real  estate  to  be  affected  by 
the  claimants.  Hall  v.  Gabber t,  213  111.  208;  Metheny  v. 
Bohn,  160  id.  263;  Miller  v.  Pennington,  218  id.  220. 

Courts  have  universally  classified  as  dangerous  evidence 
the  testimony  of  witnesses  as  to  the  declarations  of  men 
long  since  deceased,  for  the  reason  that  it  is  easily  fabri- 
cated and  perhaps  wrongly  understood,  and  in  most  cases 
there  is  no  way  of  contradicting  such  evidence.  17  Cyc. 
806,  808,  and  cases  cited. 
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Before  the  declarations  of  a  person  alleged  to  be  a  par- 
ent will  be  received  in  evidience  the  fact  of  that  parentage 
itself  must  be  admitted  or  proven,  and  then  declarations  of 
the  parent  as  to  the  legitimacy  or  illegitimacy  of  the  child 
will  be  admitted.    Haddock  v.  Railroad  Co.  85  Mass.  298. 

S.  W.  Crow^i^l,  and  W.  J.  Emerson,  for  appellee : 
Facts  involved  in  questions  of  pedigree  may  be  estab- 
lished by  proof  of  general  reputation  in  the  family  or  by 
proof  of  what  deceased  members  of  the  family  have  said. 
Cuddy  V.  Brown,  78  id.  415;    Harland  v.  Eastman,  107 

id.  535. 

The  rule  permitting  hearsay  evidence  to  prove  pedigree 
extends  to  illegitimates  where  the  status  of  the  illegitimate 
under  the  common  law  has  been  changed  by  statute.  North- 
rup  v.  Hale,  76  Me.  306;  Alston  v.  Alston,  114  Iowa,  29; 
Watson  v.  Richardson,  no  id.  678. 

Pedigree  may  be  proved  not  only  by  oral  and  written 
declarations,  but  also  by  acts  and  conduct,  as,  for  example, 
concealing  a  child  as  illegitimate  or  in  omitting  its  name 
from  the  list  of  children  in  the  family  bible,  i  Elliott  on 
Evidence,  sec.  380. 

It  is  enough  to  show  that  the  declarant  was  connected 
with  the  family  without  showing  him  to  be  a  connection  of 
the  person  whose  connection  with  the  family  is  to  be  estab- 
lished. Bradner  on  Evidence,  (2d  ed.)  427;  Abbott  on 
Trial  Evidence,  (2d  ed.)  118;  Blackburn  v.  Crawford,  3 
Wall.  175;  Barnum  v.  Barnum,  42  Md.  304. 

There  is  a  conflict  of  authorities  as  to  whether  the  dec- 
larations as  to  a  son's  illegitimacy  by  a  member  of  the 
father's  family  should  be  rejected.  The  better  rule  is  not 
to  exclude  such  testimony  in  a  proper  case,  i  Elliott  on 
Evidence,  sec.  376;  2  Wigmore  on  Evidence,  sec.  1492; 
Hughes  on  Evidence,  (1905)  175. 

As  to  whether  a  weak-minded  person  is  capable  of  tak- 
ing the  oath  depends  upon  the  mental  condition  in  each  case. 
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A  man  may  be  in  one  sense  non  compos  "mentis  and  yet  be 
aware  of  the  nature  and.  sanction  of  an  oath.  3  Wigmore 
on  Evidence,  sec.  1822;  22  Cyc.  mo,  note;  Tucker  v. 
Shaw,  158  111.  326;  Hovey  v.  Chase,  52  Me.  304. 

An  illegitimate  may  inherit  from  an  illegitimate  through 
his  mother.  Miller  v.  Williams,  66  111.  91 ;  Bales  v.  Elder ^ 
118  id.  436;  Jenkins  v.  Drane,  121  id.  217. 

A  bastard  m^y  by  statute  be  a  member  of  his  mother's 
family.  Miller  v.  Williams,  66  111.  91 ;  Northrup  v.  Hale, 
76  Me.  306;  Hall  v.  Gabbert,  213  111.  208;  Bales  v.  Elder, 
118  id.  436;   Trust  Co.  v.  Railroad  Co.  91  111.  App.  333. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  suit  was  begun  by  appellee,  Henry  McCarthy,  fil- 
ing a  bill  for  the  partition  of  certain  lands  of  John  Earl, 
deceased.  The  bill  alleged  that  Earl  was  the  owner  of  cer- 
tain lands  therein  described;  that  he  died  November  13, 
1905,  leaving  no  children  nor  descendants  of  a  child  or  chil- 
dren, no  widow  and  no  father  nor  mother  surviving  him; 
that  he  left  surviving  him  Lydia  Cheshire,  a  sister ;  Edgar 
D.  Champion,  Flora  E.  Collins,  Lillian  McAlpine  and  Grace 
A.  Champion,  nephews  and  nieces,  the  only  surviving  chil- 
dren of  Daniel  Champion,  a  deceased  brother;  also  Eliza 
Reed  and  Francis  Kline,  the  only  surviving  children  of  a 
deceased  sister,  and  the  complainant,  as  his  sole  and  only 
heirs-at-law.  The  bill  alleges  that  John  Earl  and  Lydia 
Cheshire,  and  the  deceased  brother  and  the  deceased  sister 
of  John  Earl,  and  the  complainant,  were  all  sons  and  daugh- 
ters of  Susan  Champion,  who  died  March  3,  1893,  leaving 
no  other  heirs  than  her  sons  and  daughter  and  the  children 
of  a  deceased  son  and  daughter.  Complainant  claimed  in 
his  bill  that  by  the  death  of  John  Earl  he  became  seized  of 
an  undivided  one-fourth  of  his  lands,  Lydia  Cheshire  of  an 
undivided  one-fourth,  the  children  of  the  deceased  brother 
one-fourth  and  the  children  of  the  deceased  sister  one-fourth, 
and  prayed  for  partition.     The  children  of  the  deceased 
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brother  and  sister  of  John  Earl  answered  the  bill,  denying 
that  complainant  was  the  son  of  Susan  Champion  and  a 
brother  of  John  Earl  and  denying  that  he  had  any  interest 
in  the  lands  described  in  the  bill.  They  also  filed  a  cross- 
bill asking  for  partition  of  the  lands  among  the  heirs  of 
John  Earl,  in  which  they  alleged  that  complainant  in  the 
original  bill  was  not  an  heir  of  John  Earl  and  asked  that 
he  be  denied  any  right  or  interest  in  the  lands.  After  an- 
swer filed  to  the  cross-bill,  replications  to  said  answer  and 
to  the  answer  to  the  original  bill,  the  cause  was  referred  to 
the  master  in  chancery  to  take  the  testimony  and  report  his 
conclusions.  After  hearing  the  testimony  the  master  re- 
ported that  he  found  all  of  the  material  allegations  of  the 
original  bill  true ;  that  John  Earl,  at  the  time  of  his  death, 
left  surviving  him  as  his  only  heirs-at-law  the  persons 
named  as  such  in  the  original  bill,  and  that  they  inherited 
the  lands  of  said  John  Earl,  deceased,  in  the  proportions 
therein  alleged.  Appellants  filed  objections  to  the  report 
before  the  master,  which  were  overruled  by  him.  They  also 
filed  exceptions  to  the  report  in  the  circuit  court.  These 
exceptions  were  overruled  by  the  chancellor  and  a  decree 
entered  for  partition  in  accordance  with  the  master's  report 
and  the  prayer  of  the  original  bill.  To  reverse  that  decree 
this  appeal  is  prosecuted. 

The  controversy  is  as  to  whether  the  complainant,  Henry 
McCarthy,  is  an  heir  of  John  Earl,  deceased,  and  entitled 
to  an  interest  in  the  lands  of  which  he  died  seized.  Com- 
plainant claimed  to  be  an  illegitimate  son  of  Susan  Cham- 
pion, who  was  the  mother  of  John  Earl.  It  is  admitted  that 
Earl  was  an  illegitimate  son  of  said  Susan  Champion,  whose 
maiden  name  was  Ayres.  She  originally  lived  in  Elizabeth 
township,  near  Brockville,  Ontario,  Canada.  There  she 
was  married  to  Elias  Champion  in  1830.  John  Earl  was 
born  to  Susan  Champion  (then  Susan  Ayres)  in  1822,  and 
after  her  marriage  to  Elias  Champion  he  became  a  member 
of  his  mother's  family  and  lived  with  her  up  to  the  time  of 
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her  death,  in  1893,  usually  being  known  by  the  name  of 
John  Champion.  In  1849  Elias  and  Susan  Champion  and 
several  children  bom  to  them  after  their  marriage,  and  John 
Earl,  moved  to  DuPage  county,  Illinois,  where  they  resided 
about  one  year  and  then  moved  to  Ogle  county,  where  they 
lived  until  the  parents  died.  Susan  Champion  died  in  1893, 
leaving  a  will,  in  and  by  which  she  devised  to  John  Earl 
the  real  estate  in  controversy.  Complainant  claimed  to  be 
an  illegitimate  son  of  said  Susan  Champion,  bom  to  her  in 
Canada  in  1826,  before  her  marriage  to  Elias  Champion. 
This  would  make  him  a  half  brother  to  John  Earl,  and,  as 
such,  an  heir  entitled  to  a  one-fourth  interest  in  the  real  es- 
tate of  which  John  Earl  died  seized.  Henry  McCarthy,  the 
complainant,  never  lived  in  the  family  of  Susan  Champion 
after  her  marriage.  Lydia  Cheshire,  the  oldest  daughter 
of  Susan  and  Elias  Champion,  testified  that  she  saw  Henry 
McCarthy  in  Canada  before  her  parents  moved  to  Illinois ; 
that  he,  with  his  father,  came  to  her  parents'  house  once. 
She  says  this  was  in  the  neighborhood  of  two  years  before 
they  moved  from  Canada  to  Illinois.  In  1853  the  Cham- 
pions conveyed  to  John  Earl  two  tracts  of  land  in  Ogle 
county,  Illinois,  and  at  the  same  time  they  conveyed  to 
Henry  McCarthy  two  other  tracts  in  said  county,  appar- 
ently, from  the  description,  containing  an  equal  amount  to 
that  conveyed  to  Earl.  Mrs.  Cheshire  testified  that  Mc- 
Carthy was  at  the  house  of  her  father  and  mother  at  the 
time  that  transaction  occurred.  In  November,  1854,  Henry 
McCarthy  conveyed  his  land  to  Daniel  Champion,  a  son  of 
Elias  and  Susan  Champion,  and  he  was  at  the  Champion 
home  at  the  time  this  transaction  occurred.  He  appears  to 
have  located  in  Iowa  about  1856. 

Lydia  Cheshire  was  offered  as  a  witness  by  complainant. 
She  was  seventy-five  years  old  at  the  time  of  the  trial,  and, 
as  before  stated,  was  the  oldest  child  of  Elias  and  Susan 
Champion.  Her  testimony  was  not  altogether  consistent, 
but  shows  that  the  subject  of  Henry  McCarthy's  relation- 
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ship  to  the  family  had  been  a  matter  of  some  talk,  for  she 
testified  that  more  than  once  she  asked  her  mother  if  he  was 
any  relation  of  theirs,  and  her  mother  would  tell  her  to  go 
off  and  play.  As  to  whether  her  mother  ever  told  her  that 
Henry  McCarthy  was  her  brother,  her  testimony  is  not  very 
harmonious.  At  one  time  she  would  say  her  mother  did 
not  so  tell  her  and  at  other  times  she  would  say  she  did,  and 
that  she,  the  witness,  repeated  this  to  others.  This  was 
probably  due  to  the  infirmities  of  age  and  the  embarrass- 
ment of  the  witness'  position.  She  testified  she  and  her 
mother  made  and  gave  to  Henry  McCarthy  a  fancy  shirt, 
and  at  her  mother's  direction  witness  sent  him  one  of  her 
mother's  pictures.  It  appears  from  this  witness'  testimony 
that  at  one  time  Henry  McCarthy  sent  Susan  Champion  a 
dress,  and  the  witness  testified  that  on  that  occasion  she 
heard  her  mother  say  Henry  McCarthy  was  her  son,  and 
she  had  also  heard  her  say  the  same  thing  when  Henry  Mc- 
Carthy would  be  at  her  house.  She  further  testified  that 
when  Henry  McCarthy  came  to  their  house,  which  she  says 
he  did  several  times,  it  would  cause  talk  as  to  who  he  was, 
but  that  he  was  never  recognized  by  the  family  as  a  mem- 
ber of  it  She  says  when  her  mother  died  Henry  McCarthy 
was  notified  of  it  by  telegram,  and  when  asked  why  this 
was  done,  said  she  thought  he  was  in  the  family  and  would 
want  to  see  his  mother.  She  also  testified  she  had  heard 
John  Earl  say  McCarthy  was  his  brother. 

Joseph  Sheaff,  a  witness  for  complainant,  testified  to  a 
conversation  with  John  Earl.  At  the  time  this  conversation 
occurred  it  appears  that  Daniel  Champion,  son  of  Elias  and 
Susan  Champion,  was  then  living,  and  the  conversation  re- 
lated to  him.  The  witness  testified  Earl  said,  "I  have  an- 
other brother."  The  only  other  son  ever  born  to  Elias 
and  Susan  Champion  was  a  child  named  Eli,  who  died  in 
infancy,  before  his  parents  moved  from  Canada,  and  the 
witness  said  he  understood  Earl  was  speaking  of  a  living 
brother. 
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Samuel  M.  Wills  testified,  on  behalf  of  complainant,  that 
in  the  fall  of  1893,  after  the  death  of  Susan  Champion,  John 
Earl  told  him  McCarthy  was  his  brother;  that  he  was  bom 
in  Canada ;  that  they  came  out  here  together  and  that  Mc- 
Carthy went  to  Iowa,  and  that  Earl  said  when  he  died 
McCarthy  was  to  have  his  money. 

William  Knott  testified,  for  complainant,  that  John  Earl 
boarded  at  his  house  after  his  mother's  death,  and  that  while 
boarding  at  his  house  Earl  told  witness  he  had  a  brother 
by  the  name  of  Dan  Champion,  who  lived  out  west,  a  sister 
named  Lydia  Cheshire,  and  a  brother  in  Iowa  by  the  name 
of  Henry  McCarthy ;  that  his  mother  had  told  him  Henry 
McCarthy  was  his  brother,  and  he  wanted  him  to  have  his 
property. 

Eliza  Vance  testified  that  John  Cheshire,  the  husband 
of  Lydia  Cheshire,  told  her  (the  witness)  shortly  after  the 
death  of  his  mother-in-law,  Susan  Champion,  that  Henry 
McCarthy  was  his  wife's  brother.  John  Cheshire  died  be- 
fore this  suit  was  instituted. 

Delos  W.  Baxter  testified  he  was  a  practicing  lawyer 
and  had  practiced  about  twenty-five  years.  He  had  held 
the  offices  of  State's  attorney  and  State  Senator.  He  had 
known  Susan  Champion  from  his  boyhood,  and  also  the 
members  of  her  family,  including  John  Earl.  He  had  been 
employed  by  Susan  Champion  in  a  lawsuit  in  the  early  part 
of  his  professional  career.  He  testified  that  in  1886  Susan 
Champion  came  to  his  office  with  William  Stocking,  who 
was  the  conservator  of  John  Earl,  to  get  him  to  draw  her 
will ;  that  in  transacting  the  business  she  talked  of  her  fam- 
ily, and  said  Henry  McCarthy,  John  Earl,  Lydia  Cheshire 
and  Daniel  Champion  were  her  children,  and  also  mentioned 
a  child  or  children  of  a  deceased  daughter.  Some  time  after 
this  talk  the  witness  drew  the  will  and  went  with  Mr.  Stock- 
ing to  the  home  of  Mrs.  Champion  to  have  it  executed.  On 
this  occjasion  the  witness  said  Mrs.  Champion  again  told  him 
Henry  McCarthy  was  her  son  but  that  it  was  not  gcner- 
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ally  known  in  the  neighborhood,  and  for  that  reason  she 
did  not  want  his  name  mentioned  in  the  will.  She  also  said 
that  McCacthy,  Mrs.  Cheshire  and  Daniel  Champion  were 
all  well  provided  for,  and  that  as  John  was  not  bright  he 
needed  what  she  had.  The  witness  further  testified  that 
after  the  death  of  Mrs.  Champion  John  Cheshire  and  Daniel 
Champion  (who  died  before  this  suit  was  begun)  told  him 
that  Henry  McCarthy  was  a  half  brother  of  John  Earl  and 
would  share  in  the  distribution  of  his  estate.  The  proof 
also  shows  some  degree  of  intimacy  between  Henry  Mc- 
Carthy and  Susan  Champion  and  her  family.  He  was  a 
visitor  at  the  home  of  Susan  Champion  a  number  of  times 
while  she  was  living,  and  at  the  home  of  Lydia  Cheshire 
after  the  death  of  Susan  Champion. 

This  is  the  substance,  we  believe,  of  the  most  material 
testimony  relied  upon  by  complainant,  Henry  McCarthy, 
which  in  our  opinion  was  competent.  Appellants  insist  that 
this  testimony  was  incompetent.  It  is  not  denied  that  hear- 
say evidence,  such  as  declarations  of  deceased  parents  and 
members  of  the  family,  may  be  proven  to  establish  pedi- 
gree, but  it  is  contended  that  the  rule  permitting  such  proof 
is  limited  to  cases  of  legitimate  relationship  and  cannot  be 
heard  to  establish  illegitimacy.  While  this  position  is  ap- 
parently sustained  in  Flora  v.  Anderson,  75  Fed.  Rep.  217, 
cited  and  relied  on  by  appellants,  that  case  is  not  in  harmony 
with  the  great  weight  of  authority  as  well  as  the  better  rea- 
son. That  case  followed  the  English  case  of  Crispin  v.  Dog- 
lioni,  3  Swab.  &  Tr.  44,  which  appears  to  have  been  based 
upon  the  common  law  rule  that  an  illegitimate  is  Mtis  nuU 
lius.  This  common  law  rule  has  been  abrogated  in  this  and 
other  States  by  statute,  (Miller  v.  Pennington,  218  111.  220; 
Bales  v.  Elder,  118  id.  436;)  and  where  such  statutes  have 
been  enacted,  Crispin  v.  Doglioni  cannot  be  regarded  as 
authority  to  be  followed.  The  declarations  sought  to  be 
proved  in  that  case  were  those  of  a  deceased  brother  of  the 
intestate  putative  father,  and  the  court  held  that  the  puta- 
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live  father  had  no  relationship  with  a  bastard  son,  and  his 
declarations,  or  those  of  members  of  his  family,  were  there- 
fore incompetent. 

As  to  whether  declarations  of  the  supposed  father  and 
members  of  his  family  are  competent  there  is  some  conflict 
in  the  authorities.  In  Elliott  on  Evidence  (vol.  i,  sec.  376,) 
it  is  said :  "There  is  a  conflict  as  to  whether  the  declara- 
tions as  to  a  son's  illegitimacy,  by  a  member  of  the  father's 
family,  should  be  rejected.  The  better  rule  is,  not  to  ex- 
clude such  testimony  in  a  proper  case.  There  seems  to  be 
no  dissent  whatever,  however,  as  to  the  admission  of  the 
declarations,  in  a  proper  case,  as  to  illegitimacy,  made  by 
a  member  of  the  mother's  family.  There  is,  perhaps,  a  tech- 
nical reason  for  excluding  the  declarations  as  to  illegiti- 
macy where  they  show  that  the  person  is  a  bastard,  and  not, 
therefore,  a  member  of  the  father's  family ;  but  this  would 
hardly  apply  in  case  of  the  mother,  and  in  most  of  the  States 
there  are  statutes  which  change  the  common  law  status  of 
bastards." 

In  Wigmore  on  Evidence  (vol.  2,  sec.  1492,)  the  au- 
thor says  it  has  been  held  in  England  that  where  the  rela- 
tionship sought  to  be  established  is  that  of  an  illegitimate 
child,  the  declarations  of  the  father's  relations  are  not  com- 
petent, citing  Crispin  v.  Doglioni,  The  author  adds :  "The 
principle  of  the  ruling  has  been  disapproved  in  England  and 
ought  not  to  be  followed  in  this  country.  It  seems  never 
to  have  been  doubted  that  the  declarations  of  the  parents 
themselves,  or  the  repute  in  the  household  where  the  child 
lived,  as  to  a  child's  legitimacy  or  illegitimacy,  are  receiv- 
able, although  it  is  obvious,  upon  the  false  theory  of  Crispin 
v.  Doglioni,  the  father's  declarations  of  illegitimacy  would 
be  inadmissible." 

The  case  of  Crispin  v.  Doglioni  was  approved  in  North- 
rop  V.  Hale,  76  Me.  306,  (49  Am.  Rep..  615,)  the  approval 
being  upon  the  ground  that  the  ruling  was  correct  where 
the  bastard  occupied  the  position  the  common  law  placed 
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him  in.  In  the  Northrop  case  the  claimant  to  an  estate 
sought  to  estaWish  that  he  was  the  illegitimate  son  of  the 
intestate  by  the  declarations  of  a  deceased  sister  of  the  in- 
testate. The  court,  after  citing  and  reviewing  authorities, 
English  and  American,  say:  "It  would  seem,  therefore, 
that  the  declarations  of  the  intestate  would  be  admissible 
to  show  that  the  appellant  was  her  illegitimate  son ;  and  if 
the  mother's  declarations  would  be,  why  would  not  be  those 
of  the  mother's  sister,  in  whose  family  the  child  was  bom 
and  brought  up  and  in  which  the  mother  lived  at  the  time 
and  for  years  after?" 

The  rule  that  declarations  of  the  supposed  parent  and 
deceased  members  of  his  or  her  family  may  be  proven  to 
establish  the  parentage  where  the  relationship  is  illegitimate, 
is  supported  in  Crawford  v.  Blackburn,  17  Md.  49,  {77  Am. 
Dec.  323,)  Blackburn  v.  Crawford,  3  Wall.  175,  Watson  v. 
Richardson,  no  Iowa,  678,  and  Alston  v.  Alston,  114  id.  29. 
In  all  of  these  cases  it  is  held  that  the  declarations  of  the 
putative  father  may  be  proven.  Unquestionably,  by  the 
great  weight  of  authority  the  declarations  of  the  mother  and 
the  members  of  her  family  are  competent  to  prove  the  rela- 
tion of  parent  and  child  without  regard  to  whether  the  claim 
is  that  the  child  was  legitimate  or  illegitimate.  It  is,  of 
course,  to  be  understood  that  this  rule  is  applicable  only 
in  cases  where  the  child  was  born  before  marriage  of  the 
mother  or  in  cases  where  she  had  never  been  married.  Be- 
sides the  declarations  of  Susan  Champion,  the  complainant 
proved  the  declarations  of  John  Earl  and  Daniel  Champion 
that  Henry  McCarthy  was  their  brother,  and  of  John  Ches- 
hire, husband  of  Lydia  Cheshire,  oldest  daughter  of  Susan 
Champion,  that  said  Henry  McCarthy  was  the  brother  of 
his  wife  and  John  Earl.  We  think  these  declarations  of 
these  parties  were  competent.  John  Cheshire's  relationship 
to  the  family,  as  husband  of  Susan  Champion's  daughter, 
was  sufficient  to  render  his  declarations  admissible.  Green- 
wood V.  Spiller,  2  Scam.  502 ;  Bradncr  on  Evidence,  p.  427. 
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It  is  also  insisted  that  the  statements  Baxter  testified 
Susan  Champion  made  to  him  in  connection  with  the  prepa- 
ration and  execution  of  her  will  were  privileged  communi- 
cations, and  that  he  should  not  have  been  permitted,  over 
the  objections  of  counsel  for  the  grandchildren  of  Susan 
Champion,  to  testify  to  them.  It  does  not  appear  from 
his  testimony  that  the  information  given  by  Susan  Cham- 
pion as  to  who  her  children  were  was  necessary  to  be  com- 
municated to  Baxter  to  enable  him  to  prepare  the  will  in 
accordance  with  her  desires.  According  to  his  testimony 
she  knew  how  she  wanted  to  dispose  of  her  property  and 
how  she  wanted  her  will  made.  Her  statements  appear  to 
have  been  more  in  the  nature  of  an  explanation  of  her  rea- 
sons for  giving  practically  the  whole  of  her  estate  to  one  of 
her  children.  The  fact,  also,  that  the  communication  was 
made  in  the  presence  of  another  party  would  seem  to  indi- 
cate that  it  was  not  intended  as  a  confidential  communication 
to  her  attorney.  In  order  to  render  a  communication  be- 
tween attorney  and  client  privileged,  it  must  relate  to  some 
matter  about  which  the  client  is  seeking  advice,  or  be  made 
in  order  to  put  the  attorney  in  possession  of  information 
supposed  to  be  necessary  to  enable  him  to  properly  and  in- 
telligently serve  his  client.  Where  the  transaction  between 
the  attorney  and  client  is  the  preparation  of  a  deed  or  a  con- 
tract in  accordance  with  the  directions  of  a  client,  and  no 
legal  advice  is  asked  or  required,  the  reasons  or  motives 
moving  the  client  to  make  the  deed  or  contract,  if  stated  to 
the  attorney,  are  not  privileged.  {DeWolf  v.  Strader,  26 
111.  225 ;  Smith  v.  Long,  106  id.  485 ;  Hatton  v.  Robinson, 
14  Pick.  416.)  In  Wigmore  on  Evidence  (vol.  4,  sec.  2314,) 
will  be  found  a  discussion  of  the  subject  of  privileged  com- 
munications relating  to  the  preparation  of  wills,  and  the 
author  there  announces  the  rule  to  be,  that  the  fact  of  the 
execution  of  a  will,  and  its  contents,  are  within  the  rule 
during  the  life  of  the  testator,  but  the  rule  ceases  at  his 
death,  and  the  attorney  may  then  disclose  all  that  affects 
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the  execution  and  tenor  of  the  will.  The  only  exception  to 
this  rule,  it  is  said,  is  the  disclosure  of  facts  that  would 
tend  to  invalidate  the  will.  A  large  number  of  cases  are 
cited  in  the  notes  to  the  text  in  support  of  the  rule  an- 
nounced. In  Blackburn  v.  Crawford,  supra,  the  father  of 
the  alleged  illegitimate  children  procured  an  attorney  to  pre- 
pare a  will  for  him.  He  wished  to  secure  certain  property 
to  his  children  by  a  woman  named  Elizabeth  Taylor,  to 
whom  he  claimed  he  was  never  married.  The  attorney  ad- 
vised him  that  he  could  secure  the  property  to  the  children 
by  a  deed,  or  by  will,  or  by  marrying  their  mother.  The 
latter,  he  declared,  he  would  not  do,  and  instructed  the  at- 
torney to  prepare  a  will  and  describe  the  children  therein 
as  his  natural  children  by  Elizabeth  Taylor.  The  Craw- 
fords  sought  to  prove  a  marriage  between  their  father  and 
mother,  and  the  parties  resisting  their  claim  to  the  estate 
oflfered  to  prove  by  the  lawyer  who  drew  Crawford's  will 
what  he  said  at  the  time.  The  trial  court  refused  to  admit 
this  testimony.  The  Supreme  Court  of  the  United  States 
held  that  this  was  error  and  said  the  testimony  should  have 
been  admitted.  We  think  the  testimony  of  Mr.  Baxter  was 
competent. 

The  proof  shows  that  John  Earl  was  weak-minded. 
This  weakness  was  of  such  character  that  when  he  became 
the  owner  of  property  a  conservator  was  appointed  to  man- 
age it  for  him,  and  it  is  contended  that  on  account  of  his 
lack  of  mental  capacity  his  declarations  should  not  have 
been  received  in  evidence.  We  do  not  think  such  a  degree 
of  imbecility  was  shown  as  would  justify  the  exclusion  of 
the  testimony  as  to  his  declarations.  While  he  had  but  lit- 
tle capacity  to  transact  business  or  manage  and  control  prop- 
erty, he  had  sufficient  intelligence  to  take  care  of  himself 
and  to  know  and  remember  his  friends,  relatives  and  ac- 
quaintances. 

Among  the  objections  filed  to  the  report  of  the  master 
it  was  objected  that  the  master  improperly  considered  the 
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testimony  of  Henry  McCarthy,  the  complainant,  touching 
his  relationship  to  Susan  Champion  and  John  Earl;  also 
the  testimony  of  Daniel  McCarthy,  who  claimed  to  be  a  half 
brother  of  Henry;  and  that  the  master  improperly  consid- 
ered the  testimony  of  certain  witnesses  as  to  declarations 
made  by  Lydia  Cheshire  that  Henry  McCarthy  was  the  son 
of  Susan  Champion.  The  master  reported  that  after  con- 
sidering the  objections  he  adhered  to  the  report,  but  that 
in  arriving  at  his  conclusions  set  forth  in  said  report  he  had 
not  considered  the  testimony  of  Henry  McCarthy,  Daniel 
McCarthy,  nor  the  testimony  as  to  statements  or  declara- 
tions of  persons  living  at  the  time  the  testimony  was  offered, 
for  the  reason  that  he  considered  such  evidence  incompetent. 
It  is  conceded  by  counsel  for  appellee  that  the  testimony  of 
Henry  McCarthy  was  incompetent,  except  such  portions  of 
it  as  related  to  conversations  occurring  after  the  death  of 
John  Earl.  Lydia  Cheshire  was  the  witness  whose  state- 
ments as  to  Henry  McCarthy's  being  the  son  of  Susan 
Champion  were  testified  to  by  certain  witnesses.  She  was 
living  and  testified  in  the  case,  and  the  testimony  of  other 
witnesses  as  to  her  declarations  the  master  correctly  held 
to  be  incompetent. 

Counsel  for  Henry  McCarthy  insist  that  the  testimony 
of  Daniel  McCarthy  was  competent  and  should  have  been 
considered  by  the  master.  He  testified  that  he  and  Henry 
McCarthy  were  sons  of  the  same  father  but  not  of  the  same 
mother,  and  that  he  had  heard  his  father  say  that  Susan 
Champion  was  Henry  McCarthy's  mother.  Daniel  said  he 
was  fourteen  or  fifteen  years  old  when  he  heard  this  dec- 
laration made,  and  it  is  apparent  this  was  several  years  after 
Susan  Champion  had  been  married  to  Elias  Champion.  It 
does  riot  clearly  appear  from  the  abstract  that  Daniel  Mc- 
Carthy's father  was  dead  at  the  time  he  testified,  but  if  he 
was,  we  think  his  declarations  were  incompetent.  Such  dec- 
larations to  establish  pedigree  must  be  of  members  of  the 
family,  and  not  of  third  persons.    Daniel  McCarthy's  father 


Digitized  by  VjOOQ IC 


Jim,  '07.]  Champion  v,  McCarthy.  101 

and  Susan  Champion  were  in  no  way  related,  were  never 
members  of  the  same  family,  and  while  his  declarations,  if 
dead,  might  be  competent  to  prove  that  he  was  the  father 
of  Henry,  if  that  were  the  question  at  issue,  they  were  not 
comjietent  to  prove  that  Susan  Champion  was  the  mother. 

Appellants  offered  a  number  of  witnesses  who  were  well 
acquainted  with  Susan  Champion  during  her  lifetime,  some 
of  whom  had  been  on  very  intimate  terms  with  her,  and 
they  all  testified  they  had  never  heard  her  mention  Henry 
McCarthy  as  being  her  son  or  relative.  They  also  offered 
in  evidence  several  letters  written  by  Henry  McCarthy  to 
Lydia  Cheshire  between  April  7,  1898,  and  January,  1905. 
What  these  letters  contained  is  not  shown  by  appellants' 
abstract,  except  they  were  addressed  to  Lydia  Cheshire  as 
"Dear  Friend"  and  "Dearest  Friend,''  and  signed  by  Henry 
McCarthy. 

Leaving  out  of  consideration  the  incompetent  testimony 
offered  on  behalf  of  Henry  McCarthy,  which  the  master 
says  he  did  not  consider  in  arriving  at  his  conclusions,  we 
are  not  prepared  to  say  that  the  competent  testimony,  con- 
sidered in  connection  with  the  testimony  offered  by  appel- 
lants, is  not  sufficient  to  sustain  the  decree.  The  decree 
recites  that  the  chancellor's  findings  are  based  upon  the  re- 
port of  the  master  and  the  evidence  taken  before  him  and 
contained  in  his  report.  In  the  absence  of  any  showing  to 
the  contrary,  the  presumption  is  that  the  master  and  the 
chancellor  acted  only  upon  competent  testimony,  and  where 
there  is  some  incompetent  testimony  in  the  record,  if  it  con- 
tains sufficient  competent  testimony  the  error  in  admitting 
incompetent  testimony  will  be  regarded  as  harmless.  (Al- 
lison V.  Perry,  130  111.  9;  Dunn  v.  Berkshire,  175  id.  243; 
Church  of  Christ  v.  Christian  Church,  193  id.  144;  Mer- 
chants'  Despatch  Co.  v.  Joesting,  89  id.  152.)  Here  we  are 
not  left  to  the  presumption  that  the  master  considered  only 
the  competent  testimony,  for  in  his  report  he  expressly 
states  that  he  did  not  consider  the  incompetent  evidence,  and 
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the  decree  approves  that  report  and  the  conclusions  from 
the  evidence  upon  which  it  was  based.  While  the  evidence 
offered  by  complainant  may  not  be  of  the  most  conclusive 
character,  it  is  in  the  line  of  the  only  testimony  ordinarily 
obtainable  in  cases  of  this  character.  With  the  exceptions 
mentioned,  the  testimony  offered  by  complainant  was  com- 
petent and  tended  to  prove  that  Susan  Champion  was  his 
mother.  The  master  found  it  sufficient  to  establish  that 
fact.  The  chancellor  approved  that  finding  and  entered  a 
decree  accordingly.  In  such  cases  the  decree  will  not  be  dis- 
turbed by  this  court  unless  clearly  and  manifestly  against 
the  weight  of  the  evidence.  Siegel  v.  Andrews  &  Co,  i8i 
111.  350;  Williams  v.  Lindblom,  163  id.  346;  Treloar  v. 
Hamilton,  225  id.  102. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  PEOPI.E  ex  rel.  Will  L.  Talbott,  County  Treasurer, 

The  Chicago  and  Alton  Railway  Company. 
Opinion  filed  June  ip,  ipo/. 

1.  Taxes — what  does  not  show  that  road  tax  was  illegal.  The 
fact  that  the  highway  commissioners  of  a  town  under  the  cash  sys- 
tem had  improperly  attempted  in  a  former  year  to  levy  a  road  tax 
under  the  provision  of  the  statute  governing  towns  under  the  labor 
system  has  no  effect  upon  a  subsequent  road  tax  shown  to  have 
been  properly  levied  in  compliance  with  section  13  of  the  Roads 
and  Bridges  act,  governing  towns  under  the  cash  system. 

2.  Same — when  interest  at  ten  per  cent  is  allowable  on  "hack 
assessment**  Interest  at  ten  per  cent  is  authorized  by  section  276 of 
the  Revenue  act  to  be  computed  by  the  county  clerk  upon  a  **back 
assessment"  made  by  the  State  Board  of  Equalization  upon  rail- 
road property,  where  there  was  apparently  no  attempt  by  the  board 
to  re-value  or  re-assess  the  property  but  only  to  make  the  assess- 
ment for  omitted  property. 
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App^l  from  the  County  Court  of  Livingston  county; 
the  Hon.  C.  F.  H.  Carrithers,  Judge,  presiding. 

R.  S.  McIu>uFF,  and  B.  R.  Thompson,  for  appellant. 

C.  C.  &  L.  F.  Strawn,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  collector  of  Livingston  county  applied  to 
the  county  court  of  said  county  for  judgment  against  prop- 
erty of  appellee  for  delinquent  taxes  of  $i6i  on  its  depot 
property  in  the  city  of  Pontiac,  $182.57  the  road  and  bridge 
tax  of  the  township  of  Sunbury,  and  $78.10  interest  on  a 
back  assessment  of  the  capital  stock  and  franchise  of  appel- 
lee for  the  year  1904,  and  for  an  order  of  sale  to  satisfy  the 
same.  The  court  sustained  the  objections  and  refused  judg- 
ment, and  from  the  decision  and  judgment  of  the  county 
court  this  appeal  was  taken. 

It  is  admitted  that  the  judgment  was  correct  so  far  as 
the  tax  of  $161  on  the  depot  property  is  concerned,  and  the 
errors  assigned  are  confined  to  the  road  and  bridge  tax  and 
the  interest  charge. 

The  objection  to  the  road  and  bridge  tax  of  the  town- 
ship of  Sunbury  was,  that  said  tax  was  levied  by  the  com- 
missioners of  highways  of  said  town  under  the  provisions 
of  section  83  of  chapter  121,  beings  the  act  in  regard  to 
roads  and  bridges  in  counties  under  township  organization ; 
(Laws  of  1883,  p.  136;)  that  said  section  governs  towns 
under  the  labor  system  while  the  town  of  Sunbury  was  un- 
der the  cash  system ;  that  the  highway  commissioners,  act- 
ing under  the  labor  system,  levied  fifty  cents  on  the  $100 
of  the  property  valuation  whereas  they  could  levy  only  forty 
cents  on  the  $100  of  such  valuation,  and  that  there  was  no 
record  in  the  town  clerk's  office  of  the  purposes  for  which 
the  levy  was  made. 
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To  meet  the  prima  facie  case  made  by  the  collector  the 
objector  called  as  a  witness  the  town  clerk,  and  proved  that 
there  was  no  record  of  any  vote  adopting  the  labor  system. 
The  clerk  then  identified  the  town  road  record,  and  the  ob- 
jector offered  in  evidence  the  record  of  the  proceedings  of 
the  commissioners  of  highways  at  a  meeting  held  April  12, 
1905,  whith  recited  that  they  decided  to  levy  thirty-five  cents 
on  each  $100  as  it  was  on  the  assessor's  books  for  1904 
district  road  tax.  This  evidence  tended  to  prove  that  on 
April  12,  1905,  the  commissioners  made  an  attempt  to  levy 
a  tax  under  the  labor  system  by  virtue  of  section  83,  and 
if  the  town  was  under  the  cash  system  such  levy  would  be 
illegal.  But  it  was  shown  that  the  attempted  tjix  levy  of 
April  12,  1905,  was  not  for  the  tax  which  objector  was 
asked  to  pay.  The  town  clerk  testified  that  the  record  of 
the  levy  offered  by  the  objector  was  not  the  record  of  the 
levy  of  the  road  and  bridge  tax  for  1905,  for  which  judg- 
ment was  asked.  The  record  of  the  semi-annual  meeting 
of  the  commissioners  on  September  5,  1905,  was  offered  in 
evidence,  showing  that  the  commissioners  at  that  meeting 
determined  that  a  tax  of  fifty  cents  on  each  $100  should  be 
levied  on  all  the  property  of  the  town  for  road  and  bridge 
purposes  and  for  the  payment  of  any  outstanding  orders 
drawn  by  them  on  their  treasurer  for  the  year  1905,  in  pur- 
suance of  and  in  compliance  with  section  13  of  chapter  121 
of  the  statute.  The  levy  was  not  made  under  section  83, 
relating  to  towns  under  the  labor  system,  but  was  made  un- 
der and  by  authority  of  section  13,  governing  towns  under 
the  cash  system.  The  record  showed  the  purposes  for  which 
the  levy  was  made,  and  they  were  those  specified  in  section 
13,  and  the  record  recited  that  the  levy  was  made  under 
that  section.  The  objector  alleged  that  the  town  was  under 
the  cash  system,  and  the  commissioners  were  therefore  au- 
thorized to  levy  not  exceeding  sixty  cents  on  each  $100 
of  the  property  valuation.  The  objection  to  the  road  and 
bridge  tax  was  groundless. 
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The  county  clerk  computed  interest  at  ten  per  cent  upon 
the  back  assessment  of  the  capital  stock  and  franchise  of  the 
objector,  and  the  objection  alleged  that  such  interest  charge 
was  void  and  not  authorized  by  law.  Such  a  charge  is  au- 
thorized by  section  276  of  chapter  120  of  the  Revised  Stat- 
utes, relating  to  revenue,  in  the  case  of  property  omitted  in 
the  assessment  of  any  year.  But  counsel  for  objector  say 
that  this  back  assessment  was  neither  necessarily  nor  by  in- 
ference an  assessment  of  omitted  property,  and  therefore  it 
was  not  within  the  statute.  The  objector  offered  in  evi- 
dence a  certificate  of  the  State  Board  of  Equalization  stat- 
ing that  said  board  had  made  a  back  assessment  of  capital 
stock  and  franchise  against  the  objector  for  the  year  1904, 
amounting,  in  the  aggregate,  to  $339,100,  and  that  the 
amount  apportioned  to  Livingston  county  was  $27,749,  and 
the  county  clerk  was  directed  to  apportion  that  sum  as  a 
back  assessment  of  capital  stock  and  franchise  for  the  year 
1904  to  the  several  localities  in  the  county  entitled  thereto, 
in  the  manner  provided  by  law.  No  objection  was  made  to 
the  back  assessment,  as  it  was  called,  and  the  only  objection 
was  to  the  interest  charge.  The  board  of  equalization  did 
not,  apparently,  attempt  to  re-value  or  re-assess  property 
already  valued  and  assessed,  and  what  was  called  the  back 
assessment  could  only  have  been  an  assessment  for  omitted 
property.  The  board  could  only  make  the  back  assessment 
as  of  so  much  capital  stock  and  franchise  omitted  from  the 
assessment  for  the  year  1904.  The  addition  of  ten  per  cent 
was  legal  and  authorized  by  the  statute,  and  the  county 
court  erred  in  sustaining  an  objection  to  it. 

The  judgment  of  the  county  court  is  reversed  as  to  the 
road  and  bridge  tax  of  $182.57  and  the  interest  on  the 
assessment  of  capital  stock  and  franchise,  amounting  to 
$78.10,  and  the  cause  is  remanded  to  that  court  with  di- 
rections to  overrule  the  objections  and  enter  judgment  for 
said  amounts.  Reversed  and  remanded. 
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T.  L.  Morgan  et  al 

Chari^^s  SchusselIvE  et  al. 
Opinion  Hied  June  ip,  1907. 

1.  CoNSTiTUTioNAi,  i*AW — legislature  cannot  delegate  the  taxing 
power  to  other  than  corporate  authorities.  Section  9  of  article  9 
of  the  constitution  prohibits  the  legislature  from  delegating  the 
power  of  corporate  or  local  taxation  to  persons  other  than  the  cor- 
porate authorities  directly  elected  by  t^e  people  of  the  district  to 
be  taxed  or  appointed  in  some  mode  to  which  they  have  assented.^ 

2.  Same — legislature  cannot  compel  a  municipal  corporation  to 
incur  a  debt  against  its  will.  Section  10  of  article  9  of  the  consti- 
tution prohibits  the  legislature  from  creating  a  debt  against  a  mu- 
nicipal corporation  for  merely  local  purposes  and  subjecting  the 
property  in  such  municipality  to  a  tax  for  its  payment  without  the 
consent  of  the  tax-payers  affected. 

3.  Same — part  of  section  40^2  of  the  Farm  Drainage  act  is  un- 
constitutional. Section  40J4  of  the  Farm  Drainage  act,  in  so  far 
as  it  empowers  commissioners  of  a  drainage  district  embracing  sev- 
eral towns  to  construct  bridges  or  culverts  in  public  highways  of  a 
town  and  collect  the  cost  thereof  from  the  road  and  bridge  fund 
of  the  town,  is  in  violation  of  sections  9  and  10  of  article  9  of  the 
constitution.  (Heffner  v.  Cass  and  Morgan  Counties,  193  111.  439, 
explained.) 

4.  Drainage — when  bridges  or  culverts  must  be  built  at  the  ex- 
pense of  district.  Section  40J4  of  the  Farm  Drainage  act  requires 
drainage  commissioners  to  construct  all  bridges  and  culverts  along 
or  across  any  public  highway  which  may  be  necessary  for  the  use 
or  protection  of  the  work  at  the  expense  of  the  district,  where  the 
necessity  for  them  arises  from  the  construction  of  an  artificial  ditch 
where  no  natural  water-course  ever  existed. 

5.  Same — drainage  commissioners  are  not  corporate  authorities. 
Drainage  commissioners  elected  in  a  drainage  district  embracing 
several  towns  are  not  corporate  authorities  of  such  towns,  and  can 
not  be  empowered  by  the  legislature  to  impose  a  burden  upon  any 
town,  without  its  consent,  which  requires  resort  to  taxation  to  re- 
move it ;  and  this  is  true  notwithstanding  the  drainage  commission- 
ers are  not  vested  with  power  to  levy  taxes  to  discharge  the  burden. 

Appeai.  from  the  Circuit  Court  of  Mason  county;   the 
Hon.  T.  N.  Mehan,  Judge,  presiding. 
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Lyman  Lacey,  Jr.,  for  appellants : 

The  commissioners  of  highways  shall  have  charge  of 
the  roads  and  bridges  of  their  respective  towns,  and  it  shall 
be  their  duty  to  keep  the  same  in  repair  and  to  improve 
them,  so  far  as  practicable.    Rev.  Stat.  chap.  121,  sec.  2. 

If  the  ditch  in  question  had  been  constructed  by  the  com- 
missioners of  highways,  it  would  have  been  their  duty  to 
have  constructed  the  bridge  in  controversy.  Rev.  Stat, 
chap.  121,  sec.  2. 

The  commissioners  of  this  special  drainage  district  in 
the  county  of  Mason  and  State  of  Illinois  are  authorized  to 
bring  this  action.  They  are  the  corporate  authorities  of  the 
district.     Farm  Drainage  act,  sec.  15a. 

It  is  the  duty  of  the  commissioners  of  highways  to  con- 
struct the  bridge  in  question  upon  demand  being  made  upon 
them  by  the  corporate  authorities  of  the  said  drainage  dis- 
trict. Having  failed  to  do  so,  the  commissioners  of  the 
drainage  district  are  authorized  to  construct  said  bridge  and 
bring  this  action  for  the  money  expended  in  constructing  it. 
Farm  Drainage  act,  sees.  40,  403^. 

A  drainage  district  is  a  public  corporation,  in  which 
the  public  have  an  interest,  and  it  is  only  by  virtue  of  the 
drainage  being  a  matter  of  public  improvement  that  the  in- 
ventoried land,  only,  can  be  taxed  for  the  improvement. 
Heffner  v.  Cass  and  Morgan  Counties,  193  111.  439. 

A  statute  imposing  upon  commissioners  of  highways 
the  duty  to  restore  highways  at  crossings  to  their  original 
usefulness  or  to  provide  crossings,  creates  a  continuing  duty, 
and  an  action  to  compel  the  performance  of  such  duty  is  not 
subject  to  the  Statute  of  Limitations.  19  Am.  &  Eng.  Ency. 
of  Law,  (2d  ed.)  p.  202,  note  i. 

Section  40}^  of  the  Farm  Drainage  act  is  constitutional. 
Heifner  v.  Cass  and  Morgan  Counties,  193  111.  439. 

The  legislature  of  the  State  of  Illinois  has  full  power 
and  control  over  the  public  corporations  of  the  State.  There 
is  no  constitutional  restriction  upon  that  power.    Richland 


Digitized  by  VjOOQ IC 


108  Morgan  v.  Schusselle.  [228  III. 

County  V.  Laivrencc  County,  12  111.  i ;  Dennis  v.  Maynard, 
15  id.  480;  Pike  County  v.  State^  11  id.  202;  Wether  ell  v. 
Devine,  116  id.  631;  Oivners  of  Lands  v.  People,  113  id. 
305 ;  Marion  County  v.  Lear,  108  id.  349 ;  People  v.  Pozver, 
25  id.  191 ;  Harris  v.  Whiteside  County,  105  id.  445 ;  H^^- 
«^r  V.  C(W^  anJ  Morgan  Counties,  193  id.  439. 

NoRTRUP  &  Wii^UAMS,  for  appellees : 

It  is  a  part  of  the  duties  of  the  commissioners  of  high- 
ways to  lay  out,  alter,  widen  or  vacate  roads,  and  to  exercise 
such  care  and  superintendence  over  roads  and  bridges  as  the 
public  good  may  require.  Rev.  Stat.  chap.  121,  sec.  5,  sub- 
div.  I. 

If  the  drainage  district  in  question,  covering  only  about 
one-fourth  of  the  area  of  the  town  of  Pennsylvania,  can 
build  the  bridge  now  sued  for,  it  would  indirectly  levy  a  tax 
and  compel  the  entire  town  to  pay  it,  against  the  consent  of 
the  tax-payers.  Taxation  must  be  uniform  within  the  ju- 
risdiction imposing  the  same.    Const,  art.  9,  sees.  9,  10. 

Taxation  cannot  be  imposed  without  the  consent  of  the 
tax-payers  who  have  to  pay  the  same.  Updike  v.  Wright, 
81  111.  49;  People  V.  Knopf,  171  id.  191. 

Highway  commissioners  cannot  be  compelled,  against 
their  judgment  and  (discretion,  to  build  a  bridge.  People  v. 
Highzvay  Commissioners,  158  111.  107. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

The  appellants,  as  commissioners  of  the  Central  Special 
Drainage  District  in  the  county  of  Mason  and  State  of  Illi- 
nois, brought  an  action  of  debt  in  the  circuit  court  of  Mason 
county,  to  the  February,  1906,  term,  against  appellees,  as 
commissioners  of  highways  of  the  town  of  Pennsylvania, 
in  said  county,  to  recover  the  sum  of  $317  expended  by  ap- 
pellants, as  commissioners  of  such  drainage  district,  in  con- 
structing a  bridge  over  a  ditch  of  the  drainage  district  in 
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said  town.  The  cause  was  submitted  to  the  circuit  court 
without  a  jury,  upon  a  stipulation  of  facts.  The  finding  was 
in  favor  of  appellees,  and  judgment  was  rendered  against 
appellants  for  costs.  Appellants  have  appealed  to  this  court. 
Mason  county  is  under  township  organization.  The 
drainage  district,  which  was  organized  under  the  Farm 
Drainage  act  and  which  embraces  22,000  acres  of  land, 
includes  parts  of  three  towns  in  said  county,  one  of  which 
is  the  town  of  Pennsylvania.  Said  town  contains  23,040 
acres,  only  5920  acres  of  which  are  within  the  drainage  dis- 
trict. The  town  of  Pennsylvania  has  been  heretofore  as- 
sessed for  benefits  to  highways  by  the  drainage  district,  all 
of  which  assessments  have  been  paid.  The  drainage  dis- 
trict includes  within  its  boundaries  a  certain  public  high- 
way running  north  and  south  in  the  town  of  Pennsylvania, 
The  center  line  of  this  highway  is  the  east  boundary  line  of 
a  certain  tract  of  land  now  owned  by  one  Benjamin  Itzen, 
which  lies  in  the  town  of  Pennsylvania  and  which  is  included 
in  the  drainage  district.  This  highway  was  in  existence  at 
the  time  the  drainage  district  was  organized,  and  was  at 
that  time,  and  now  is,  the  only  highway  contiguous  to  said 
tract  of  land.  In  1887  ^^e  drainage  district  constructed  one 
of  its  ditches,  which  does  not,  and  never  did,  constitute  a 
natural  water-course,  in  said  highway  and  west  of  the  cen- 
ter line  thereof,  along  the  entire  east  side  of  the  land  now 
owned  by  Itzen,  thereby  separating  said  land  from  the  line 
of  travel  in  the  highway.  It  thereupon  became  necessary  to 
construct  a  bridge  over  said  ditch  in  order  to  connect  said 
tract  of  land  with  the  highway  for  the  use  of  the  owners 
and  occupants  of  said  tract  in  passing  to  and  from  the  high- 
way, and  accordingly  the  then  acting  commissioners  of  the 
drainage  district,  immediately  after  the  construction  of  the 
ditch,  built  such  bridge.  The  commissioners  of  highways 
never  assumed  any  authority  or  jurisdiction  over  that  bridge, 
but  the  same  was  always  maintained  by  the  commissioners 
of  the  drainage  district.    Shortly  before  the  commencement 
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of  this  suit  the  bridge  above  mentioned  became  out  of  repair 
and  it  was  necessary  to  replace  it  with  a  new  bridge.  Itzen 
notified  appellants  of  the  necessity  for  a  new  bridge,  and  ap- 
pellants thereupon  served  a  written  notice  upon  appellees  to 
construct  said  bridge  within  thirty  days,  and  that  in  default 
thereof  appellants  would  build  said  bridge  and  would  bring 
suit  against  appellees  for  the  costs  and  expenses  thereof. 
After  the  expiration  of  the  thirty  days  mentioned  in  the 
notice,  appellees  having  failed  to  construct  the  bridge,  ap- 
pellants built  the  same  at  a  cost  of  $317  and  brought  this 
action  of  debt  to  recover  that  amount  from  appellees. 

Section  405^  of  the  Farm  Drainage  act  (being  para- 
graph 1 15  of  chapter  42  of  Kurd's  Revised  Statutes  of  1905) 
is  as  follows:  "The  commissioners  shall  have  the  power 
and  are  required  to  make  all  necessary  bridges  and  culverts 
along  or  across  any  public  highway  or  railroad  which  may 
be  deemed  necessary  for  the  use  or  protection  of  the  work, 
and  the  cost  of  the  same  shall  be  paid  out  of  the  road  and 
bridge  tax,  or  by  the  railroad  company  as  the  case  may  be : 
Provided,  hozvever,  notice  shall  first  be  given  to  the  road 
or  railroad  authorities  to  build  or  construct  such  bridge  or 
culvert,  and  they  shall  have  thirty  days  in  which  to  build 
or  construct  the  same,  such  bridges  or  culverts  shall  in  all 
cases  be  constructed  so  as  not  to  interfere  with  the  free  flow 
of  water  through  the  drains  of  the  district.  Should  any 
railroad  company  refuse  or  neglect  to  build  or  construct 
any  bridge  or  culvert  as  herein  required,  the  commissioners 
constructing  the  same  may  recover  the  cost  and  expenses 
therefor  in  a  suit  against  said  company  before  any  justice 
of  the  peace  or  any  court  having  jurisdiction,  and  reason- 
able attorney's  fees  may  be  recovered  as  part  of  the  cost. 
The  proper  authorities  of  any  public  road  or  railroad  shall 
have  the  right  of  appeal  the  same  as  provided  for  individual 
land  owners." 

Appellants  insist  that  this  section  of  the  statute  author- 
ized them  to  construct  the  bridge  in  question  after  the  com- 
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missioners  of  highways  had  been  notified  and  had  refused 
so  to  do,  and  to  recover  the  cost  thereof  in  this  action  of 
debt  against  the  highway  commissioners.  Appellees,  on  the 
other  hand,  contend,  first,  that  the  section  above  quoted  has 
no  application  to  a  bridge  in  the  highway  which  is  made 
necessary  by  the  construction  by  a  drainage  district  of  an 
artificial  ditch  in  the  highway,  which  bridge  is  not  in  the 
line  of  public  travel  along  the  highway;  and  second,  that 
the  statute  is  unconstitutional  in  so  far  as  it  imposes  upon 
a  town,  or  the  road  and  bridge  fund  thereof,  a  liability  to 
pay  for  bridges  constructed  in  a  public  highway  by  the  fom- 
missioners  of  a  drainage  district.  It  is  only  necessary  to 
consider  appellees'  second  contention. 

Section  403/2,  supra^  was  a  part  of  the  Farm  Drainage 
act  as  originally  enacted  in  1885.     Under  the  original  act 
the  highway  commissioners  of  each  town  in  counties  under 
township  organization  were  ex  officio  commissioners  for  all 
drainage  districts  in  such  town.    Hence,  when  section  40J/2 
was  enacted,  the  authority  thereby  conferred  to  construct 
the  bridges  therein  designated  and  to  pay  the  cost  thereof 
out  of  the  road  and  bridge  tax  was  conferred  upon  the 
highway  commissioners  of  the  town.    By  an  amendment  to 
the  act,  made  in  1895,  it  was  provided  that  upon  the  organi- 
zation of  a  drainage  district  under  the  act,  the  duties  and 
obligations  of  the  commissioner  of  highways  as  drainage 
commissioners  should  cease  as  soon  as  drainage  commis- 
sioners should  be  elected  and  qualify  as  therein  prQvided. 
(Sec.  8ga  of  chap.  42,  supra,)     One  effect  of  that  amend- 
ment was  to  so  change  section  40>4  as  to  authorize  persons 
other  than  highway  commissioners  to  construct  bridges  in 
public  highways,  under  certain  conditions,  at  the  cost  of  the 
town  in  which  such  highway  should  be  located.    The  ques- 
tion is  therefore  here  presented  whether  the  legislature  has 
the  power  to  delegate  to  others  than  the  corporate  authori- 
ties of  a  town  the  power  to  construct  bridges  to  be  paid 
for  out  of  taxes  derived  from  the  property  in  such  town. 
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It  has  been  heretofore  frequently  decided  by  this  court 
that  section  9  of  article  9  of  our  present  constitution  is  a 
limitation  upon  the  power  of  the  legislature  to  delegate  the 
right  of  corporate  or  local  taxation  to  any  other  than  the 
corporate  or  local  authorities  of  the  district  to  be  taxed, 
and  that  by  the  phrase  ''corporate  authorities,"  as  used  in 
said  section  of  the  constitution,  must  be  understood  those 
municipal  officers  who  are  either  directly  elect6d  by  the 
people  to  be  taxed  or  appointed  in  some  mode  to  which 
they  have  given  their  assent.  (People  ex  rel.  v.  Mayor,  51 
111.  17;  Harward  v.  St,  Clair  Drainage  Co.  id.  130;  Gage 
V.  Graham,  57  id.  144;  Updike  v.  Wright,  81  id.  49;  Cor- 
nell V.  People,  107  id.  372,)  We  have  also  held  that  sec- 
tion 10  of  article  9,  supra,  prohibits  the  legislature  from 
creating  a  debt  against  a  municipal  corporation  for  merely 
local  purposes,  and  subjecting  property  in  such  municipality 
to  a  tax  for  its  payment,  without  the  consent  of  the  tax- 
payers to  be  affected;  or,  expressed  in  different  language, 
the  legislature  cannot  compel  a  town  to  incur  a  debt  against 
its  will.  People  ex  rel.  v.  Mayor,  supra;  People  ex  rel,  v. 
City  of  Chicago,  51  III.  58;  Marshall  v.  Silliman,  61  id. 
218;  Updike  V.  Wright,  supra;  Decker  v.  Hughes,  68  111. 
33;  Gaddis  v.  Richland  County,  92  id.  119;  Chicago,  Bur- 
lington and  Qtiincy  Railroad  Co.  v.  City  of  Aurora,  99  id. 
205;  City  of  Chicago  v.  Cement  Co.  178  id.  372. 

In  our  judgment,  section  40j4  of  the  Fann  Drainage  act 
requires  the  commissioners  of  a  drainage  district  "to  make 
all  necessary  bridges  and  culverts  along  or  across  any  pub- 
lic highway,  *  ♦  *  which  may  be  deemed  necessary  for 
the  use  or  protection  of  the  work,"  at  the  expense  of  the 
drainage  district,  where  such  necessity  arises  from  the  con- 
struction of  a  purely  artificial  ditch  at  a  place  or  along  a  line 
where  no  natural  water-course  ever  existed,  and  that  said 
section,  in  so  far  as  it  empowers  the  commissioners  of  a 
drainage  district  to  construct  bridges  or  culverts  in  public 
highways  of  the  town  and  to  collect  the  cost  thereof  from 
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the  road  and  bridge  fund,  violates  both  sections  9  and  10 
of  article  9  of  the  constitution  of  this  State. 

Appellants  in  this  case  are  not  corporate  authorities  of 
the  town  of  Pennsylvania,  and  the  legislature  is  therefore 
prohibited  by  section  9,  supra,  from  granting  to  them  the 
right  to  impose  a  burden  upon  the  town  without  its  consent, 
to  remove  which  resort  must  be  had  to  taxation ;  and  this 
is  true  notwithstanding  the  fact  that  the  commissioners  of 
the  drainage  district  are  flot  vested  with  power  to  levy  taxes 
to  discharge  this  burden.  {People  ex  rel,  v.  Mayor,  supra.) 
The  alleged  debt  for  which  recovery  is  here  sought  was  not 
contracted  by  the  inhabitants  of  the  town  of  Pennsylvania 
or  the  corporate  authorities  of  the  town,  nor  have  such  in- 
habitants or  authorities  in  any  manner  manifested  their  as- 
sent to  the  imposition  of  such  debt  upon  the  town.  This  is 
a  clear  attempt  on  the  part  of  the  legislature  to  impose  a 
debt  upon  the  town  of  Pennsylvania,  which  could  only  be 
removed  by  resorting  to  taxation,  without  the  consent  and 
against  the  will  of  the  town. 

Appellants  place  great  reliance  upon  the  case  of  Heffncr 
V.  Cass  and  Morgan  Counties,  193  111.  439.  That  case  is 
easily  distinguished  from  a  case  of  the  character  of  the  one 
at  bar,  as  was  pointed  out  in  Drainage  Comrs.  v.  Highway 
Comrs.  220  111.  176,  where  we  used  this  language:  "As 
to  the  constitutional  question,  plaintiffs  in  error  insist  that 
the  validity  of  the  act  was  established  by  the  decision  in 
the  case  of  Heffner  v.  Cass  and  Morgan  Counties,  supra. 
There  are  material  and  important  distinctions  between  that 
action  of  trespass  for  the  alleged  wrongful  removal  by  drain- 
age commissioners  of  a  bridge  over  a  natural  water-course 
on  or  near  a  county  line  between  two  counties  not  under 
township  organization,  which  were-  under  a  duty  of  main- 
taining a  bridge  over  such  water-course  and  where  the  ob- 
ject of  removing  the  bridge  was  to  provide  for  an  increased 
flow  of  water  in  such  water-course,  and  this  action  of  debt 
for  the  recovery  of  the  cost  of  [a  bridge  over]   a  purely 
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artificial  ditch  where  no  natural  water-course  ever  existed 
and  where  there  had  been  no  bridge  nor  any  duty  to  maintain 
one,  and  the  ditch  was  for  the  sole  and  exclusive  benefit  of 
a  drainage  district  constituting  not  more  than  three-eighths 
of  the  territory  of  th^  two  towns,  which  is  presumed  by  law 
to  have  been  all  the  lands  benefited  by  the  ditch." 

Language  found  in  the  Heffner  case  inconsistent  with 
the  views  whi.ch  we  have  above  expressed  was  not  neces- 
sary to  the  decision  of  that  case  and  does  not  control  here. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


The  Chicago  Union  Traction  Company 

V. 

Mrs.  Toni  Ertrachter. 

Opinion  Hied  June  ip,  1907. 

1.  Instructions — when  instruction  requiring  proof  of  certain 
fact  is  properly  refused.  An  instruction  asked  by  the  defendant,  re- 
quiring the  plaintiff  to  prove,  as  a  condition  to  a  recovery  for  a 
personal  injury,  that  she  fell  "by  reason  of  the  car  being  suddenly 
and  violently  started,"  is  properly  refused,  even  though  one  count 
of  the  declaration  made  such  allegation,  where  another  count  al- 
leged that  she  fell  because  defendant  "carelessly  and  negligently" 
caused  the  car  "to  be  started  and  moved." 

2.  Evidence. — when  answers  of  experts  are  not  too  conjectural 
to  he  admissible.  Answers  of  physicians  testifying  as  experts  in  a 
personal  injury  case,  to  the  effect  that  the  happening  of  the  acci- 
dent set  out  in  the  declaration  could  or  might  have  caused  plaintiff's 
next  child  to  be  born  dead,  and  also  her  subsequent  miscarriage, 
are  not  too  remote  or  conjectural  to  be  admissible. 

3.  Same — physician  may  he  asked,  on  cross-examination,  to  give 
names  of  medical  authorities.  A  physician  who  has  testified  as  an 
expert  in  a  personal  injury  case  may  be  asked,  on  cross-examina- 
tion, to  state  the  names  of  medical  authorities  supporting  a  propo- 
sition concerning  which  he  has  testified. 

4.  Trial — what  is  not  an  attempt  to  impeach  witness  on  irrele- 
vant matter.  In  a  personal  injury  case,  where  it  is  claimed  that 
plaintiff's  injury  caused  her  next  child  to  be  stillborni  testimony  by 
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a  physician  to  the  eflfect  that  he  examined  the  child  the  day  after  its 
birth  and  that  it  was  well  developed  and  appeared  to  weigh  about 
six  pounds,  is  material,  and  an  attempt  to  impeach  the  witness  by 
showing  he  had  made  a  contradictory  statement  to  the  plaintiff's 
counsel  is  not  an  attempt  to  impeach  on  an  immaterial  matter. 

5.  Same — practice  of  attorneys  testifying  is  not  approved.  The 
fact  that  the  attorneys  for  the  plaintiff  in  a  personal  injury  case 
take  the  stand  and  testify  that  a  certain  medical  witness  for  the  de- 
fendant had  offered  to  manufacture  certain  testimony,  which  fact 
had  been  denied  by  the  witness  on  cross-examination,  is  not  ground 
for  reversal,  but  the  practice  of  attorneys  testifying  in  the  case  they 
are  trying  is  not  approved. 

Appeai^  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Wind^s, 
Judge,  presiding. 

John  A.  Rose,  and  Albert  M.  Cross,  (W.  W.  Gurley, 
of  counsel,)  for  appellant. 

Whitman  &  Horner,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  affirming  that  of  the  circuit  court  of  Cook  county  for 
$3100  in  a  case  brought  by  appellee,  against  appellant,  to 
recover  damages  for  personal  injuries. 

July  4,  1902,  appellee  and  three  of  her  children  were 
passengers  on  a  west-bound  street  car  on  Twelfth  street,  in 
the  city  of  Chicago.  The  car  on  which  appellee  was  riding 
stopped  about  a  half  block  east  of  its  western  terminus,  For- 
tieth avenue,  and  before  reaching  the  switch  leading  from 
the  northerly  or  west-bound  track  to  the  southerly  or  east- 
bound  track.  It  is  claimed  by  appellant  that  the  car  was 
stopped  further  east  than  it  otherwise  would  have  been,  be- 
cause of  a  blockade  of  cars.  Shortly  after  the  car  had  so 
stopped  appellee  attempted  to  alight.  Appellant  contends 
that  the  car  started  before  appellee  attempted  to  get  off  and 
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that  there  is  no  testimony  tending  to  show  that  the  man  in 
charge  knew  that  she  was  going  to  try  to  alight,  while,  on 
the  other  hand,  it  is  contended  that  before  the  car  started 
up  the  oldest  girl  got  off  and  that  appellee  had  helped  off 
the  other  two  girls  before  she  herself  attempted  to  step  off ; 
that  she  then  stepped  down  onto  the  running-board  along 
the  side  of  the  car  and  was  stepping  from  that  when  the  car 
started,  throwing  her  to  the  ground. 

The  evidence  on  this  point  was  conflicting,  and  hence 
the  judgment  of  the  Appellate  Court  affirming  that  of  the 
lower  court  is  conclusive  in  this  court  on  that  question. 
This  is  admitted  by  counsel  for  appellant,  but  they  contend 
that  the  evidence  was  extremely  close,  and  therefore  this 
court  should  scrutinize  with  great  care  the  questions  of  law 
involved  in  the  hearing.  In  discussing  the  questions  of  law 
raised  we  do  not  wish  to  be  understood  as  admitting  ap- 
pellant's contention  that  on  this  question  the  evidence  was 
close. 

The  first  contention  is,  that  the  court  erred  in  refusing 
for  appellant  instruction  3,  which  reads : 

"The  burden  of  proof  is  not  upon  the  defendant  to  show 
how  the  plaintiff  came  to  fall.  If  the  preponderance  of  the 
testimony  does  not  show  that  she  fell  by  reason  of  the  car 
being  suddenly  and  violently  started,  your  verdict  should  be 
not  guilty." 

Counsel  urge  that  this  court  has  frequently  held  that  the 
plaintiff  must  recover,  if  at  all,  on  the  negligence  charged 
in  the  declaration.  This  is  undoubtedly  the  law.  We  can 
not,  however,  agree  with  their  claim  that  this  instruction 
sets  out  substantially  the  only  negligence  charged  against 
appellant  by  the  declaration.  The  first  count  in  the  declara- 
tion charges  that  appellant  caused  its  said  cars  "to  be  sud- 
denly and  violently  started,"  but  the  second  count  charges 
that  "the  defendant  carelessly  and  negligently  caused  said 
last  mentioned  car  to  be  started  and  moved,"  etc.  There 
is  nothing  said  in  the  second  count  about  the  car  being  sud- 
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denly  and  violently  started.  Under  this  count  appellee  was 
not  required  to  prove,  by  a  preponderance  of  the  evidence, 
"that  she  fell  by  reason  of  the  car  being  suddenly  and  zHo- 
lently  started."  By  the  very  rule  invoked  by  appellant  this 
instruction  was  properly  refused. 

It  is  further  contended  by  appellant  that  the  court  im- 
properly admitted  evidence  that  appellee  was  delivered  of  a 
still-born  child  in  January,  1903,  and  had  a  miscarriage  in 
June,  1905.  Counsel  for  appellant  urge  that  this  evidence 
was  in  no  way  connected  with  the  accident,  and  that  after 
the  evidence  was  all  in  the  trial  court  so  concluded  and  gave 
an  instruction  to  the  jury  to  disregard  all  this  evidence. 
That  instruction  reads : 

"The  plaintiff  cannot  recover  anything  in  this  case  either 
because  of  the  loss  to  her  by  reason  of  her  child  being  born 
dead  or  by  reason  of  her  miscarriage  in  June,  1905,  but  her 
recovery  in  this  case,  if  you  find,  from  the  evidence,  she  is 
entitled  to  recover,  must  be  confined  to  her  personal  inju- 
ries, if  any  shown  by  the  evidence,  which  she  has  suffered 
as  the  result  of  the  negligence  of  the  defendant  as  charged 
in  the  plaintiff's  declaration." 

We  do  not  understand  from  this  that  the  court  intended 
to  instruct  the  jury  that  all  the  evidence  as  to  the  still-bom 
child  and  the  miscarriage  was  removed  from  their  consid- 
eration. The  extent  and  nature  of  the  injuries,  if  any,  which 
appellee  suffered  as  a  result  of  appellant's  negligence  were 
questions  of  fact  for  the  jury.  All  evidence  that  tended  to 
show  that  the  child  was  still-born  or  that  a  miscarriage  was 
caused  as  a  result  of  the  negligence  of  the  defendant,  as 
charged  in  the  declaration,  was  properly  admitted  to  the 
jury.  {South  Chicago  City  Railway  Co.  v.  McDonald,  196 
111.  203;  Chicago  Union  Traction  Co.  v.  May,  221  id.  530.) 
This  instruction  certainly  states  the  law  on  this  point  in  as 
favorable  terms  to  appellant  as  could  reasonably  be  required. 

Several  physicians  testified,  for  appellee,  that  the  acci- 
dent set  out  in  the  declaration  could  or  might  have  caused 
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the  still-birth  of  the  child  in  1903  and  the  miscarriage  in 
1905.  Appellant  insists  that  this  evidence  is  too  conjectural 
to  be  admitted ;  that  such  evidence  must  show  with  reason- 
able certainty  what  the  consequences  are, — ^not  what  might 
possibly  follow.  One  of  the  physicians  testified  positively 
that  in  his  judgment  the  accident  caused  the  child  to  be  stifl- 
born  and  the  miscarriage.  This  answer  was  stricken  out, 
on  motion  of  appellant,  as  improperly  invading  the  province 
of  the  jury.  In  making  this  motion  appellant  apparently 
cited,  and  the  court  in  ruling  relied  on,  Illinois  Central  Rail- 
road Co.  V.  Smith,  208  111.  608.  After  this  motion  was  al- 
lowed, appellant's  counsel  objected  to  questions  being  asked 
in  the  form  that  he  had  apparently  contended  for  when  he 
had  obtained  the  court's  ruling  striking  out  the  answer 
wherein  the  physician  testified  positively  that  in  his  judg- 
ment the  accident  caused  the  birth  of  the  child  still-bom 
and  the  miscarriage.  The  decisions  on  this  question  are 
discussed  at  length  and  distinguished  and  the  correct  rule 
laid  down  in  the  recent  case  of  City  of  Chicago  v.  Didier, 
227  111.  571.  We  do  not  think  on  this  record  that  the  trial 
court  committed  reversible  error  in  its  rulings  as  to  the 
questions  asked  of  expert  witnesses. 

Contention  is  further  made  that  the  court  erred  in  per- 
mitting Dr.  Grinker  to  testify,  over  objections  of  appellant, 
that  pressure  in  the  right  hypochondriac  region  or  on  the 
back  of  the  head  elicited  a  scream ;  that  "upon  touching  the 
patient's  skin  on  both  sides  a  comparison  revealed  to  me 
that  the  entire  right  side,  up  to  the  wrist,  was  less  sensitive 
to  the  touch  than  the  left  side,"  whereas  the  sensation  in  the 
palm  of  the  right  hand  was  greater, — there  was  hyper-sensi- 
tiveness as  compared  with  the  left  palm.  The  witness  stated 
at  the  close  of  his  evidence  that  to  testify  as  to  these  matters 
without  telling  anything  the  patient  said  was  "pretty  diffi- 
cult in  nervous  cases,  where  we  depend  so  much  upon  the 
patient's  statement."  After  this  testimony  was  given,  the 
court,  with  the  consent  of  appellee's  counsel,  struck  it  out. 
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but  it  is  urged  that  it  produced  such  an  impression  upon 
the  minds  of  the  jury  that  its  original  admission  was  re- 
versible error.  Until  the  nature  of  the  testimony  was  made 
apparent  the  court  could  not  intelligently  rule  as  to  whether 
it  was  admissible.  When  it  was  found  that  the  testimony 
was  based  on  appellee's  statement  it  was  stricken  out.  We 
do  not  think  the  jury  were  misled  in  any  way  by  this  tes- 
timony. 

Irving  Gould,  who  testified  for  appellant,  was  one  of  its 
investigators.  It  is  complained  that  the  court  allowed  him 
to  be  cross-examined  at  great  length  as  to  the  work  he  had 
done  in  other  cases  for  appellant.  The  scope  of  this  line  of 
cross-examination  is  largely  within  the  discretion  of  the  trial 
court.  We  do  not  think  in  this  instance  the  court  abused 
that  discretion. 

Complaint  is  also  made  that  Dr.  Leeming,  a  witness  for 
appellant,  was  asked  what  bearing  excessive  crying  and  wor- 
rying and  trouble  (which  the  evidence  tended  to  show  came 
from  other  causes  than  the  accident)  would  have  upon  the 
plaintiff's  condition  after  the  accident,  and  whether  it  was 
sufficient  to  produce  the  death  of  the  child  in  the  uterus. 
An  objection  of  appellee  to  this  question  was  sustained.  All 
the  material  parts  of  the  question  were  asked  and  answered 
later  on,  so  that  if  there  was  any  error  in  the  first  ruling 
of  the  court  appellant  did  not  thereby  suffer  any  injury. 
Counsel  also  claim  that  the  court  erred  in  allowing  this  wit- 
ness to  be  asked  to  state  the  names  of  medical  authorities 
in  support  of  a  proposition  concerning  which  he  testified. 
An  expert  witness  may  be  cross-examined  as  to  "the  basis 
of  his  opinion,  as  to  whether  the  authorities  do  not  lay  down 
a  different  doctrine,  and  the  like."  2  Elliott  on  General 
Practice,  sec.  652;  see,  also.  City  of  Bloomington  v.  Shrock, 
no  111.  219,  and  the  authorities  there  cited. 

Complaint  is  also  made  that  in  rebuttal  for  appellee  ex- 
pert witnesses  were  permitted  to  define  medical  terms  touch- 
ing upon  evidence  which  was  immaterial  and  irrelevant.    It 
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is  sufficient  to  say  that  we  cannot  see  how  appellant  was 
injured  in  any  manner  by  this  testimony. 

Dr.  Braunstein  testified,  for  appellant,  that  he  visited  the 
appellee  the  day  after  the  birth  of  the  still-bom  child,  in 
1903,  and  examined  the  child  and  the  afterbirth,  and  that 
the  child  was  well  developed  and  seemed  to  weigh  about 
six  pounds.  He  was  asked,  on  cross-examination,  if  he  had 
not  been  to  the  office  of  appellee's  counsel  and  there  stated 
that  in  his  opinion  it  would  be  necessary  for  the  appellee, 
in  order  to  recover  for  the  child  having  been  still-bom,  to 
manufacture  some  testimony.  He  admitted  that  he  had 
stated  something  of  that  kind,  but  denied  that  he  had  stated 
that  if  it  was  made  a  sufficient  object  to  him  he  would  tes- 
tify that  the  child  was  "only  about  three  pounds  in  weight" 
when  it  was  born.  He  also  denied  that  during  the  same 
conversation  he  had  stated  that  the  child,  when  he  saw  it 
after  its  birth,  weighed  about  four  pounds.  Counsel  who 
asked  these  questions  on  cross-examination  afterwards  took 
the  stand  and  testified  that  the  doctor  did  make  these  state- 
ments to  him  in  his  office,  in  the  presence  of  his  law  partner. 
The  partner  also  testified  to  the  same  eflfect.  It  is  urged  by 
counsel  for  the  appellant  that  the  cross-examination  on  this 
question  was  improper,  as  the  evidence  was  immaterial  and 
irrelevant,  and  that  therefore  the  attempt  to  impeach  the 
witness  on  such  points  was  error.  From  this  record  it  is 
manifest  fhat  the  evidence  as  to  the  child's  weight,  and 
whether  it  was  well  developed  at  birth,  had  a  direct  bear- 
ing on  the  question  as  to  whether  the  accident  caused  it 
to  be  still-born.  This  evidence  was  relevant  and  material. 
While  it  was  not  reversible  error,  on  the  record  in  this  case, 
to  admit  the  impeaching  testimony,  this  court  hals  discoun- 
tenanced and  generally  condemned  the  practice  of  attomeys 
testifying  in  a  case  in  which  they  appear  as  counsel.  Wil- 
kinson V.  People,  226  111.  135,  and  cases  there  cited. 

Finding  no  reversible  error  in  the  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affinned. 
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The  Lehigh  Valley  Transportation  Company 

V. 

The  Post  Sugar  Company. 
Opinion  Hied  June  ip,  ipoy, 

1.  PLEADING — the  objection  of  variance  must  he  raised  in  trial 
court.  As  a  condition  precedent  to  raising  the  question  of  variance 
upon  appeal,  the  objection  must  have  been  made  in  the  trial  court 
and  the  variance  particularly  pointed  out,  so  as  to  enable  the  trial 
judge  to  pass  upon  the  objection  understandingly  and  to  enable  the 
plaintiff  to  obviate  the  objection  by  amendment. 

2.  Same — when  a  motion  to  exclude  evidence  (ioes  not  particu- 
larly point  out  variance.  .  In  an  action  against  two  common  carriers 
for  damages  for  the  loss  of  a  shipment  of  goods,  a  motion  to  ex- 
clude all  evidence  in  the  record  touching  the  delivery  of  the  goods 
in  controversy,  upon  the  ground  of  variance  between  such  evidence 
and  the  declaration,  does  not  specifically  present  the  objection  that 
the  declaration  alleged  a  joint  contract  of  the  defendants,  whereas 
the  evidence  showed  there  was  no  joint  contract. 

3.  Caksiers — provision  of  bill  of  lading  construed.  A  provision 
in  a  bill  of  lading  exempting  the  first  carrier  from  liability  for  loss 
occurring  "after  said  property  is  ready  for  delivery  to  the  next 
carrier  or  consignee,"  contemplates  that  the  first  carrier  shall  have 
made  all  arrangements  necessary  to  transfer  possession  of  the  goods 
to  the  next  carrier  before  the  goods  can  be  regarded  as  "ready  for 
delivery.*' 

4.  Same — when  first  carrier  must  prepay  connecting  carrier's 
charges.  Where  a  transportation  company  agrees  to  transport 
goods  at  a  specified  rate  from  the  shipping  point  to  the  point  of 
destination,  which  is  on  a  connecting  line,  if  the  connecting  line  re- 
fuses to  accept  the  goods  without  prepayment  of  its  charges  it  is 
the  duty  of  the  transportation  company  to  prepay  such  charges  be- 
fore the  goods  can  be  said  to  be  "ready  for  delivery"  to  the  con- 
necting line. 

5.  Practice — right  of  the  court  to  render  judgment  against  the 
non-resident  defendant.  Where  a  resident  of  a  county  is  made  a 
defendant  in  good  faith  and  under  a  reasonable  belief  that  a  cause 
of  action  exists  against  him,  and  a  resident  of  another  county  is 
served  with  process  under*  section  2  of  the  Practice  act  and  appears 
and  defends,  the  court  has  jurisdiction  to  render  judgment  against 
such  non-resident  defendant,  even  though  the  court  directs  a  ver- 
dict in  favor  of  the  resident  defendant. 
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Appeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county ;    the  Hon.  T.  N.  Green,  Judge,  presiding. 

On  August  13,  1903,  appellee,  Post  Sugar  Company,  a 
limited  partnership  doing  business  at  Peoria  Heights,  Illi- 
nois, ordered  from  H.  O.  Wilbur  &  Sons,  of  Philadelphia, 
Pa.,  5000  pounds  of  chocolate  at  twenty-one  and  one-half 
cents  per  pound,  f .  o.  b.  cars  Philadelphia,  to  be  shipped  to 
Peoria  Heights  via  lines  of  Chicago,  Rock  Island  and  Pa- 
cific Railway  Company,  hereinafter  referred  to  as  the  Rock 
Island  company.  Peoria  Heights  is  about  five  miles  from 
the  city  of  Peoria  and  is  on  a  branch  line  of  the  company 
just  mentioned.  That  company  has  no  agent  at  Peoria 
Heights,  and  requires  the  prepayment  of  freight  billed  to 
that  station  unless  special  arrangements  for  the  payment  of 
freight  are  made  with  the  company  by  the  consignee  at  some 
other  station.  Peoria  Heights  is  therefore  known  as  a  pre- 
pay station.  The  Rock  Island  company  has  a  line  of  railroad 
extending  from  Peoria  to  Chicago.  It  does  not  own  or 
operate  any  railroad  running  into  Philadelphia  or  any  other 
place  east  of  Chicago. 

Appellant,  Lehigh  Valley  Transportation  Company,  is  a 
steamboat  company,  operating  a  line  of  boats  between  Buf- 
falo, N.  Y.,  and  Chicago.  The  Lehigh  Valley  Railroad 
Company  operates  a  railroad  from  Jersey  City,  N.  J.,  to 
Buffalo,  but  does  not  enter  Philadelphia.  Goods  shipped 
from  Philadelphia  to  Chicago,  or  points  west  thereof,  under 
contracts  with  the  Lehigh  Valley  Transportation  Company, 
are  carried  by  the  Philadelphia  and  Reading  Railway  Com- 
pany to  Bethlehem,  Pa.,  and  there  transferred  to  the  Lehigh 
Valley  Railroad  Company,  which  conveys  them  to  Buffalo, 
where  they  are  turned  over  to  appellant  and  carried  by  boat 
to  Chicago.  One  George  W.  Mitchell  was  in  August,  1903, 
the  soliciting  freight  agent  of  appellant  and  the  Lehigh  Val- 
ley Railroad  Company  at  Philadelphia. 
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Upon  receipt  of  the  order  from  appellee,  Wilbur  &  Sons 
prepared  the  chocolate  in  question  for  shipment,  and  on 
August  17,  1903,  delivered  it,  in  boxes,  at  the  freight  de- 
pot of  the  Philadelphia  and  Reading  Railway  Company,  tak- 
ing a  receipt  for  the  goods  from  the  latter  company.  This 
receipt  was  then  sent  by  Wilbur  &  Sons  to  Mitchell,  who 
issued  in  lieu  thereof  a  bill  of  lading  for  the  chocolate.  The 
heading  of  this  bill  of  lading  is  as  follows : 

* 'Lehigh  Valley  Transportation  Company. 
Rail  and  Lake. 
Via  Philadelphia  and  Reading  Railway  Company. 
For  rates  and  other  information  apply  to  the  office  of  Lehigh 
Valley  Transportation  Company,  716  Chestnut  Street. 

W.  P.  Henry,  Manager,  Buffalo,  N.  Y. 
Geo.  W.  Mitchell,  Agent,  Philadelphia." 

The  bill  of  lading,  on  its  face,  acknowledged  the  receipt 
from  H.  O.  Wilbur  &  Sons,  on  August  17,  1903,  of  fifty 
cases  of  chocolate,  weighing  5500  pounds,  consigned  to  the 
Post  Sugar  Company,  at  Peoria  Heights,  111.,  which  prop- 
erty "said  company  agrees  to  carry  to  said  destination,  if 
on  its  road,  otherwise  to  deliver  to  another  carrier  on  the 
route  to  said  destination."  It  was  also  therein  provided 
that  in  consideration  of  the  rate  of  freight  therein  named 
every  service  to  be  performed  by  any  carrier  under  the  bill 
of  lading  should  be  "subject  to  all  the  conditions,  whether 
printed  or  written,  herein  contained,  (see  conditions  on  back 
hereof,)  and  which  are  agreed  to  by  the  shipper  and  ac- 
cepted for  himself  and  his  assigns  as  just  and  reasonable." 
The  rate  of  freight  named  in  the  bill  of  lading  was  fifty- 
eight  cents  per  one  hundred  pounds.  Wilbur  &  Sons  sent 
this  bill  of  lading  to  appellee,  at  Peoria  Heights,  where  it 
was  received  on  August  20,  1903.  They  also  sent  a  bill  for 
the  merchandise  to  appellee,  amounting  to  $1075,  which 
appellee  paid. 

The  chocolate  arrived  at  Chicago  on  one  of  appellant's 
boats  August  21,  1903.    It  was  immediately  taken  by  ap- 
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pellant's  drayman  to  the  freight  depot  of  the  Rock  Island 
company,  where  it  was  unloaded.  The  Rock  Island  com- 
pany refused  to  receive  it  for  carriage  without  the  prepay- 
ment of  the  freight  from  Chicago  to  Peoria  Heights.  The 
receiving  clerk  at  the  freight  depot  of  the  Rock  Island  com- 
pany so  notified  appellant's  drayman  when  the  goods  were 
unloaded  at  that  depot,  and  appellant  was  soon  thereafter 
again  notified  by  telephone  to  the  same  effect.  Appellant 
requested  the  Chicago  agent  of  the  Rock  Island  company  to 
take  the  matter  up  with  the  Peoria  agent  and  see  if  he  could 
not  collect  the  freight  from  appellee.  Appellee  was  not  no- 
tified of  any  of  these  negotiations. 

On  August  26,  1903,  a  fire  occurred  at  the  Chicago 
freight  depot  of  the  Rock  Island  company  and  the  chocolate 
was  damaged  by  the  water  used  in  extinguishing  the  fire. 
On  or  about  September  4,  1903,  Hiller,  a  freight  agent  of 
the  Rock  Island  company  at  Chicago,  telephoned  appellant's 
agent  that  the  Peoria  agent  of  the  Rock  Island  company 
would  collect  the  freight  on  the  shipment  of  chocolate  from 
appellee.  Before  this  conversation  was  completed,  or  im- 
mediately thereafter,  another  freight  agent  of  the  Rock  Is- 
land company  telephoned  appellant's  agent  that  there  had 
been  a  fire  at  the  freight  depot  of  the  Rock  Island  company 
and  that  the  chocolate  had  been  damaged ;  that  Hiller  was 
not  aware  of  this  fact  when  he  telephoned  that  the  Peoria 
agent  would  collect  the  freight,  and  that  the  Rock  Island 
company,  under  the  circumstances,  could  not  forward  the 
chocolate.  Appellee,  during  negotiations  which  followed, 
expressed  a  willingness  to  accept  the  chocolate  in  its  dam- 
aged condition  for  what  it  was  then  worth,  which  the  evi- 
dence shows  was  about  ten  per  cent  less  than  before  the  fire. 
The  chocolate,  however,  was  not  forwarded  to  appellee  but 
was  entirely  lost,  so  far  as  appellee  was  concerned.  What 
disposition  was  finally  made  of  it  does  not  appear  from  this 
record,  except  it  is  clear  that  the  appellee  never  received  it. 
Both  appellant  and  the  Rock  Island  company  refused  to  pay 
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appellee  for  the  loss  of  the  chocolate.  Each  denied  any  lia- 
bility on  its  part  and  each  asserted  that  the  liability  rested 
upon  the  other.  Appellee  thereupon  brought  an  action  of 
case  against  both  to  the  September  term,  1904,  of  the  circuit 
court  of  Peoria  county.  The  Rock  Island  company  was 
served  with  process  of  summons  in  Peoria  county.  Appel- 
lant had  no  agent  in  Peoria  county,  and  an  alias  summons 
was  issued  against  it  to  the  sheriff  of  Cook  county,  where 
service  was  had  upon  one  of  its  agents. 

A  declaration,  consisting  of  two  counts,  was  filed.  It  is 
only  necessary  to  notice  tlie  second  count,  as  amended.  That 
count  alleged  that  appellant  and  the  Rock  Island  company, 
the  defendants,  were  on  August  17,  1903,  possessed  of,  using 
and  operating  transportation  lines  running  into  the  city  of 
Chicago  and  were  engaged  in  the  business  of  common  car- 
riers of  goods  and  chattels  thereon,  for  hire,  from  the  city 
of  Philadelphia  to  Peoria  Heights;  that  on  said  date  the 
Post  Sugar  Company,  the  plaintiff,  caused  to  be  delivered  to 
defendants,  and  defendants  received  of  the  plaintiff,  5500 
pounds  of  Eureka  chocolate  of  the  value  of  $1075,  to  be 
safely  and  securely  carried  by  defendants  from  Philadel- 
phia to  Peoria  Heights  and  at  the  last  named  place  to  be 
safely  and  securely  delivered  to  the  plaintiff,  for  a  certain 
reward  to  the  defendants  in  that  behalf ;  that  the  defendants 
did  not  safely  and  securely  carry  the  said  merchandise  from 
Philadelphia  to  Peoria  Heights  and  at  the  last  named  place 
safely  and  securely  deliver  the  same  to  plaintiff,  but,  on  the 
contrary,  by  the  negligence  of  the  defendants  and  their  ser- 
vants in  their  behalf  the  said  merchandise  afterwards,  in  the 
city  of  Chicago,  became  and  was  wholly  lost  to  the  plaintiff. 

The  defendants  filed  separate  pleas  of  not  guilty,  upon 
which  issue  was  joined.  Trial  was  by  jury.  At  the  close 
of  the  plaintiff's  case  in  chief,  the  Rock  Island  company 
moved  the  court  to  direct  a  verdict  in  its  favor.  This  motion 
was  allowed,  and  the  jury,  as  to  that  defendant,  under  the 
instruction  of  the  court,  then  returned  a  verdict  of  not  guilty. 
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Thereupon  appellant  filed  its  motion  for' leave  to  withdraw 
its  pleas  in  bar  and  to  file  a  plea  to  the  jurisdiction  of  the 
court.  This  motion  was  denied.  Appellant  then  moved  the 
court  to  direct  a  verdict  in  its  favor,  which  motion  was  over- 
ruled. This  motion  was  renewed  at  the  close  of  all  the  evi- 
dence and  was  again  denied.  The  jury  returned  a  verdict 
against  appellant  for  $1195.94.  Appellant  moved  for  a  new 
trial  as  to  it.  Appellee  filed  a  motion  for  a  new  trial  as  to 
the  Rock  Island  company.  Both  motions  were  overruled, 
and  judgment  was  thereupon  rendered  upon  the  verdicts  in 
favor  of  the  Rock  Island  company  and  against  appellant. 
Appellant  appealed  to  the  Appellate  Court  for  the  Second 
District.  That  court  required  a  remittitur  of  $119.59  from 
the  judgment,  holding  that  under  one  of  the  provisions  on 
the  back  of  the  bill  of  lading  appellant  was  not  liable  for  the 
loss  occasioned  by  the  damage  to  the  chocolate  from  the 
water  used  in  extinguishing  the  fire  at  the  Rock  Island 
freight  depot,  which  loss  the  Appellate  Court  found  was  ten 
per  cent  of  the  value  of  the  chocolate,  as  testified  to  by  the 
witnesses  upon  the  trial.  Appellee  remitted  $119.59  of  the 
judgment  rendered  by  the  circuit  court,  and  the  Appellate 
Court  then  affirmed  the  judgment.  Appellant  prosecutes  a 
further  appeal  to  this  court 

Ullmann  &  Hacker,  and  Pagic  &  Wead,  for  appellant : 

A  variance  between  the  proof  and  the  allegations  of  a 
declaration,  which  are  intended  to  set  forth  the  contract  out 
of  which  the  duty  arises,  is  material  and  fatal  to  ^•ecovery. 
Railway  Co.  v.  Sptirney,  197  111.  477 ;  Raihvay  Co.  v.  Fried- 
man, 146  id.  583;  22  Ency.  of  PL  &  Pr.  567. 

A  carrier  is  not  bound  to  assume  responsibility  beyond 
its  own  line.  Railroad  Co.  v.  Jonte,  13  111.  App.  424;  Rail- 
road Co.  v.  WilcoXj  84  111.  239. 

A  carrier  may  limit  its  hability  beyond  its  terminus  by 
an  express  contract.    Railroad  Co.  v.  Simon,  160  111.  648; 
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Rtnlroad  Co.  v.  Jaggerman,  115  id.  407;  Railroad  Co.  v. 
Wilcox,  84  id.  239;  Field  v.  Railroad  Co.  71  id.  458;  i?m7- 
road  Co,  v.  Montfort,  60  id.  175;  Railroad  Co.  v.  Church, 
12  111.  App.  17. 

The  contract  of  the  shipper  is  with  the  carrier  in  whose 
custody  the  goods  are  placed,  and  if  a  shipper  takes  a  receipt 
for  his  goods  with  full  knowledge  of  its  termSj  then  it  be- 
comes his  contract  as  fully  as  if  he  had  signed  it.  Express 
Co.  V.  HayneSj  42  111.  89 ;  Railroad  Co.  v.  Prankenberg,  54 
id.  98. 

A  contract  of  shipment  is  governed  and  is  to  be  inter- 
preted by  the  law  of  the  State  where  made.  Transportation 
Co.  V.  Furihmann,  47  111.  App.  563;  149  111.  66;  Railroad 
Co.  V.  Boyd,  91  id.  268. 

Where  merchandise  is  received  for  shipment  marked  for 
a  destination  the  law  raises  certain  presumptions  and  places 
on  the  carrier  those  duties  and  responsibilities  fixed  by  the 
common  law;  but  wh^re  there  are  contained  in  the  receipt 
and  the  bill  of  lading  conditions  and  limitations  of  which  the 
shipper  has  notice,  that  makes  a  special  agreement  which 
takes  the  case  out  of  the  law  of  common  carriers,  and  the 
carrier's  duty  is  fixed  and  limited  by  the  special  agreement. 
Railroad  Co.  v.  Baldauf,  16  Pa.  St.  67;  Verner  v.  Sweitzer, 
22  id.  208;  Railroad  Co.  v.  Schwarsenherger,  45  id.  208; 
Famham  v.  Railroad  Co.  55  id.  54;  Railroad  Co.  v.  Mitch- 
ell, 68  III.  471 ;  Express  Co.  v.  Haynes,42  id.  89. 

A  non-resident  defendant  has  a  right  to  plead  to  the  ju- 
risdiction after  the  dismissal  of  the  case  against  the  resident 
defendant.  Hobson  v.  Tritt,  69  111.  App.  215;  Sandusky  v. 
Sidu/ell,  173  111.  493- 

Sheen  &  Miller,  for  appellee : 

In  an  action  for  tort  it  is  not  necessary  that  every  alle- 
gation of  matters  of  substance  shall  be  strictly  proven,  and 
if  the  averment  of  negligence  is  divisible,  the  plaintiff  may 
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prove  part  of  his  charge  without  violating  the  rule  as  to 
variance.    Joliet  v.  Johnson,  177  111.  178. 

Where  freight  is  to  be  shipped  over  several  lines  of  rail- 
road, the  first  and  each  succeeding  carrier  becomes  the  agent 
of  the  owner  of  the  goods  to  make  delivery  to  the  next  car- 
rier, and  it  must  do  so  to  avoid  liability.  Railroad  Co.  v. 
Foulks,  191  111.  57. 

Courts  may  enter  judgment  against  one  defendant  and 
in  favor  of  another  defendant  in  actions  of  tort.  Railroad 
Co.  V.  Foulks,  191  111.  57. 

Where  a  carrier  receives  goods  for  transportation  over 
his  line  and  then  to  be  delivered  to  another  for  hke  trans- 
portation, he  cannot  relieve  himself  of  the  common  law  lia- 
bility of  insurer  until  he  has  actually  delivered  them  to  the 
next  carrier  in  the  hne.  If  the  next  carrier  is  not  ready  to 
receive  them  and  he  stores  them  in  a  warehouse,  the  goods 
will  still  be  considered  in  transit  and  his  liability  will  not  be 
changed  to  that  of  warehouseman.  Railroad  Co.  v.  Mitch- 
ell, 68  111.  471 ;  Porter  v.  Railway  Co.  20  id.  407. 

A  contract  by  which  a  carrier  guarantees  a  through  rate 
of  freight  and  imdertakes  to  transport  the  goods  "to  desti- 
nation if  on  its  road,  or  otherwise  to  the  place  on  its  road 
where  the  same  is  to  be  delivered  to  any  connecting  carrier," 
is  a  through  freight  contract,  and  the  receiving  carrier  is 
liable  beyond  its  terminus  where  the  goods  were  carried 
through  in  the  same  car.  Railway  Co.  v.  Machine  Co.  200 
IlL  636. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

First — Appellant  urges  that  there  was  a  fatal  variance 
between  the  declaration  and  the  proof,  in  that  the  declara- 
tion counts  upon  a  joint  contract  and  joint  liability  on  the 
part  of  appellant  and  the  Rock  Island  company  to  carry  the 
chocolate  from  Philadelphia  to  Peoria  Heights,  while  the 
evidence  shows  that  there  was  no  joint  contract,  and  that 
the  contract  of  appellant  was  to  carry  to  destination,  if  on 
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its  road,  otherwise  to  deliver  to  another  carrier  on  the  route 
to  said  destination. 

Conceding  that  a  variance  between  the  proof  and  the 
allegations  of  a  declaration  which  are  intended  to  set  forth 
the  contract  out  of  which  the  duty  arises  is  material  and 
fatal  to  recovery,  as  contended  by*appellant  upon  the  au- 
thority of  Wabash  Western  Railway  Co.  v.  Friedman,  146 
111.  583,  still,  as  a  condition  precedent  to  raising  the  question 
of  such  variance  upon  appeal,  the  objection  must  have  been 
made  in  the  trial  court  and  the  variance  particularly  pointed 
out,  so  as  to  enable  the  trial  judge  to  pass  upon  it  under- 
standingly,  and  to  enable  the  plaintiff,  if  necessary,  to  ob- 
viate the  objection  by  an  amendment  to  the  declaration. 
(Libby,  McNeill  &  Libby  v.  Scherman,  146  111.  540;  Alton 
Railway,  Gas  and  Electric  Co,  v.  Webb,  219  id.  563.)  At 
the  close  of  the  evidence  for  appellee  in  the  circuit  court 
appellant  moved  "to  exclude  all  evidence  in  the  record  touch- 
ing the  delivery  of  the  goods  in  controversy,  both  in  Phila- 
delphia and  Buffalo  and  in  Chicago,  on  the  grounds  of  a 
variance  between  such  evidence  and  the  declaration  in  the 
case."  This  motion  cannot  be  considered  as  specifically  pre- 
senting the  objection  that  the  contract  set  up  in  the  dec- 
laration, being  a  joint  contract  of  the  two  defendants,  is 
not  the  same  as  that  established  by  the  proof,  which  is  a 
contract  made  by  appellant  to  which  the  Rock  Island  com- 
pany was  not  a  party.  The  variance  suggested  by  the  motion 
existed  only  as  to  the  first  count,  which  alleged  that  appel- 
lant delivered  the  chocolate  to  the  Rock  Island  company  at 
Chicago,  while  the  evidence  showed  that  no  such  delivery 
was  made.  All  the  evidence  concerning  the  delivery  of  the 
chocolate  to  appellant's  agent,  the  Philadelphia  and  Reading 
Railway  Company,  at  Philadelphia  and  to  appellant  at  Buf- 
falo, and  the  failure  of  appellant  to  deliver  it  to  the  Rock 
Island  company  at  Chicago,  whereby  it  was  lost  to  appellee, 
was  admissible  under,  and  was  not  at  variance  with,  the 
allegations  of  the  second  count,  as  amended,  and  appellant's 
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motion  to  exclude  that  evidence  was  therefore  properly 
denied. 

Second — One  of  the  conditions  on  the  back  of  the  bill 
of  lading  was :  "No  carrier  shall  be  liable  for  loss  or  dam- 
age not  occurring  on  its  own  road  or  its  portion  of  the 
through  route,  nor  after  said  property  is  ready  for  ddivery 
to  the  next  carrier  or  consignee."  It  was  shown,  by  evi- 
dence, that  Wilbur  &  Sons  had  actual  knowledge  of  the  pro- 
visions on  the  back  of  the  bill  of  lading,  and  that  the  law  of 
the  State  of  Pennsylvania  permits  a  common  carrier  to  limit 
its  common  law  liability  by  provisions  inserted  in  the  bill  of 
lading  with  the  knowledge  of  the  shipper,  except  as  to  loss 
occurring  from  the  willfulness  or  negligence  of  the  carrier. 

Appellant  contends  that  the  loss  or  damage  to  the  choco- 
late occurred  after  said  property  was  ready  for  delivery  to 
the  Rock  Island  company,  the  next  carrier,  and  that  under 
the  provisions  of  the  contract  of  carriage  it  is  therefore  not 
liable.  The  clause  above  quoted  must  be  read  in  connection 
with  the  other  provisions  of  the  contract.  Appellant,  by  a 
provision  on  the  face  of  the  bill  of  lading,  agreed  to  carry 
the  chocolate  to  Peoria  Heights,  if  on  its  road,  "otherwise 
to  deliver  to  another  carrier  on  its  route  to  said  destination." 
When  the  provision  that  appellant  shall  not  be  liable  for  loss 
or  damage  occurring  after  the  property  is  ready  for  deliv- 
ery to  the  next  carrier  is  read  in  connection  with  appellant's 
promise  to  deliver  the  property  to  such  other  carrier,  it  be- 
comes evident  that  under  this  bill  of  lading  the  property 
would  not  be  "ready  for  delivery"  until  appellant  had  per- 
formed all  acts  and  made  all  arrangements  necessary  for 
transferring  possession  of  the  chocolate  from  itself  to  the 
connecting  carrier.  There  would  be  but  an  instant  between 
the  time  when  the  property  was  "ready  for  delivery"  and 
the  time  when  the  property  was  delivered.  For  all  practical 
purposes  the  property  would  be  delivered  when  it  was  "ready 
for  delivery."  Appellant  has  not  at  any  time  had  this  prop- 
erty ready  for  delivery,  within  the  meaning  of  the  provisions 
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of  the  Ijill  of  lading.  It  failed  to  make  the  necessary  ar- 
rangements with  the  Rock  Island  company  for  the  accept- 
ance of  the  chocolate  for  carriage  by  that  company.  It 
failed  and  refused  to  prepay  the  freight  demanded  by  the 
Rock  Island  company,  and  therefore  did  not  have  the  prop- 
erty ready  for  delivery  to  the  latter  company.  The  condi- 
tion on  the  back  of  the  bill  of  lading  does  not  relieve  the 
appellant  of  liability,  because  it  did  not  bring  itself  within 
the  terms  of  that  condition. 

Appellant  contends,  however,  that  it  was  not  required  to 
pay  the  freight  demanded  by  the  Rock  Island  company  be- 
cause appellee  had  not  advanced  to  appellant  any  money 
with  which  to  satisfy  that  demand.  We  regard  this  position 
as  untenable.  The  uncontradicted  evidence  in  this  record  is 
to  the  effect  that  when  the  rule  of  the  connecting  carrier 
requires  the  payment  of  freight  in  advance,  (as  was  the  rule 
of  the  Rock  Island  company  when  goods  were  billed  to  pre- 
pay stations,)  the  custom  is  for  the  delivering  carrier  to  pay 
it.  Moreover,  the  appellant  had  contracted  to  transport  the 
chocolate  from  Philadelphia  to  Peoria  Heights  for  fifty- 
eight  cents  per  hundred  pounds.  Appellee's  obligation  was 
to  pay  appellant  that  amount — not  to  pay  to  each  connecting 
carrier  its  respective  charges  for  carrying  the  goods.  Ap- 
pellant had  the  right  to  demand  the  prepayment  of  all  the 
freight  due  under  the  bill  of  lading.  It  did  not  see  fit  to 
exercise  that  right,  but  undertook  to  transport  the  chocolate 
frftm  Philadelphia  to  Peoria  Heights  without  demanding  the 
prepayment  of  the  freight  contracted  for.  Its  duty,  how- 
ever, in  regard  to  making  delivery  to  the  connecting  carrier 
and  of  paying  the  freight  demanded  by  the  connecting  car- 
rier was  the  same  as  though  the  fifty-eight  cents  per  hundred 
pounds  had  been  paid  to  appellant  before  the  chocolate  left 
Philadelphia.  Indianapolis  and  St.  Louis  Railroad  Co.  v. 
Herndon,  8i  111.  143. 

Third — Appellant,  in  its  brief  and  argument  filed  herein, 
says  that  one  of  the  conditions  or  provisions  on  the  back  of 
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the  bill  of  lading  required  all  claims  for  loss  or  damage  to  be 
made  in  writing  within  thirty  *days  after  due  time  for  the 
delivery  of  the  property  and  that  in  default  of  such  claim 
being  so  made  the  carrier  should  not  be  liable,  and  contends 
that  appellee  did  not  present  its  claim  within  the  time  or  in 
the  manner  specified  by  this  provision  and  tliat  appellant  is 
therefore  relieved  from  liability.  If  any  such  provision  is 
among  those  on  the  back  of  the  bill  of  lading  it  does  not  so 
appear  from  the  abstract  furnished  in  this  cause.  The  al- 
leged error  based  on  such  provision  will  therefore  not  be 
considered.  Rule  14  of  the  Rules  of  Practice  of  this  court; 
Scott  V.  Carroll,  220  111.  198. 

Fourth — ^It  is  urged  that  the  court  erred  in  refusing  ap- 
pellant's motion  for  leave  to  withdraw  its  plea  in  bar  and 
plead  to  the  jurisdiction  of  the  court.  The  appellant  was 
brought  in  as  a  defendant  to  this  suit  under  section  2  of  the 
Practice  act,  which  authorizes  the  plaintiff  to  commence  his 
action  against  twK)  or  more  defendants  in  the  county  where 
either  defendant  resides,  and  to  have  his  writ  or  writs  issued 
directed  to  any  county  or  counties  in  the  State  where  the 
other  defendants,  or  either  of  them,  may  be  found.  This 
section  contains  the  proviso  that  "if  a  verdict  shall  not  be 
found,  or  judgment  rendered,  against  the  defendant  or  de- 
fendants resident  in  the  county  where  the  action  is  com- 
menced, judgment  shall  not  be  rendered  against  those 
defendants  who  do  not  reside  in  the  county,  unless  they 
appear  and  defend  the  action."  Appellant  contends  that  Ijy 
reasoi}  of  this  proviso  the  court  was  without  jurisdiction  to 
render  judgment  against  it. 

While  a  plaintiff  will  not  be  permitted  to  avail  himself 
of  the  provisions  of  this  statute  by  making  a  resident  of  a 
county  a  defendant  to  a  suit  for  the  mere  purpose  of  con- 
ferring apparent  jurisdiction  upon  the  courts  of  that  county 
over  persons  found  in  other  counties,  yet  where,  as  here, 
the  resident  is  made  a  defendant  in  good  faith  and  under  a 
reasonable  belief  that  a  cause  of  action  exists  against  him, 
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and  the  non-resident  defendants  appear  and  defend  the  ac- 
tion, under  the  plain  provisions  of  the  statute  the  court  in 
which  the  suit  is  pending  has  jurisdiction  to  render  judg- 
ment against  the  non-resident  defendants,  even  though  the 
court  directs  a  verdict  in  favor  of  the  resident  defendant. 
Appellant,  in  its  correspondence  with  appellee,  at  all  times 
insisted  that  the  Rock  Island  company  was  liable  to  appel- 
lee for  the  loss  of  the  chocolate.  Appellant  is  therefore  not 
in  a  position  to  urge  that  the  Rock  Island  company  was  not 
made  a  party  to  the  suit  in  good  faith,  or  that  it  was  made 
a  party  for  any  other  purpose  than  that  of  recovering  a 
judgment  against  it,  under  a  reasonable  belief  that  appellee 
had  a  right  of  action  against  it.  It  follows  that  the  circuit 
court  did  not  err  in  refusing  appellant's  motion  for  leave 
to  withdraw  its  plea  in  bar  and  to  plead  to  the  jurisdiction 
of  the  court 

Fifth — Complaint  is  made  of  the  action  of  the  court  in  • 
giving,  refusing  and  modifying  instructions.  •  What  has  al- 
ready been  said  in  this  opinion  disposes  of  most  of  these  al- 
leged errors.  Other  errors  in  this  regard  were  cured  by  the 
remittitur  entered  by  appellee  in  the  Appellate  Court.  Some 
of  appellee's  instructions  are  technically  wrong,  but  the  er- 
rors contained  therein  could  not  have  affected  the  verdict. 
Under  the  undisputed  evidence  in  this  case  appellee  was 
clearly  entitled  to  recover  from  appellant,  and  it  would  not 
promote  the  ends  of  justice  to  reverse  this  case  for  a  new 
trial  on  account  of  the  technical  errors  in  instructions. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Farmer  took  no  part  in  the  decision  of 
this  case. 
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Caroune  Toli^efson,  Admx. 

The  City  of  Ottawa. 
Opinion  filed  June  ip,  ipoy. 

1.  Municipal  corporations — city  has  power  to  maintain  a  hos- 
pital. A  city  has  power,  under  clauses  yy  and  78  of  section  i  of 
article  5  of  the  City  and  Village  act,  to  maintain  a  hospital,  either 
as  a  charity  or  in  the  exercise  of  its  police  power,  as  a  means  to 
promote  the  general  health  and  welfare,  and  in  neither  case  is  it 
liable,  under  the  doctrine  of  respondeat  superior,  for  the  negfigent 
acts  of  the  employees  connected  with  the  hospital. 

2.  Same — city  has  no  power  to  maintain  a  hospital  for  revenue. 
A  city  does  not  possess  power  to  maintain  a  hospital  for  revenue 
in  its  private  or  proprietary  capacity  and  cannot  be  made  liable  for 
the  negligence  of  persons  employed  about  the  hospital,  even  though 
the  municipal  authorities  are  unlawfully  conducting  the  hospital  for 
revenue.  (Chicago  v.  Selz,  Schwab  &  Co,  202  111.  545,  distin- 
guished.) 

3.  Same — city  not  liable  for  negligence  of  servants  in  enforc- 
ing police  regulations.  A  city  is  not  liable  for  the  negligent  acts 
of  its  agents  or  servants  engaged  in  executing,  enforcing  or  giving 
effect  to  its  police  ordinances  and  regulations. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District ; — ^heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  R.  M.  SkinneR;  Judge, 
presiding. 

This  was  an  action  on  the  case  commenced  in  the  cir- 
cuit court  of  LaSalle  county  by  the  plaintiff  in  error,  against 
the  defendant  in  error,  to  recover  damages  occasioned  by 
the  death  of  Venia  ToUefson. 

The  declaration  filed  by  plaintiff  in  error,  as  adminis- 
tratrix of  the  estate  of  Verna  Tollefson,  deceased,  consisted 
of  three  counts,  each  count  alleging,  in  substance,  that  de- 
fendant in  error  possessed,  managed  and  controlled  a  cer- 
tain hospital  in  the  city  of  Ottawa;  that  deceased,  while 
sick,  was  received  by  said  defendant  into  said  hospital  as  a 
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patient,  to  be  nursed,  lodged,  boarded  and  taken  care  of  for 
hire  and  reward.  The  third  count  further  alleges  that  said 
hospital  was  maintained  by  defendant  for  revenue  and  profit 
to  the  city,  and  each  count  avers  that  because  of  negligent 
conduct  on  the  part  of  defendant  and  its  servants  in  caring 
for  deceased  during  her  sickness,  which  negligent  conduct 
resulted  in  the  aggravation  of  her  malady  and  later  in  her 
death,  damages  have  resulted  to  her  next  of  kin. 

A  general  demurrer  was  interposed  to  each  count,  which 
was  sustained.  Plaintiff  stood  by  her  declaration  and  judg- 
ment was  entered  for  defendant,  which  has  been  affirmed 
by  the  Appellate  Court  for  the  Second  District.  A  writ  of 
error  is  prosecuted  from  this  court,  and  it  is  argued  that 
the  circuit  court  erred  in  sustaining  the  demurrer. 

I.  I.  Hanna,  and  Huttmann,  Butters  &  Carr,  for 
plaintiff  in  error. 

H.  L.  RiCHOLSON,  for  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  power  of  a  city  to  establish  and  maintain  a  hospital 
is  given  by  paragraph  77  of  section  i,  article  5,  chapter  24, 
Kurd's  Revised  Statutes  of  1905.  In  order  to  determine 
the  true  intent  and  meaning  of  that  paragraph  it  is  neces- 
sary to  read  with  it  the  preceding  and  following  paragraph, 
which  pertain  to  the  same  general  subject  matter,  the  three 
paragraphs  being  in  words  following : 

"Sezfenty-sixth — To  appoint  a  board  of  health,  and  pre- 
scribe its  powers  and  duties. 

"Seventy-seventh — ^To  erect  and  establish  hospitals  and 
medical  dispensaries,  and  control  and  regulate  the  same. 

^^Seventy-eighth — To  do  all  acts,  make  all  regulations 
which  may  be  necessary  or  expedient  for  the  promotion  of 
health  or  the  suppression  of  disease." 

It  is  apparent,  we  think,  that  under  these  paragraphs  a 
city  may  conduct  a  hospital  either  as  a  charity  or  as  a  means 
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for  the  promotion  of  the  general  health  of  all  its  residents 
or  the  suppression  of  disease  among  all  the  inhabitants  of 
the  municipality,  and  for  'no  other  purpose.  If  the  purpose 
be  charitable,  then  the  city  is  not  liable  for  the  negligent  acts 
of  its  employees  in  the  institution.  {Parks  v.  Northwestern 
University,  218  111.  381.)  If,  on  the  other  hand,  the  purpose 
is  to  provide  for  the  general  health  and  welfare  and  to  pro- 
vide for  suppressing  and  preventing  the  spread  of  conta- 
gious or  other  diseases,  the  statute  authorizing  tfee  city  to 
acquire  and  maintain  the  hospital  must  be  regarded  as  an 
exercise  of  the  police  power,  which  comprehends  the  mak- 
ing of  and  enforcement  of  all  such  laws,  ordinances  and 
regulations  as  pertain  to  the  comfort,  safety,  health,  con- 
venience, good  order  and  welfare  of  the  public.  (Culver 
V.  City  of  S  treat  or,  ^[30  111.  238.)  A  city  is  not  liable  for 
the  negligent  acts  of  its  agents  or  servants  engaged  in  exe- 
cuting, enforcing  or  giving  effect  to  its  police  ordinances 
and  regulations.  Dillon  on  Mun.  Corp.  (3d  ed.)  sec.  974, 
et  seq.;  Culver  v.  City  of  Streator,  supra;  City  of  Richmond 
.  V.  Long's  Admrs,  17  Gratt.  375. 

Plaintiff  in  error,  however,  calls  attention  to  the  fact 
that  under  our  law,  powers  and  duties  conferred  on  munici- 
pal corporations  are  of  two  kinds :  First,  public  or  govern- 
mental ;  and  second,  private  or  proprietary ;  and  it  is  urged 
that  maintaining  a  hospital  by  a  city  for  revenue  and  profit 
to  the  city,  as  charged  by  the  third  count  of  the  declaration, 
brings  this  case  within  the  second  class  of  powers  and  du- 
ties, and  that  the  city  is  therefore  liable  for  the  negligence 
of  its  employees  engaged  in  conducting  the  hospital.  In 
support  of  this  position  great  reliance  is  placed  upon  the 
case  of  City  of  Chicago  v.  Sel2,  Schzvab  &  Co.  202  111.  545, 
where  this  distinction  was  made  in  an  action  against  a  city 
for  tlie  negligence  of  its  servants  in  repairing  a  water  pipe, 
where  tlie  water  system  was  used  for  fire  protection  and 
also  for  supplying  water  to  the  inhabitants  and  others  who 
desired  to  purchase  it.     In  discussing  the  question  of  the 
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city's  liability  it  was  said  (p.  550)  :  "A  city  is  not  liable, 
under  the  doctrine  of  respondeat  superior,  for  the  unlawful 
or  negligent  acts  of  its  officials  in  the  exercise  of  the  police 
power,  and  if  the  break  had  resulted  from  the  negligence  of 
firemen  engaged  in  the  line  of  their  duty  in  extinguishing  a 
fire  the  defendant  would  not  be  liable.  {Wilcox  v.  City  of 
Chicago,  107  111.  334;  Culver  v.  City  of  S  treat  or,  130  id. 
238.)  The  injury  to  plaintiff  did  not  arise  from  negligence 
in  the  use  of  the  hydrant  for  the  purpose  of  extinguishing 
fire.  The  business  of  selling  water  to  inhabitants  and  street 
sprinkling  contractors  is  not  an  exercise  of  the  police  power, 
and  the  city  is  not  exempt  from  liability  for  negligence  in 
maintaining  such  system."  When  we  examine  the  statute 
tmder  which  the  city  maintained  its  system  of  water-works, 
we  find,  however,  that  the  municipality  was  authorized  "to 
tax,  assess  and  collect  from  the  inhabitants  thereof  such 
tax,  rent  or  rates  for  the  use  and  benefit  of  water  used  or 
supplied  to  them  by  such  water-works"  as  the  city  authori- 
ties "shall  deem  just  and  expedient;"  (Kurd's  Stat.  1905, 
chap.  24,  sec.  257;)  and  it  is  also  provided  that  after  the 
income  received  from  the  water-works  has  been  applied  to 
the  discharge  of  the  liabilities  incurred  on  account  of  the 
water  system,  the  surplus  remaining  "may  be  applied  in 
such  manner  as  the  common  council  or  board  of  trustees 
may  direct."  (Chap.  24,  sec.  259,  supra.)  The  statute 
plainly  gave  to  the  city  the  right  and  power  to  establish  and 
maintain  water-works,  in  its  private  or  proprietary  capacity, 
for  the  benefit  and  profit  of  the  city.  No  such  right  or 
power  is  given  to  the  municipality  in  reference  to  the  erec- 
tion and  maintenance  of  a  hospital,  and  the  case  last  cited 
is  in  this  way  distinguished  from  the  one  at  bar.  The  city 
did  not  possess  the  power,  in  its  private  or  proprietary  ca- 
pacity, to  engage  in  the  business  of  conducting  a  hospital 
for  revenue.  If  the  municipal  authorities  have  unlawfully 
entered  upon  a  course  of  tjiat  character  the  city  cannot  be 
made  liable  for  negligence  on  their  part  or  on  the  part  of 
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those  employed  by  them  in  carrying  out  their  purpose.  "In 
the  performance  of  its  police  regulations  a  city  cannot  com- 
mit a  wrong  through  its  officers  in  such  a  way  as  to  render 
it  liable  for  their  torts.  Where  the  city  is  simply  exercis- 
ing its  police  powers,  acts  of  its  officers  or  agents  which  are 
illegal  and  unlawful  are  ultra  vires,  and  a  citizen  has  no 
remedy  Against  the  corporation  for  damages  caused  by  such 
acts  of  its  officers."  City  of  Chicago  v.  Williams,  182  111.  135. 

No  case  involving  this  precise  point  seems  to  have  been 
considered  by  us  prior  to  this  time.  In  City  of  Richmond  v. 
Long's  Admrs,  supra,  however,  the  court  of  last  resort  of 
the  State  of  Virginia  held  "that  where  a  city,  under  au- 
thority of  law,  establishes  a  hospital,  it  is  not  liable  to  per- 
sons injured  by  the  misconduct  of  its  agents  and  employees 
therein."  That  case  was,  on  that  point,  referred  to  with  ap- 
proval by  this  court  in  Culver  v.  City  of  Streafor,  supra. 

We  conclude  that  the  judgment  of  the  Appellate  Court 
is  correct,  and  it  will  be  affirmed,      j^^^^.^^  ^,^j 


Andrew  M.  Orr 

z/. 
James  Waterson. 

Opinion  Hied  June  ip,jpo;^. 


1.  Master  and  servant — master  does  not  insure  that  appliances 
furnished  by  him  are  reasonably  safe.  The  law  requires  that  a 
master  shall  exercise  reasonable  care  to  furnish  reasonably  safe 
appliances  with  which  his  servant  is  to  work,  but  does  not  hold 
him  liable  as  an  insurer  in  case  of  an  injury  from  a  defective  ap- 
pliance if  there  has  been  no  negligence  upon  his  part 

2.  Same — when  an  instruction  states  master^s  duty  too  broadly. 
An  instruction  telling  the  jury  that  "it  is  the  duty  of  the  employer 
to  furnish  the  employees  suitable  and  reasonably  safe  appliances 
with  which  to  work,  and  a  neglect  or  failure  to  do  so  is  negligence/' 
states  the  master's  duty  too  broadly  and  is  reversible  error. 
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3.  Pleading — what  is  not  fatal  variance  between  pleadings  and 
proofs.  An  allegation  in  a  declaration  that  the  master  furnished 
plaintiff  a  certain  chain  with  which  to  load  logs,  a  defect  in  which 
caused  plaintiff's  injury,  is  supported  by  proof  that  the  chain  was, 
in  fact,  furnished  to  another  employee  of  the  same  master  engaged 
in  the  same  work,  whom  plaintiff  was  instructed  by  the  master  to 
assist  in  loading  the  logs. 

Appeai,  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Wabash  county ;  the  Hon.  J.  R.  Creighton,  Judge,  pre- 
siding. 

E.  B.  Green,  and  Theodore  G.  R1S1.EY,  for  appellant. 

M.  H.  MuNDY,  and  H.  R.  FowtER,  for  appellee. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

James  Waterson  recovered  a  judgment  for  personal  in- 
juries in  the  Wabash  county  circuit  court  for  $4000  against 
Andrew  M.  Orr.  The  judgment  has  been  affirmed  by  the 
Appellate  Court  for  the  Fourth  District,  and  defendant  be- 
low has  prosecuted  this  further  appeal. 

The  negligence  charged  in  the  declaration  is  the  alleged 
failure  of  appellant  to  furnish  appellee  with  reasonably  safe 
appliances  with  which  to  perform  the  work  assigned  to  him. 
Appellee  was  employed  by  appellant  to  haul  saw  logs  from 
appellant's  land  to  a  saw-mill  located  at  another  point  on 
appellant's  premises.  Appellant  furnished  appellee  with  a 
team  of  horses,  a  log  wagon,  log  chains,  a  timber  hook  and 
an  ax.  Appellant  also  had  in  his  employ  a  man  by  the  name 
of  Moutray,  who  was  also  engaged  in  hauling  saw  logs  for 
appellant,  and  who  had  been  furnished  by  appellant  with  a 
team  and  wagon  and  other  appliances  similar  to  those  fur- 
nished to  appellee.  On  the  day  of  the  accident  appellee  left 
his  own  team  and  went  to  where  Moutray  \Vas  attempting 
to  load  his  wagon,  for  the  purpose  of  assisting  Moutray  in 
loading  a  log.    A  chain  was  attached  to  the  log  and  the  log 
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was  pulled  onto  the  wagon  by  tlie  horses.  Appellee  was 
standing  behind  the  log  for  the  purpose  of  chocking  it  on 
the  bolster.  The  horses  were  backed  in  order  to  give  slack 
to  the  chain,  and  when  this  occurred  the  chain  parted,  caused 
by  the  hook  with  which  it  was  fastened  dropping  off  the 
chain.  The  wagon  appears  to  have  been  standing  on  slop- 
ing ground,  and  when  the  chain  parted  and  the  log  was 
released  it  rolled  off  the  wagon  and  caught  appellee  be- 
tween the  log  and  a  tree,  inflicting  the  injuries  for  which 
this  suit  is  brought.  No  motion  was  made  below  to  direct 
a  verdict,  hence  the  question  is  not  presented  whether  the 
plaintiff  has  a  right  to  recover  under  the  evidence. 

Appellant  assigns  error  upon  the  second  and  thirteenth 
instructions  given  at  the  instance  of  appellee.  Instruction 
numbered  2  is  as  follows : 

"The  court  instructs  you  that  it  is  the  duty  of  the  em- 
ployer to  furnish  the  employees  suitable  and  reasonably  safe 
appliances  with  which  to  work,  and  a  neglect  or  failure  to 
do  so  is  negligence  on  his  part.  Such  an  obligation  is  per- 
manent and  cannot  be  avoided  by  him  by  delegating  that 
power  to  another,  and  the  employee  has  the  right  to  pre- 
sume that  appliances  furnished  him  are  reasonably  safe, 
and  govern  himself  accordingly." 

The  objection  to  this  instruction  is,  that  it  told  the  jury 
that  it  was  "the  duty  of  the  employer  to  furnish  the  em- 
ployees suitable  and  reasonably  safe  appliances  with  which 
to  work,  and  a  neglect  or  failure  to  do  so  is  negligence  on 
his  part."  This  instruction  stated  the  duty  of  the  master 
in  regard  to  furnishing  the  servant  with  reasonably  safe 
machinery,  tools  and  appliances  too  broadly.  The  master 
does  not  insure  that  the  machinery,  tools  and  appliances 
supplied  by  him  to  his  servants  shall  be  reasonably  safe. 
The  duty  that  he  owes  in  this  regard  is  personal,  in  the*  sense 
that  it  cannot  be  delegated'  to  another  so  as  to  relieve  the 
master  from  liability  for  negligence,  but  the  duty  is  not  ab- 
solute.   All  tliat  the  master  is  required  to  do  is  to  exercise 
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reasonable  care  and  prudence  in  selecting  and  supplying 
what  he  requires  in  his  business,  such  as  every  prudent  man 
is  expected  to  employ  in  providing  himself  with  the  con- 
veniences of  his  occupation.  (2  Cooley  on  Torts,  1141; 
Toledo,  Wabash  and  Western  Ratkvay  Co.  v.  Fredericks,  71 
111.  294;  Camp  Point  Manf,  Co,  v.  Ballon,  71  id.  417;  Chi- 
cago, Rock  Island  and  Pacific  Railroad  Co,  v.  Lonergan,  1 18 
id.  41 ;  Weber  Wagon  Co,  v.  Kehl,  139  id.  644.)  The  rule 
well  established  by  many  decisions  of  this  court  is,  that  the 
law  imposes  upon  the  employer  the  obligation  to  use  reason- 
able and  ordinary 'care  and  diligence  in  providing  suitable 
and  safe  machinery.  The  right  to  recover  does  not  neces- 
sarily arise  from  the  fact  of  an  injury  produced  by  some 
defect  in  the  machinery  or  appliances  employed  in  the  mas- 
ter's business,  but  it  must  also  appear  that  the  master  has 
been  guilty  of  negligence  in  respect  to  such  machinery  or 
appliances.  The  instruction  under  consideration  did  not 
limit  the  master's  duty  to  the  exercise  of  reasonable  care  in 
the  selection  and  supplying  of  appliances,  but  required  that 
he  should,  at  his  peril,  select  those  that  were  reasonably  safe. 
In  this  there  is  manifest  error. 

Instruction  numbered  13  given  on  behalf  of  appellee  is 
as  follows: 

"You  are  instructed  by  the  court  that  if  you  believe, 
from  a  preponderance  of  the  evidence,  that  James  Water- 
son,  the  plaintiff,  was  employed  by  the  defendant,  A.  M. 
Orr,  or  any  of  his  authorized  agents  who  had  authority 
there  to  do,  or  that  the  said  defendant,  or  any  of  his  said 
agents,  ordered  the  plaintiff,  either  directly  or  indirectly,  to 
go  upon  a  hillside  with  one  OUie  Moutray  and  load  logs  to- 
gether on  wagons,  and  that  said  defendant,  or  any  of  his 
said  agents,  furnished  the  plaintiff,  or  the  said  Moutray,  a 
defective  chain  and  grab-hook,  or  a  defective  grab-hook  or 
a  defective  chain,  and  that  the  plaintiff,  while  exercising 
due  care  and  caution  for  his  own  safety,  undertook  to  load 
a  log  on  the  said  wagon  with  said  chain  and  grab-hook, 
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together  with  the  said  OUie  Moutray,  and  that  in  conse- 
quence of  said  defect  in  said  hook  and  chain,  or  either  of 
them,  the  plaintiff  sustained  an  injury,  in  manner  and  fonn 
as  set  up  in  plaintiff's  declaration,  while  so  loading  said  log 
with  said  chain  and  said  hook,  then  you  should  find  for 
the  plaintiff  in  any  sum  which  the  evidence  shows  plaintiff 
has  sustained  because  of  said  injury,  not  to  exceed  $8000." 

This  instruction  is  open  to  the  same  objections  pointed 
out  to  instruction  No.  2.  Under  this  instruction  appellant 
'  is  made  liable  if  he  furnished  a  defective  appliance  which 
caused  the  plaintiff's  injury,  without  regard  to  the  degree 
of  care  that  appellant  may  have  exercised  in  respect  to  said 
appliance. 

Appellant  contends  that  the  court  erred  in  modifying 
instructions  6  and  7  requested  by  him.  These  instructions, 
in  their  original  form,  told  the  jury,  in  substance,  that  the 
declaration  charged  defective  appliances  furnished  by  ap- 
pellant to  appellee,  and  that  the  evidence  proved  that  the 
chain,  the  alleged  defect  in  which  produced  the  injury,  had 
been  furnished  to  Moutray  by  appellant,  and  that  by  reason 
of  this  variance  between  the  declaration  and  the  evidence 
the  plaintiff  could  not  recover.  The  court  so  modified  these 
instructions  as  to  make  the  alleged  variance  depend  on  the 
fact  whether  appellee  was  at  the  time  of  the  accident  as- 
sisting Moutray  by  request  or  direction  of  appellant.  While, 
as  a  legal  proposition,  proof  that  appliances  furnished  for 
Moutray  would  be  at  variance  with  the  charge  that  they 
were  furnished  to  Waterson,  still  appellee  contended  that  he 
and  Moutray  were  engaged  in  the  same  line  of  business  and 
that  appellant  had  instructed  them  to  work  together  and  as- 
sist each  other  in  loading.  Whether  such  direction  had  been 
given  was  a  question  of  fact  for  the  jury.  The  instructions 
as  requested  entirely  ignored  appellee's  contention  on  the 
question  of  fact  involved.  The  modifications  by  the  court 
were  proper.  The  instructions  without  the  modifications 
took  away  from  the  jury  all  consideration  of  the  evidence 
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bearing  on  the  question  of  the  instruction  to  work  together 
and  assist  each  other.  There  was  no  error  in  the  modifica- 
tions complained  of,  but  for  the  error  in  giving  instructions' 
2  and  13  the  judgment  must  be  reversed  and  the  cause  re- 
manded, which  is  accordingly  done. 

Reversed  a;td  remanded. 


Marian  L.  Moore 

V. 

Joseph  Gariglietti. 
Opinion  Hied  June  ip,  ipoy. 


1.  Contracts — contracts  to  convey  land  are  assignable.  A  con- 
tract reciting  the  receipt  from  a  certain  person  of  a  specified  amount 
of  money  as  part  payment  on  the  land  described,  the  balance  there- 
of (specifying  the  amount)  to  be  paid  upon  the  delivery  of  a  good 
and  sufficient  warranty  deed,  is  a  contract  to  convey  the  land  to  the 
person  from  whom  the  money  was  received,  and  such  contract  is 
assignable  and  carries  with  it  the  assignor's  existing  rights  and 
remedies. 

2.  SpEcii^ic  per]?ormance — equity  may  decree  part  performance 
of  a  contract  to  convey.  Where  the  defendant  to  a  bill  to  specific- 
ally enforce  a  contract  to  convey  land  for  a  fixed  price  owns  only 
a  two-fifths  interest  in  the  land,  a  couH  of  equity  may  require  the 
defendant  to  convey  such  two-fifths  interest  upon  payment  to  her 
of  a  like  proportion  of  the  contract  price. 

3.  Same — a  decree  for  damages  must  rest  upon  the  evidence. 
Damages  for  inability  of  the  defendant  to  a  bill  for  specific  per- 
formance to  convey  the  entire  title  cannot  be  awarded  in  the  ab- 
sence of  any  evidence  forming  a  proper  basis  upon  which  damages 
may  be  assessed. 

4.  AppEai^s  and  errors — party  cannot  complain  of  harmless  er- 
ror, A  defendant  to  a  bill  for  specific  performance  who  was  re- 
quired by  the  decree  to  convey  her  interest  in  the  land  cannot 
complain  that  the  decree  found  that  she  "apparently"  owned  a  life 
estate  in  the  land  in  addition  to  her  two-fifths  interest  in  fee,  where 
she  does  not  claim  that  the  contract  did  not  cover  her  entire  inter- 
est but  only  that  she  had  no  life  estate  in  the  land. 


Digitized  by  VjOOQ IC 


144  MooiiE  V,  Gariglietti.  [88  Dl. 

Writ  ok  Error  to  the  Circuit  Court  of  Putnam  count}- ; 
the  Hon.  T.  N.  Green,  Judge,  presiding. 

WiNSLOW  Evans,  and  J.  E.  Taylor,  for  plaintiff  in 
error. 

John  L.  Murphy,  for  defendant  in  error. 

Mr.  Justice  Parmer  delivered  the  opinion  of  the  court : 

Defendant  in  error  filed  his  bill  in  the  circuit  court  of 
Putnam  county  praying  that  plaintiff  in  error  be  compelled 
to  specifically  perform  a  contract  to  convey  to  him  certain 
lands  described  in  the  bill.  The  bill  alleged  that  plaintiff  in 
error  entered  into  a'  written  agreement  with  Edward  New- 
man, who  represented  and  acted  for  defendant  in  error,  that 
she  would  for  $2000  convey  to  said  Newman  or  his  assigns, 
by  good  and  sufficient  warranty  deed,  twenty  acres  of  land 
in  said  written  agreement  described,  $25  of  the  considera- 
tion being  paid  in  cash  at  the  time  the  agreement  was  made, 
the  balance  to  be  paid  on  delivery  of  the  deed.  The  agree- 
ment set  out  in  the  bill  is  as  follows : 

"Received  of  Edward  Newman  twenty-five  dollars  ($25)  to  ap- 
ply as  part  payment  on  the  following  described  land,  to-wit:  The 
west  half  of  the  south  half  of  the  west  half  of  the  south-east  quar- 
ter of  section  five  (5),  township  thirty-two  (32),  north,  range  one 
(i),  west  of  the  third  principal  meridian,  containing  twenty  acres 
more  or  less,  balance  of  nineteen  hundred  and  seventy-five  ($1975) 
to  be  paid  on  delivery  of  good  and  sufficient  warranty  deed. 

"Dated  this  28th  day  of  May,  A.  D.  1903. 

Marian  L.  Moore." 

The  bill  alleges  that  afterwards  Newman  assigned  the 
contract  to  defendant  in  error,  who  called  upon  plaintiff  in 
error  and  tendered  her  the  balance  of  the  purchase  price, 
$1975,  and  demanded  a  deed,  but  that  plaintiff  in  error  re- 
fused to  make  such  deed  and  refused  to  comply  with  the 
agreement.  The  bill  prayed  that  in  case  it  be  found  impos- 
sible for  plaintiff  in  error  to  convey  to  defendant  in  error 
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title  to  the  whole  of  the  tract  of  land  in  controversy  in  ac- 
cordance with  the  agreement,  she  be  decreed  to  convey  all 
the  interest  she  owned  therein,  and  that  the  damages  sus- 
tained by  complainant  by  reason  of  the  inability  of  plain- 
tiff in  error  to  convey  him  the  title  to  the  whole  of  the  said 
tract  be  allowed  and  assessed  by  the  court. 

Plaintiff  in  error  did  not  own  the  whole  of  said  twenty 
acres  at  the  time  of  the  making  of  said  agreement.  Prior 
to  December  25,  1888,  said  premises  belonged  to  Charles 
A.  Moore,  a  son  of  plaintiff  in  error.  On  that  date  said 
Charles  A.  Moore  conveyed  the  premises  to  Robert  W. 
Moore,  Jr.,  another  son  of  plaintiff  in  error.  Robert  W. 
Moore,  Jr.,  afterwards  died,  leaving  his  mother,  his  bro- 
ther, Charles  A.,  and  two  married  sisters,  Josie  Dean  and 
Florence  Hurin,  his  only  heirs-at-law.  Upon  the  death  of 
said  Robert  W.  Moore,  Jr.,  his  mother  inherited  two-fifths 
of  the  fee  in  the  lands  in  controversy  and  the  surviving 
brother  and  sisters  each  one-fifth.  All  the.  owners  of  the 
fee  were  joined  as  defendants  to  the  bill  and  answered  the 
same,  substantially  denying  all  its  material  allegations.  The 
answer  set  out  that  the  title  to  the  premises  was  vested  in 
and  owned  by  the  mother,  brother  and  sisters  of  Robert 
W.  Moore,  Jr.,  and  denied  that  they  had  ever  agreed  to 
convey  the  title  as  alleged  in  the  bill.  Replication  was  filed 
and  the  cause  referred  to  the  master  to  take  the  proof  and 
report  his  conclusions  of  law  and  fact.  Said  master  re- 
ported that  plaintiff  in  error  had  agreed  to  sell  the  lands 
mentioned  to  Newman  for  $2000;  that  she  had  received 
$25  as  part  payment;  that  by  the  agreement  the  balance 
was  to  be  paid  upon  the  delivery  of  a  good  and  sufficient 
warranty  deed ;  that  said  agreement  was  assigned  by  New- 
man to  defendant  in  error ;  that  at  the  time  said  agreement 
was  made  plaintiff  in  error  owned  only  an  undivided  two- 
fifths  of  tlie  land,  not  including  the  underlying  coal,  which 
had  been  previously  sold  to  other  parties,  and  recommended 
that  a  decree  be  entered  directing  that  upon  payment  to 
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plaintiff  in  error  of  the  further  sum  of  $775  she  convey  to 
defendant  in  error  the  undivided  two-fifths  of  the  premises. 
Objections  by  plaintiff  in  error  to  the  report  and  conclusions 
of  the  master  were  overruled  by  him  and  exceptions  by  her 
to  the  said  report  were  overruled  by  the  court,  the  master's 
report  approved,  and  a  decree  entered  directing  that  upon 
the  payment  to  plaintiff  in  error,  or  the  deposit  of  the  said 
sum  in  the  office  of  the  circuit  clerk  for  her  benefit,  within 
ten  days,  she  convey  to  defendant  in  error  all  her  title  and 
interest  in  said  premises,  and  plaintiff  in  error  brings  the 
case  here  for  review. 

It  is  first  contended  by  plaintiff  in  error  that  the  proofs 
do  not  support  the  allegations  of  the  bill  that  she  entered 
into  a  written  agreement  with  Newman  to  convey  to  him 
or  his  assigns,  by  good  and  sufficient  warranty  deed,  the 
title  to  said  premises.  In  support  of  this  contention  it  is 
said  there  is  nothing  in  the  instrument  showing  by  whom 
or  to  whom  the  deed  was  to  be  made.  We  think  there  is 
no  merit  in  this  contention.  The  agreement  was  that  plain- 
tiff in  error  had  received  of  Newman  $25  as  part  payment 
for  the  land,  and  that  upon  delivery  of  a  good  and  sufficient 
warranty  deed  the  balance  of  the  purchase  money,  $1975, 
was  to  be  paid.  No  other  reasonable  construction  can  be 
put  upon  tliis  instrument  than  that  it  was  an  agreement  by 
plaintiff  in  error  to  convey  to  Newman  title  to  the  premises 
in  controversy  upon  the  payment  of  the  balance  of  the  pur- 
chase money.  Such  agreements  are  assignable  and  carry 
with  them  the  rights  and  remedies  that  existed  in  the  as- 
signor. (Fuller  V.  Bradley,  160  111.  51;  26  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — p.  126.)  It  is  true,  plaintiff  in  er- 
ror only  owned  an  undivided  two-fifths  of  the  land.  That 
she  did  not  own  it  all,  or  at  least  that  she  could  not  convey 
title  to  it,  appears  to  have  been  known  by  Newman  at  the 
time  the  agreement  was  made.  He  testified  plaintiff  in  er- 
ror told  him  she  would  have  to  send  the  deed  to  Iowa  for 
her  son  and  two  daughters  to  sign,  and  that  it  would  take 
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about  two  weeks  to  send  the  deeds  there  and  get  them  back. 
On  June  ii,  1903,  which  was  about  two  weeks  after  the 
making-  of  the  agreement  with  Newman,  plaintiff  in  error 
wrote  him  that  her  son  refused  to  sign  a  deed  and  objected 
to  the  sale  of  the  land,  and  that  she  would  therefore  be  un-' 
able  to  make  the  conveyance.  Shortly  after  the  receipt  of 
the  letter  Newman  and  defendant  in  error  called  on  her 
about  the  matter  and  tendered  the  balance  of  the  purchase 
price,  and  were  told  by  her  that  she*  had  decided  not  to  sell 
the  land  and  would  not  make  a  deed. 

It  is  contended  that  if  the  contract  was  for  the  convey- 
ance of  the  whole  of  the  title  it  was  erroneous  for  the  court 
to  decree  the  conveyance  of  the  title  to  an  undivided  part 
of  the  premises.  Courts  of  equity  will  not  deny  specific 
performance  of  a  part  of  a  contract  which  is  capable  of 
being  performed,  because  the  contract,  as  a  whole,  is  not 
capable  of  performance.  (Shirley  v.  Spencer,  4  Gilm.  583 ; 
Work  V.  Welsh,  160  111.  468;  26  Am.  &  Eng.  Ency.  of 
I^aw, — 2d  ed. — p.  24.)  An  agreement  by  one  tenant  in 
common  to  convey  the  whole  of  the  joint  property  cannot 
be  enforced  against  his  co-tenants,  but  may  be  enforced  as 
to  his  interest  in  the  premises.  26  Am.  &  Eng.  Ency.  of 
Law,  (2d  ed.)  p.  24. 

The  circuit  Court  by  its  decree  found  that  plaintiff  in 
error  owned  the  undivided  two-fifths  of  the  fee  in  said  land 
and  also  "apparently"  owned  a  life  estate  in  the  whole  of 
said  tract.     It  is  contended  by  plaintiff  in  error  that  she 
owned  no  life  estate  in  said  premises  and  that  the  decree  in 
that  respect  is  erroneous.    The  deed  from  Charles  A.  Moore 
to  Robert  W.  Moore,  Jr.,  was  not  offered  in  evidence,  but 
it  appears  from  an  abstract  of  title  to  the  lands  in  contro- 
versy in  the  record,  which  appears  to  have  been  admitted 
in  evidence,  that  the  deed  was  made  "subject  to  the  follow- 
ing- reservation,  to-wit :    That  Marian  L.  Moore,  mother  of 
Charles  A.   Moore  and  Robert  W.  Moore,  Jr.,  shall  hold 
ix)ssession  and  have  the  use  of  the  above  described  twenty 
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acres  of  land  during  her  natural  life."  It  is  argued  that 
plaintiff  in  error  being  a  stranger  to  the  title,  this  clause  in 
the  deed  was  inoperative  and  that  she  took  nothing  by  it. 
If  it  be  conceded  that  the  decree  found  she  was  the  owner 
of  a  life  estate  in  the  whole  of  the  tract  of  land,  she  was  not 
prejudiced  by  the  finding  if,  as  she  insists,  she  did  not  own 
any  such  estate.  According  to  her  own  contention  the  de- 
cree in  that  respect  deprives  her  of  nothing,  and  no  one  else 
is  complaining  of  that' finding  of  the  decree. 

It  is  also  complained  that  the  decree  was  erroneous  in 
fixing  the  amount  to  be  paid  by  defendant  in  error  at  $775. 
We  see  no  basis  for  this  complaint.  The  contract  price  for 
the  whole  tract  was  $2000.  Plaintiff  in  error  only  owned 
a  two-fifths  interest  and  therefore  could  only  convey  the 
amount  she  owned.  The  master  found,  and  the  court  ap- 
proved the  finding,  that  upon  the  payment  to  her  of  two- 
fifths  of  the  contract  price  defendant  in  error  was  entitled 
to  a  conveyance  of  said  two-fifths  interest  of  the  land.  The 
plaintiff  in  error  had  been  paid  $25  at  the  time  the  contract 
was  made,  and  we  think  no  error  was  committed  in  requir- 
ing her  to  convey  said  interest  upon  payment  of  the  further 
sum  of  $775. 

Defendant  in  error  has  assigned  cross-errors  upon  the 
refusal  of  the  court  to  decree  to  him  substantial  damages 
for  the  failure  of  plaintiff  in  error  t;o  make  the  conveyance. 
There  was  no  evidence  that  would  make  any  proper  basis 
upon  which  the  court  could  have  fixed  and  assessed  such 
damages  if  the  case  were  one  where  damages  were  recover- 
able, and  no  error  was  committed  by  the  court  in  refusing 
to  allow  damages. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

Decree  affirmed. 
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Marcus  R.  Thackaberry  et  aL 

V. 

Louisa  M.  Johnson. 
Opinion  Hied  June  ip,  ipo/. 

1.  Mortgages — consideration  for  trust  deed  need  not  move  di- 
rectly from  beneficiary  to  grantor,  A  loan  of  money  by  the  bene- 
ficiary in  a  trust  deed  to  a  third  person  at  the  request  of  the  grantor 
is  sufficient  consideration  for  the  deed. 

2.  Same — when  holder  of  a  note  may  elect  to  foreclose  trust 
deed.  Where  a  deed  of  trust  is  made  by  the  grantor  to  induce  the- 
loan  of  money  to  a  third  person  upon  certain  other  land  which  the 
lender  did  not  regard  as  sufficient  security,  and  the  latter  takes  a 
deed  to  the  other  land  as  additional  security  for  the  loan  and  exe- 
cutes a  written  defeasance,  if  the  loan  is  not  paid  the  lender  may 
elect  to  foreclose  the  trust  deed  before  resorting  to  the  other  land. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county ;  the  Hon.  Charles  M.  Walker,  Judge,  pre- 
siding. 

M.  L.  Thackaberry,  for  appellants. 

Charles  E.  Wyman,  and  Daniel  Weber,  for  appellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  c'hancery  filed  by  the  appellee,  against 
the  appellants,  in  the  circuit  court  of  Cook  county,  to  fore- 
close two  trust  deeds  in  the  nature  of  mortgages.  One  trust 
deed  bore  date  December  2,  1896,  and  covered  lot  10  in 
the  circuit  court  partition  of  the  north-west  quarter  of  the 
south-west  quarter  of  section  5  and  the  north  half  of  the 
south-east  quarter  of  section  6,  in  township  39,  north, 
range  13,  east  of  the  third  principal  meridian.  Cook  county, 
Illinois,  and  was  given  to  secure  the  payment  of  a  prom- 
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issory  note  for  the  sum  of  $5000,  of  even  date  with  said 
trust  deed,  due  and  payable  to  the  order  of  the  maker  there- 
of three  years  after  its  date,  with  interest  at  seven  per  cent 
per  annum,  payable  semi-annually,  signed  by  the  appellant 
Milton  L.  Thackaberry,  which  promissory  note  was  by  him 
endorsed  and  delivered  to  Frank  Marshall,  and  by  him  de- 
livered, for  a  valuable  consideration,  to  the  appellee.  The 
time  of  payment  of  said  promissory  note  was  extended  by. 
the  appellee  three  years  from  its  maturity,  and  the  interest 
thereon  was  at  the  time  of  such  extension  reduced  by  ap- 
pellee to  five  per  cent  per  annum.  And  the  other  trust  deed 
bore  date  November  2,  1899,  and  covered  the  same  premises, 
and  by  its  terms  was  made  a  lien  thereon  subject  to  the 
trust  deed  bearing  date  December  2,  1896,  and  was  given 
to  secure  the  payment  of  two  promissory  notes  of  even  date 
therewith,  payable  to  the  order  of  appellee,  one  of  said  notes 
being  for  the  sum  of  $600,  due  and  payable  three  years 
after  its  date,  with  interest  at  six  per  cent  per  annum,  and 
signed  by  said  Milton  L.  Thackaberry,  and  the  other  of  said 
promissory  notes  being  for  the  sum  of  $2400,  due  and  pay- 
able six  months  after  its  date,  with  interest  at  seven  per  cent 
per  annum,  and  signed  by  William  F.  Olson.  Answers  and 
replications  were  filed,  and  the  case  was  referred  to  one  of 
the  masters  in  chancery  of  said  circuit  court,  who  reported 
that  there  was  due  upon  said  promissory  notes  and  trust 
deeds  the  sum  of  $9811.62,  which  amount  included  $150 
solicitor's  fees  and  $350.62  taxes  paid  by  the  holder  of  said 
notes  and  trust  deeds^,  and  recommended  that  a  decree  of 
foreclosure  and  sale  be  entered  in  said  cause  upon  the  said 
promissory  notes  and  trust  deeds.  Objections  were  filed  to 
said  master's  report  with  the  master  and  overruled,  and 
such  objections  were  renewed  in  the  circuit  court  as  excep- 
tions to  said  report  and  were  there  overruled,  and  a  decree 
of  foreclosure  and  sale  was  entered  by  the  court  in  said 
cause  in  accordance  with  the  prayer  of  the  bill  and  the 
recommendations  of  the  master,  which  decree,  on  appeal. 
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was  affirmed  by  the  Appellate  Court  for  the  First  District, 
and  a  further  appeal  has  been  prosecuted  to  this  court 

It  is  conceded  by  the  appellants  that  they  have  no  de- 
fense as  against  the  $5000  and  $600  promissory  notes,  so 
that  no  question  arises  upon  this  record  as  to  those  notes. 
It  is,  however,  contended  by  the  appellants  that  they  have 
a  defense  as  against  the  $2400  note,  and  that  the  decree  of 
foreclosure  and  sale  as  to  that  note  is  erroneous  and  should 
be  reversed. 

The  appellee  is  a  married  woman  of  some  wealth,  and 
her  husband,  Sidney  B.  Johnson,  represented  her  in  the  ne- 
gotiation of  the  William  F.  Olson  loan.  The  appellant 
Milton  L.  Thackaberry  was  a  practicing  lawyer  in  the  city 
of  Chicago,  and  had  represented  the  appellee  prior  to  the 
negotiation  of  the  William  F.  Olson  loan.  He  wrote  the 
appellee's  husband  to  call  at  his  office  with  a  view  to  make 
a  loan  of  the  appellee's  funds  to  Olson.  Johnson  called  at 
Thackaberry's  office,  and  the  latter  offered  to  him  as  se- 
curity for  a  loan  of  $2400,  on  behalf  of  Olson,  two  hundred 
acres  of  land  situated  in  the  State  of  Texas.  The  security 
appears  not  to  have  been  satisfactory  to  Johnson,  and  after 
some  negotiations  the  appellee's  husband  agreed  to  recom- 
mend the  loan  if  Milton  L.  Thackaberry  would  secure  the 
payment  thereof,  in  addition  to  the  Texas  land,  by  a  sec- 
ond trust  deed  upon  the  Cook  county  property,  upon  which 
appellee  then  held  the  $5000  promissory  note  and  trust  deed 
hereinbefore  referred  to,  and  the  loan  was  subsequently 
made  to  William  F.  Olson.  William  F.  Olson  conveyed  to 
the  appellee,  by  his  warranty  deed,  the  Texas  land  and  she 
gave  him  back  an  article  of  defeasance,  and  Milton  L. 
Thackaberry  executed  and  delivered  to  her  a  second  trust 
deed  upon  the  Cook  county  property  upon  which  she  then 
held  the  $5000  trust  deed,  to  secure  the  payment  of  said 
$2400  note,  and  there  was  included  in  said  trust  deed  a 
$600  promissory  note  representing  a  loan  for  that  amount 
from  the  appellee  to  Milton  L.  Thackaberry.    The  master 
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in  chancery  reported  that  the  deed  from  William  F.  Olson 
to  the  appellee  for  the  Texas  land  was  made  as  additional 
security  for  the  payment  of  the  $2400  note,  and  the  chan- 
cellor incorporated  in  the  decree  a  finding  of  fact  to  the 
same  effect.  At  the  time  the  Texas  property  was  conveyed 
to  the  appellee  she  executed  and  delivered  to  William  F. 
Olson  an  instrument  in  writing,  which  provided  if  the 
$2400  loan  made  to  him  should  be  paid  at  maturity  he 
should  be  entitled  to  a  re-conveyance  of  the  Texas  property, 
but  if  said  loan  was  not  paid  at  maturity  the  appellee  should 
become  invested  with  the  absolute  title  to  said  property. 
The  trust  deed  securing  the  $2400  note  does  not  refer  to 
the  conveyance  of  the  Texas  property  to  the  appellee,  and 
Sidney  B.  Johnson  testified  that  he  called  upon  Milton  L. 
Thackaberry  in  response  to  a  letter  and  Thackaberry  sub- 
mitted to  him  the  Olson  loan;  that  he  inquired  as  to  the 
quality  of  the  Texas  land  and  as  to  Olson's  title  thereto, 
and  that  Thackaberry  said  that  he  had  seen  the  land  and 
that  it  was  worth  from  $30  to  $40  per  acre  and  rented  for 
$600  per  annum,  and  that  Olson's  title  was  good.  Johnson 
said  he  knew  nothing  about  the  land,  but  that  if  Thacka- 
berry would  secure  the  loan  by  a  trust  deed  upon  the  Cook 
county  property  upon  which  his  wife  already  had  a  trust 
deed  for  $5000,  in  addition  to  the  Texas  land,  he  would 
recommend  his  wife  to  make  the  loan,  and  that  the  loan 
was  made  upon  that  basis.  Milton  L.  Thackaberry  agrees 
with  Johnson  as  to  the  basis  upon  which  the  loan  was  made, 
with  this  difference:  that  he  says  the  understanding  was 
that  if  Olson  made  default  in  the  payment  of  the  $2400 
loan  the  Texas  land  was  to  be  conveyed  to  him  and  that  the 
Cook  county  property  was  then  to  stand  as  security  for  the 
loan,  and  claims  that  he  had  called  upon  the  appellee  to 
convey  to  him  the  Texas  land  subsequent  to  Olson's  de- 
fault and  that  she  had  refused  to  comply  with  hex  agree- 
ment by  making  such  conveyance  to  him,  and  he  now  urges 
that  she  should  be  held  to  have  elected  to  accept  the  Texas 
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land  in*payment  of  the  $2400  loan  to  Olson  and  that  his 
Cook  county  property  should  be  discharged  from  the  lien 
of  the  $2400  Olson  note,  and,  unless  this  be  done,  insists 
that  the  appellee  should  be  required  to  exhaust  her  lien 
upon  the  Texas  property  before  proceeding  to  enforce  the 
same  against  his  Cook  county  property. 

We  have  read  the  record  with  care,  and  think  the  evi- 
dence fully  justifies  the  finding  of  the  master  and  the  chan- 
cellor, as  incorporated  in  the  master's  report  and  the  decree 
of  the  chancellor.  Appellant  Milton  L.  Thackaberry  was  the 
attorney  of  the  appellee.  He  was  familiar  with  the  Texas 
property,  and  presumably  the  title  thereto,  while  the  ap- 
pellee and  her  husband  were  not,  and  he  was  the  moving 
party  in  negotiating  the  foan  to  William  F.  Olson.  Sidney 
B.  Johnson  testified  that  the  deed  to  the  Texas  property 
was  made  to  his  wife  as  additional  security  to  the  trust 
deed  upon  the  Cook  county  property.  The  trust  deed  upon 
the  Cook  county  property  was  drawn  by  Thackaberry  or 
under  his  direction,  and  it  in  no  way  indicates  it  was  not 
executed  as  a  security  for  the  $2400  note  as  well  as  for 
the  $600  note,  which  last  mentioned  note  he  concedes  is  a 
valid  lien  upon  the  Cook  county  property,  and  the  agree- 
ment of  defeasance  prepared  by  Mr.  Thackaberry  from  the 
appellee  to  Olson  at  the  time  the  $2400  loan  was  made 
clearly  indicates  that  the  Texas  land  was  only  held  by  the 
appellee  as  security  for  the  $2400  loan.  In  view  of  all 
these  facts  we  think  it  clear  appellee  had  the  right,  if  she 
saw  fit,  first  to  look  to  the  Cook  county  property  for  the 
payment  of  her  $2400  debt  against  Olson,  and  if  she  failed 
to  obtain  payment  by  the  sale  of  that  property,  that  she 
might  resort  to  the  Texas  property  for  the  deficiency.  This, 
we  think,  was  the  view  of  Thackaberry,  as  shown  by  his 
acts  prior  to  the  filing  of  the  bill  of  foreclosure  in  this  case, 
as  when  Olson's  title  to  the  Texas  land  was  found  to  be 
defective  he  sought  to  cure  the  defects  therein,  and  testified 
he  had  caused  the  defects  in  Olson's  title,  at  an  expense  to 
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himself  of  $700,  to  be  remedied,  and  offered  to  convey  the 
title,  which  he  had  acquired  through  deeds  made  to  him 
from  parties  either  owning  or  holding  clouds  upon  Olson's 
title,  to  the  appellee  if  she  would  release  her  lien  for  said 
$2400  upon  his  Cook  coimty  property. 

It  is  said  by  the  appellants  that  there  was  no  considera- 
tion moving  from  appellee  to  Milton  L.  Thackaberry  which 
will  support  said  second  trust  deed  upon  the  Cook  county 
property  so  far  as  it  secures  the  payment  of  the  $2400  note 
of  Olson.  The  consideration  for  the  trust  deed  was  the 
loan  of  the  $2400  by  the  appellee  to  William  F.  Olson.  It 
was  not  necessary  that  a  consideration  for  the  trust  deed 
move  directly  from  appellee  to  Milton  L.  Thackaberry. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  Mrmed, 


Edward  Goodman 

V, 

Thk  PEOPi^ie  OP  THE  State  op  Ii<linois. 

Opinion  Hied  June  ip,  ipo/. 

1.  Forgery — what  elements  are  essential  to  constitute  forgery. 
To  constitute  the  offense  of  forgery  there  must  be  a  false  writing 
or  alteration  of  an  instrument,  the  instrument  as  made  must  be  ap- 
parently capable  of  defrauding,  and  an  intention  to  defraud  must 
appear. 

2.  Same — what  instruments  cannot  be  the  subject  of  forgery. 
An  instrument  that  is  void  or  without  apparent  legal  efficacy  on  its 
face,  or  which  is  not  shown  by  proper  averment  of  extrinsic  facts 
to  be  capable  of  affecting  the  rights  of  another,  cannot  be  the  sub- 
ject of  forgery. 

3.  Same — what  must  be  averred  in  indictment  for  forging  raiU 
road  pass.  An  indictment  for  forging  a  time  pass  on  a  railroad 
with  intent  to  defraud  the  railroad  company  must  allege  facts  which 
show  that  the  instrument  set  out  in  the  indictment  bears  such 
similitude  to  a  genuine  pass  of  that  character  that  a  person  of  ordi- 
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nary  intelligence  might  be  deceived  into  accepting  the  pass  as  a 
genuine  one. 

4.  Same — what  will  not  be  presumed  in  aid  of  indictment.  It 
will  not  be  presumed,  in  aid  of  an  indictment  for  forging  a  time 
pass  on  a  railroad  with  intent  to  defraud  the  railroad  company, 
that  the  company  described  in  the  instrument  set  out  in  the  indict- 
ment owned  any  railroad,  or  that  the  official  designated  therein  as 
general  manager  was,  in  fact,  such  general  manager,  there  being 
no  averments  in  the  indictment  to  that  effect. 

5.  JuDiciAi,  NOTICE — existence  of  railroad  must  be  proved.  The 
existence  of  a  railroad  is  not  a  fact  of  which  courts  take  judicial 
notice,  but  whenever  such  fact  is  brought  into  issue  it  must  be 
averred  and  proven. 

Writ  0^  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  W.  M.  McEwEn,  Judge,  presiding. 

Edward  Goodman,  plaintiff  in  error,  was  indicted,  jointly 
with  Harry  Young  and  William  Shepherd,  in  the  criminal 
court  of  Cook  county,  for  forgery,  and  for  uttering  as  true 
and  genuine  a  false  and  forged  railroad  pass.  A  motiop 
to  quash  the  indictment  was  sustained  as  to  the  first  count, 
which  charged  forgery,  and  was  overruled  as  to  the  second, 
which  charged  the  uttering  of  the  forged  instrument.  A 
nolle  prosequi  was  entered  as  to  Young,  and  the  jury  ac- 
quitted Shepherd  and  found  Goodman  guilty  under  the  sec- 
ond count  of  the  indictment. 

The  plaintiff  in  error  insists  that  the  court  erred  in  over- 
ruling the  motion  to  quash  the  second  count  of  the  indict- 
ment. The  substance  of  that  count  is  as  follows:  That 
Edward  Goodman,  Harry  Young  and  William  Shepherd,  on 
the  loth  of  January,  in  the  year  1905,  did  feloniously  and 
falsely  pass  as  true  and  genuine  a  certain  false,  forged  and 
counterfeit  transportation  ticket,  commonly  called  time  pass, 
for  the  passage  of  certain  persons,  to-wit,  a  foreman  and 
twelve  men,  upon  the  railroad  of  the  Chicago  Great  Western 
Railway  Company,  a  corporation,  which  said  false,  forged 
and  counterfeit  transportation  ticket,  commonly  called  time 
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pass,  for  the  passage  of  certain  persons,  to-wit,  foreman  and 
twelve  men,  upon  the  railroad  of  the  Chicago  Great  Western 
Railway  Company,  a  corporation,  so  passed  as  true  and  gen- 
uine, as  aforesaid,  is  in  words  and  figures  following,  to-wit : 

"Chicago  Great  Western  railway  employee's  time  pass. — No.  B 
5384 — ^Pass  foreman  and  twelve  (12)  men  upon  conditions  on  back 
hereof.  Between  all  stations.  Occupation,  Thos.  Phee  &  Co.'s  con- 
tract, until  December  31,  1904. 

Sam.  E.  Stickney,  General  Manager" 

— that  on  the  back  of  said  time  pass  appeared  the  words  and 

figures  as  follows,  to-wit: 

"Not  good  on  limited  trains  i  and  2.    Not  good  unless  counter- 

signed  by  C.  A.  Engquist       Countersigned:    C.  A.  Engquist. 

"The  person  accepting  this  pass  expressly  agrees  that  the  Chi- 
cago Great  Western  Railway  Company  shall  not  be  liable  for  any 
injury  to  his  person  or  property  except  in  case  of  gross  negligence, 
and  that  in  no  case  shall  the  liability  of  the  company  exceed  the 
sum  of  $1000. 

"This  pass  is  not  transferable,  and  if  presented  by  any  other 
than  the  person  named  hereon,  or  if  any  alteration  or  erasure  is 
made,  the  conductor  will  take  up  this  pass  and  collect  fare.  Good 
until  January  31,  1905. 

Sam.  E.  Stickney,  General  Manager," 

— ^that  they,  the  said  Edward  Goodman,  said  Harry  Young 
and  said  William  Shepherd,  otherwise  called  "Billy,"  then 
and  there  well  knowing  the  same  to  be  false,  forged  and 
counterfeited,  and  with  intent  then  and  there  to  prejudice, 
damage  and  defraud  the  Chicago  Great  Western  Railway 
Company,  a  corporation,  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Illinois,  passed  the  same 
as  genuine ;  and  the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  by  reason  of  the  premises  aforesaid 
the  said  Edward  Goodman  and  Harry  Young  and  Wil- 
liam Shepherd,  otherwise  called  "Billy,"  are  deemed  guilty 
of  forgery,  contrary  to  the  statute  and  against  the  peace  and 
dignity  of  the  same  People  of  the  State  of  Illinois. 

Frank  H.  Bowen,  (Francis  A.  Riddi^e,  of  counsel,) 
for  plaintiff  in  error. 


Digitized  by  VjOOQ IC 


Jue,'07.]  Goodman  v.  The  People.  157 

W.  H.  Stead,  Attorney  General,  and  John  J.  Heai<y, 
State's  Attorney,  (Fi^etcher  Dobyns,  of  counsel,)  for  the 
People. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

The  first  and  most  important  question  relates  to  the  suf- 
ficiency of  the  second  count  in  the  indictment.  The  objection 
urged  to  the  indictment  is,  that  the  writing  set  out  is  not 
such  an  instrument  as  the  court  can  see,  from  an  inspection, 
would  have  a  tendency  to  defraud,  and  that  there  is  no  aver- 
ment of  extrinsic  facts  to  aid  the  court  to  determine  its 
fraudulent  tendency. 

Forgery  has  been  variously  defined.  Blackstone  defines 
forgery  to  be  the  fraudulent  making  or  altering  of  a  writing 
to  the  prejudice  of  another's  rights.  (4  Blackstone's  Com. 
247.)  Wharton  defines  forgery  to  be  the  fraudulent  falsify- 
ing of  an  instrument  to  another's  prejudice,  (i  Wharton 
on  Crim  Law, — 8th  ed. — sec.  653.)  Bishop's  definition  is 
as  follows :  "Forgery  is  the  fraudulent  making  of  a  false 
writing  which,  if  genuine,  would  be  apparently  of  some  legal 
efficacy."  (2  Bishop  on  Crim.  Law,  sec.  523.)  Clark  & 
Marshall,  in  their  late  work  on  the  law  of  crimes,  (sec.  392,) 
define  forgery  as  the  false  making,  with  intent  to  defraud, 
of  any  writing  which,  if  genuine,  might  apparently  be  of 
legal  efficacy  or  the  foundation  of  a  legal  liability. 

From  these  definitions  of  the  offense  it  follows  that  three 
essential  elements  must  exist  to  constitute  the  offense :  ( i ) 
There  must  be  a  false  writing  or  alteration  of  an  instrument ; 
(2)  the  instrument  as  made  must  be  apparently  capable  of 
defrauding;  (3)  there  must  be  an  intent  to  defraud.  Un- 
less the  alleged  instrument  shows  on  its  face  that  it  is  capa- 
ble of  defrauding,  or  such  character  is  given  it  by  extrinsic 
averments,  forgery  cannot  be  predicated  upon  it.  Bonds, 
notes,  checks,  and  other  instruments  for  the  payment  of 
money  or  the  creation  of  duties  or  obligations,  are  familiar 
illustrations  of  writings  which  usually  show,  on  inspection, 
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that  when  forged  they  are  capable  of  being  used  to  defraud. 
Many  cases  are  to  be  found  in  this  and  other  courts  in  which 
convictions  for  forgery  have  been  upheld  where  the  indict- 
ment simply  charged  the  forgery  in  proper  langxiage  and  set 
out  a  copy  of  the  forged  instrument  without  any  extrinsic 
averments.  Indeed,  in  the  greater  number  of  forgery  cases 
no  necessity  exists  for  such  extrinsic  matter.  While  this  is 
the  general  rule,  applicable  to  most  cases,  yet  cases  not  infre- 
quently arise  where  the  fraudulent  character  of  the  alleged 
forged  writing  can  only  be  made  to  appear  by  innuendoes, 
introducing  extraneous  facts  and  circumstances  which  show 
that  the  writing  possessed  a  fraudulent  character  not  discern- 
ible except  when  read  in  the  light  of  such  facts  and  circum- 
stances. An  instrument  that  is  void  or  without  apparent 
legal  efficacy  on  its  face,  or  which  is  not  shown,  by  averment 
of  extrinsic  facts,  to  be  capable  of  affecting  the  rights  of  an- 
other, cannot  be  the  subject  of  forgery.  Commonwealth  v. 
Hinds,  loi  Mass.  209;  People  v.  Drayton,  168  N.  Y.  10; 
-  60  N.  E.  Rep.  1048. 

The  indictment  in  this  case  contains  no  averments  of  ex- 
trinsic facts,  and  it  is  contended  none  are  required.  In  this 
view  we  cannot  concur.  In  order  that  the  time  pass  in  ques- 
tion should  be  used  to  defraud  the  Chicago  Great  Western 
Railway  Company  it  is  necessary  that  said  pass  should  bear 
a  similitude  to  a  true  and  genuine  pass.  This  similitude  need 
only  be  such  that  the  court  can  say  that  a  reasonable  and  or- 
dinary person  might  be  deceived  into  accepting  the  same  as 
true  and  genuine.  It  need  not  be  so  skillfully  executed  that 
it  requires  an  expert  to  detect  it.  Garmire  v.  State,  104  Ind. 
444;  4  N.  E.  Rep.  54;  Barnes  v.  Commomvealth,  loi  Ky. 
556;  41  S.  W.  Rep.  772;  Clark  &  Marshall  on  the  Law  of 
Crimes,  p.  586. 

The  first  matter  requiring  the  aid  of  extrinsic  averments 
in  the  case  at  bar  is  with  respect  to  the  use  to  which  the  writ- 
ing in  question  is  to  be  put.  The  writing  recites,  "Pass  fore- 
man and  twelve  men  upon  conditions  on  back  hereof.     Be- 


Digitized  by  VjOOQ IC 


Jn«,'07.]  Goodman  v.  The  People.  159 

tween  all  stations.*'  Pass  them  how  and  over  what?  If  the 
company  had  no  lines  of  railroad  or  street  railway  lines,  or 
other  means  of  transporting  persons  from  one  place  to  an- 
other, then,  manifestly,  it  could  not  be  defrauded  by  persons 
offering  the  pass  for  transportation.  It  therefore  becomes 
material  and  necessary  to  know  the  extrinsic  fact  whether  the 
company  owned  or  operated  lines  of  railroad  or  other  means 
of  carrying  passengers,  and  hence  arises  the  necessity  for  the 
averments  of  the  facts  so  that  relevant  and  proper  testimony 
to  prove  them  could  be  introduced  on  the  trial. 

In  the  case  of  Klawanski  v.  People,  218  111.  481,  which 
was  an  indictment  for  forging  and  uttering  as  true  and  gen- 
uine a  false  and  forged  complimentary  theater  ticket,  we 
held  that  an  indictment  that  failed  to  charge  that  an  enter- 
taimnent  was  to  be  held  on  the  date  the  ticket  purported  to 
be  good  for  admission  and  for  wh'ich  a  consideration  was 
required  to  be  paid,  and  which  failed  to  aver  that  the  person 
who  purported  to  issue  such  ticket  was  the  agent  and  author- 
ized to  issue  such  ticket,  was  not  good,  even  after  a  plea  of 
guilty.  In  the  Klawanski  case  we  recognized  and  applied 
the  well  established  rule  of  criminal  pleading  applicable  to 
cases  of  forgery,  and  that  case  would  seem  to  be  conclusive 
of  the  questions  arising  on  this  indictment.  We  there  held 
that  this  court  could  not  take  judicial  notice  that  a  certain 
entertainment  was  held  on  the  21st  of  December,  for  admis- 
sion to  which  a  consideration  was  to  be  charged,  or  that 
James  Batles,  whose  name  purported  to  be  signed  to  the 
ticket,  had  any  authority  to  issue  such  ticket.  The  indict- 
ment in  the  Klawanski  case  charged  the  forgery  with  an 
intent  to  defraud  Jacob  Litt.  The  forged  ticket  was  written 
on  the  stationery  of  McVicker's  theater,  on  which  Jacob 
Litfs  name  appears  as  sole  proprietor.  This  was  held  not 
sufficient  to  advise  the  court  who  Jacob  Litt  was  or  to  show 
that  he  would  be  defrauded  if  the  pass  was  used.  All  these 
facts  were  necessary  in  that  case  to  show  the  tendency  of  the 
instrument  to  defraud  the  party  who  is  named  in  the  indict- 
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ment  as  the  intended  victim  of  the  forgery.  The  instrument 
alleged  to  have  been  forged  in  the  case  at  bar,  like  the  theater 
ticket  in  the  Klazvanski  case,  requires  the  aid  of  extrinsic 
facts  to  show  its  fraudulent  character. 

While  it  is  true  that  matters  of  which  the  court  will  take 
judicial  notice  need  not  be  averred  or  proven,  still  the  omit- 
ted circumstances  here  are  not  facts  of  such  general  knowl- 
edge and  notoriety  as  that  they  will  be  judicially  noticed. 
In  a  prosecution  for  counterfeiting  money  issued  by  the 
government,  courts  will  take  notice  of  the  coins  and  bills 
issued  by  the  government  and  of  their  denominations;  but 
where  the  charge  is  for  counterfeiting  the  bills  of  a  national 
bank  the  rule  is  otherwise,  and  it  must  be  averred  and  proven 
that  the  bank  whose  bills  are  alleged  to  have  been  counter- 
feited circulated  money  in  the  similitude  of  the  alleged  spu- 
rious bills.  (Elliott  on  Evidence,  sees.  2953-2956.)  The 
existence  of  a  railroad  is  not  a  fact  of  which  courts  take  ju- 
dicial notice,  but  whenever  such  fact  is  brought  into  issue  it 
must  be  averred  and  proven.  (Ohio  and  Mississippi  Railroad 
Co.  v.  Taylor,  27  111.  207;  Logansport,  Peoria  and  Bur- 
lington Railroad  Co.  v.  Caldzvell,  38  id.  280.)  In  the  case 
at  bar  the  indictment  alleges  that  the  Chicago  Great  West- 
em  Railway  Company  was  a  corporation,  but  it  does  not 
aver  that  the  said  corporation  owned  or  operated  a  line 
of  railroad  or  other  public  conveyance  for  hire,  and  with- 
out these  facts  the  court  cannot  see  how  the  instrument 
in  question  could  have  a  tendency  to  defraud  the  Chicago 
Great  Western  Railway  Company.  In  the  next  place,  there 
is  no  averment  that  Sam.  E.  Stickney  was  general  manager 
of  the  Chicago  Great  Western  Railway  Company.  This  is 
important  in  view  of  the  fact  that  the  indictment  charges  the 
intent  to  defraud  the  railroad  company.  Had  the  intent 
charged  been  to  injure  and  defraud  a  stranger  to  the  corpo- 
ration the  rule  would  be  otherwise.  The  corporation  must 
be  presumed  to  know  who  its  officers  and  agents  are,  and 
it  could  only  be  defrauded  by  a  forgery  of  an  instrument 
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purporting;  to  be  signed  by  some  one  who  in  fact  sustained 
a  position  of  authority  in  the  corporation,  while  an  innocent 
third  party  might  be  deceived  and  defrauded  by  any  name, 
either  real  or  fictitious,  which  purported  to  be  that  of  an 
agent  or  officer  of  the  company. 

The  case  of  State  v.  Thorn,  66  N.  C.  644,  is  an  authority 
on  this  point  and  is  cited  and  approved  by  Bishop  in  his  work 
on  Criminal  Procedure.  In  that  case  the  indictment  was  for 
forging  an  order  drawn  on  Judge  Howard  by  Fate  Johnson. 
The  proof  showed  that  Johnson  was  the  agent  and  mana- 
ger of  Howard  and  was  authorized  to  draw  orders  in  favor 
of  employees  of  Howard,  but  these  facts  did  not  appear  from 
the  indictment.  In  reversing  the  case,  Pearson,  C.  J.,  said : 
"The  bill  of  indictment  is  defective  in  this :  there  is  no  aver- 
ment to  connect  Johnson  with  Howard,  so  as  to  show  that 
Johnson  had  authority,  as  agent  of  Howard,  to  state  the 
account  of  laborers  and  draw  on  him  for  the  balance  due. 
Without  this  averment  there  is  nothing  from  which  the  court 
can  see  that  the  false  paper  had  a  tendency  to  defraud  How- 
ard, or  how  it  could  have  been  issued  for  such  purpose.  The 
writing  must  have  a  tendency  to  injure.  That  tendency 
must  be  apparent  to  the  court,  either  by  the  face  of  the  writ- 
ing or  by  the  averment  of  facts  extrinsic  showing  the  tend- 
ency to  injure.  The  indictment  must  aver  that  the  party 
purporting  to  have  signed  the  false  paper  had  authority  to 
sign  and  bind  the  party  alleged  to  have  been  defrauded." 

In  Datid  v.  State,  34  Tex.  Crim.  App.  460,  it  was  held 
that  an  order  or  time-check  issued  by  a  section  foreman  of 
a  railroad  company  which  showed  the  number  of  days  the 
party  liad  worked,  the  rate  of  wages  and  the  deductions 
for  board  was  the  subject  of  forgery  when  aided  by  proper 
extrinsic  averments  showing  the  custom  of  the  railroad  com- 
pany to  pay  time-checks  when  drawn  by  its  section  foreman. 
The  case  is  much  like  the  Thorn  case,  supra,  only  in  the 
Daud  case  the  pleader  set  out  the  extrinsic  matters  for  want 
of  which  the  Thorn  case  was  reversed. 
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In  Overly  v.  State,  34  Tex.  Crim.  App.  500,  the  forgery 
was  of  a  railroad  ticket,  and  the  judgment  was  reversed  for 
want  of  proper  averments  of  extrinsic  facts  to  show  that  the 
company  might  be  Uef rauded  by  such  ticket. 

The  rule  is  thus  clearly  laid  down  by  the  Court  of  Ap- 
peals of  New  York:  "The  rule  of  pleading  established  in 
this  State  in  such  cases  is,  that  if  the  paper  set  forth  in  the 
indictment,  and  of  which  the  forgery  is  predicated,  does  not, 
either  upon  its  face  or  by  the  averment  of  extrinsic  facts, 
affirmatively  appear  to  be  an  instrument  which,  if  genuine, 
would  be  operative,  the  indictment  is  bad,  as  failing  to  state 
facts  sufficient  to  constitute  a  crime."  People  v.  Drayton, 
168  N.  Y.  10,  (60  N.  E.  Rep.  1048,)  citing  People  v.  Shall, 
9  Cow.  778;  People  v.  Savage,  5  N.  Y.  Crim.  541 ;  Fadner 
V.  People,  33  Hun,  240;  People  v.  Wilson,  6  Johns.  320; 
Cunningham  v.  People,  4  Hun,  455;  People  v.  Harrison, 
8  Barb.  560. 

The  Supreme  Court  of  Massachusetts  has  given  the  same 
rule  its  sanction  in  the  following  language:  "In  order  to 
maintain  an  indictment  for  forgery  at  common  law  it  must 
appear  not  only  that  there  has  been  a  false  making  of  a  writ- 
ten instrument  for  the  purpose  of  fraud  or  deceit,  but  also 
that  the  forged  instrument  is  of  such  a  description  that  it 
might  defraud  or  deceive  if  used  with  that  intent;  and  that 
if  the  fraudulent  character  of  the  forged  instrument  is  not 
manifest  on  its  face,  this  deficiency  should  be  supplied  by 
such  averments  as  would  enable  the  court  judicially  to  see 
that  it  had  such  a  tendency."  Commonwealth  v.  Dunleay, 
157  Mass.  386;  32  N.  E.  Rep.  356. 

In  United  States  v.  Turner,  32  U.  S.  131,  in  sustaining 
a  conviction  for  passing  a  forged  bank  bill  which  purported 
to  be  signed  by  John  Ruske  as  president  and  D.  Anderson 
as  cashier,  neither  of  whom  held  or  had  ever  held  the  offices 
which  by  the  forged  bill  they  were  purported  to  hold,  the 
court  said :  "The  object  is  to  guard  the  public  from  false 
and  counterfeit  paper  purporting  on  its  face  to  be  issued  by 
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the  bank.  It  could  not  be  presumed  that  persons  in  general 
would  be  cognizant  of  the  fact  who,  at  particular  periods, 
were  president  and  cashier  of  the  bank.  The  officers  were 
liable  to  be  removed  at  the  pleasure  of  the  directors,  and  the 
times  of  their  appointment  or  removal,  or  even  their  names, 
could  not  ordinarily  be  within  the  knowledge  of  the  body 
of  the  citizens.  The  public  mischief  would  be  equally  great 
whether  the  names  were  those  of  the  genuine  officers  or  of 
fictitious  or  unauthorized  persons,  and  ordinary  diligence 
could  not  protect  them  against  imposition."  The  reason- 
ing of  Justice  Story  in  this  case  clearly  shows  the  import- 
ance of  keeping  in  mind  the  distinction  between  cases  where 
the  forgery  is  intended  to  defraud  a  person  who  knows  the 
truth  and  one  who  has  no  means  of  knowing.  See,  also,  on 
the  same  point,  Neall  v.  United  States,  ii8  Fed.  Rep.  699; 
State  v.  Henning,  158  Ind.  196;  63  N.  E.  Rep.  207. 

The  case  of  Waterman  v.  People,  67  111.  91,  clearly  rec- 
ognizes the  rule  which  requires  the  averment  of  extrinsic 
facts  when  the  alleged  forgery  is  of  an  instrument  the  fraud- 
ulent character  of  which  does  not  appear  from  the  face  of 
the  writing. 

Our  conclusion  is,  that  the  instrument  set  out  in  the  in- 
dictment in  the  case  at  bar  is  not  such  a  writing  as  on  its  face 
shows  that  it  might  have  been  used  to  defraud  the  Chicago 
Great  Western  Railway  Company,  and  that  the  indictment 
predicated  thereon,  which  fails  to  aver  such  extrinsic  facts 
as  to  impart  to  it  the  fraudulent  tendency  charged,  is  not 
a  good  criminal  pleading  and  should  have  been  quashed  by 
the  court  below. 

For  the  error  of  the  trial  court  in  overruling  the  motion 
to  quash  the  indictment  the  judgment  is  reversed  and  the 
cause  remanded.  ^^^^^^^^  ^„^  remanded. 
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The  Chicago  Union  Traction  Company 

V. 

AucE  p.  Goulding. 

Opinion  Hied  June  ip,  ipo^. 

Instructions — refusal  of  instruction  cautioning  jury  to  regard 
their  answers  to  questions  is  discretionary.  The  refusal  of  an  in- 
struction cautioning  the  jury  to  remember  that  the  answers  given 
by  them  when  being  examined  by  counsel  touching  their  qualifica- 
tions, lack  of  prejudice  and  freedom  from  passion  and  sympathy 
were  binding  upon  them  until  discharged  from  the  case  is  discre- 
tionary with  the  trial  court,  and  error  cannot  be  predicated  thereon. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Jesse  Holdom,  Judge, 
presiding. 

John  A.  Rose,  and  Albert  M.  Cross,  (W.  W.  Gur- 
LEY,  of  counsel,)  for  appellant. 

James  G.  Condon,  and  Thos.  J.  Condon,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee  sued  appellant  for  damages  she  claimed  to  have 
sustained  by  reason  of  having  been  negligently  thrown  to 
the  ground  while  attempting  to  alight  from  one  of  appel- 
lant's cars.  The  declaration,  consisting  of  one  count,  in 
substance  charges  that  appellee  was  a  passenger  on  one  of 
appellant's  cars,  and  that  while  attempting  to  alight  there- 
from at  her  destination,  the  car  was  negligently  controlled 
and  carelessly  started  by  the  appellant's  servants  in  charge, 
thereby  throwing  appellee  to  the  ground  and  seriously  in- 
juring her.  She  recovered  a  verdict  and  judgment  in  the 
trial  court  for  $6000,  which  has  been  affirmed  by  the  Ap- 
pellate Court  and  this  further  appeal  prosecuted. 

Appellee  and  one  other  witness  testified  as  to  the  man- 
ner and  cause  of  her  being  thrown  to  the  ground  while 
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alighting  from  the  car  and  the  immediate  effect  produced 
thereby.  This  was  not  controverted  by  any  other  testimony. 
Appellant  claims  no  such  accident  was  ever  reported  to  it 
by  those  in  charge  of  the  car,  and  its  contention  was  and 
is  that  no  such  accident  occurred.  There  is  no  evidence 
whatever  to  support  this  contention.  Appellee's  testimony 
that  the  accident  did  occur  and  as  to  how  it  occurred  was 
fully  corroborated  by  the  testimony  of  another  wholly  dis- 
interested witness.  Appellee  claimed  that,  in  addition  to 
less  serious  injuries  caused  by  the  fall,  she  fell  with  such 
suddenness  and  violence  that  retroversion  of  the  womb  was 
caused  thereby,  which  developed  later  into  more  serious  and 
distressing  conditions  of  the  female  organs,  and  that  these 
conditions  are  permanent.  It  is  not  denied  that  the  evi- 
dence tended  to  support  appellee  in  all  her  contentions,  nor 
is  it  claimed  that  the  court  erred  in  submitting  the  case  to 
the  jury.  Counsel  for  appellant  in  their  brief  concede  that 
"this  court  cannot  be  asked  to  set  the  verdict  aside  on  the 
groimd  that  it  is  against  the  evidence  on  the  liability  issue." 

A  niunber  of  objections  are  made  to  the  court's  rulings 
in  permitting  medical  witnesses  to  give  certain  testimony 
for  appellee  and  in  refusing  to  permit  medical  experts  of- 
fered by  appellant  to  answer  certain  questions  asked  them. 
We  have  examined  all  of  these  complaints  and  find  them 
to  be  so  unimportant  that  it  is  unnecessary  to  take  them 
up  and  discuss  them  in  detail.  It  is  sufficient  to  say  that  no 
error  prejudicial  to  appellant  was  committed  by  the  court 
in  admitting  or  refusing  testimony. 

Complaint  is  also  made  of  the  court's  refusal  to  give 
the  following  instruction : 

"Preliminary  to  your  being  accepted  and  sworn  to  act 
as  jurors  in  this  case  you  were  examined  by  both  plaintiff 
and  defendant  as  to  your  competency  and  qualifications  to 
act  as  jurors  in  this  case.  As  a  part  of  such  examination 
each  of  you  answered  all  questions  asked  you  by  both  plain- 
tiff and  defendant.    Your  answers  showed  you  were  corn- 
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petent  and  qualified  to  act  as  jurors  and  the  parties  to  this 
suit  accepted  you  as  jurors  on  the  faith  of  your  answers. 
The  answers  you  then  made  to  said  questions  in  regard  to 
your  competency,  qualification,  fairness,  lack  of  prejudice 
and  freedom  from  passion  and  sympathy  are  as  binding  on 
you  now  as  they  were  then,  and  should  so  remain  until 
you  are  finally  discharged  from  further  consideration  of  the 
case.  It  would  be  improper  for  you  to  disregard  those  an- 
swers that  rendered  you  competent  jurors.*' 

It  is  contended  the  court  should  have  given  this  cau- 
tionary instruction  because  appellant's  theory  was  that  ap- 
pellee's claim  was  not  an  honest  one,  and,  although  it  had  no 
witnesses  to  dispute  that  the  accident  occurred  as  claimed, 
the  circumstances  were  of  such  a  character  that  it  was  er- 
ror for  the  court  to  refuse  the  instruction  offered.  We  find 
nothing  in  the  evidence  that  would  have  justified  the  court 
in  giving  the  instruction  on  the  grounds  contended  for.  At 
all  events,  the  trial  court  was  in  a  position  to  know  whether 
such  an  instruction  should  be  given,  and  the  most  that  can 
be  said  for  it  is,  that  it  belongs  to  that  class  of  instructions 
the  giving  or  refusing  of  which  is  in  the  discretion  of  the 
court.  (Birmingham  Fire  Ins.  Co.  v.  PuJver,  126  111.  329.) 
At  appellant's  request  the  court  did  instruct  the  jury  that 
it  was  their  duty  to  consider  the  case  the  same  as  if  it  were 
a  suit  between  two  private  citizens ;  that  the  appellant  cor- 
poration was  entitled  to  the  same  fair,  unprejudiced  treat- 
ment as  an  individual  would  be  under  like  circumstances, 
and  that  in  deciding  the  case  the  jury  should  look  solely  to 
the  evidence  for  the  facts  and  to  the  instructions  of  the  court 
for  the  law  of  the  case. 

We  are  unable  to  see  that  appellant  was  in  any  manner 
prejudiced  by  any  rulings  made  by  the  court  during  the 
progress  of  the  trial  or  that  any  error  was  committed  by 
the  Appellate  Court  in  affirming  that  judgment.  The  judg- 
ment of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  afRrmed. 
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Rosa  S.  Johnson 

V. 

Wawer  L.  Lee  et  al. 
Opinion  filed  June  ip,  ipoj. 

1.  Trusts — when  trust  is  an  active  one.  Where  the  trustee  in 
a  declaration  of  trust  is  charged  with  the  duty  of  caring  for  the 
property  and  paying  taxes  and  assessments  thereon,  and  he  is  au- 
thorized to  advance  his  own  money  for  that  purpose  and  deduct  the 
same  out  of  the  proceeds  of  the  sale  he  is  to  make  before  distrib- 
uting the  proceeds  among  the  cestuis  que  trustent,  the  trust  is  an 
active  one. 

2.  Same — when  power  of  sale  is  obligatory — equitable  conver- 
sion. A  declaration  of  trust  requiring  the  trustee  to  sell  the  land 
as  soon  as  in  his  judgment  such  sale  can  be  made  for  such  a  rea- 
sonable price  as  will  be  best  for  the  cestuis  que  trustent  and  to  di- 
vide the  proceeds  among  the  latter  in  a  certain  way,  makes  the 
power  of  sale  obligatory  upon  the  trustee  and  works  an  equitable 
conversion  of  the  land  into  money,  notwithstanding  he  is  also  re- 
quired to  sell,  if  directed  to  do  so  by  the  cestuis  que  trustent,  be- 
fore, in  his  judgment,  he  has  been  offered  a  fair  price. 

3.  Partition — what  interest  does  not  support  bill  for  partition. 
Where  a  trust  is  created  whereby  an  equitable  conversion  of  the 
land  into  money  is  effected,  a  subsequent  gp-antee  of  one  of  the  ces- 
tuis que  trustent  who  is  entitled  to  share  in  the  proceeds  after  the 
trustee  has  sold  the  land  under  the  terms  of  the  trust  acquires  no 
such  interest  as  will  support  a  bill  for  partition  of  the  land. 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  T.  G.  WiNDES,  Judge,  presiding. 

Lee,  Lee  &  Schuchardt,  for  appellant. 

Rubens,  Fischer  &  Mosser,  for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  circuit  court  of  Cook  county 
sustaining  a  demurrer  to  and  dismissing  a  bill  filed  by  ap- 
pellant for  the  partition  of  certain  lands  therein  described. 
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The  bill  alleged  that  appellant  acquired  title  to  her  in- 
terest in  the  real  estate  in  the  following  manner:  On  the 
29th  of  September,  1896,  Jeremiah  Leaming  executed  a 
declaration  of  trust  in  words  and  figures  as  follows : 

"State  op  Ilunois, 
County  of  Cook, 

"I,  Jeremiah  Learning,  do  hereby  declare  that  I  have  this  day 
received  from  Walter  L.  Lee  a  warranty  deed  for  the  following 
described  real  estate,  situate  in  the  city  of  Chicago,  county  of 
Cook  and  State  of  Illinois,  to-wit:  Lot  six  (6),  in  block  four  (4), 
in  Cochran's  addition  to  Edgewater,  being  a  subdivision  of  the 
south  nineteen  hundred  and  forty-six  (1946)  feet  of  the  west  thir- 
teen hundred  and  twenty  ( 1320)  feet  of  the  east  fractional  half  of 
section  five  (5),  township  forty  (40),  north,  range  fourteen  (14), 
east  of  the  third  principal  meridian,  subject  to  an  encumbrance  of 
fifteen  hundred  dollars  ($1500),  with  interest  at  six  per  cent  per 
annum  (6%),  interest  payable  semi-annually,  which  encumbrance 
and  interest  said  Walter  L.  Lee  agrees  to  pay  as  his  sole  debt,  and 
the  trust  deed  securing  the  same,  being  recorded  in  the  recorder's 
office  of  Cook  county,  Illinois,  in  book  4879  of  records,  at  page  272. 
That  said  deed  to  me  is  in  trust  for  the  following  uses:  To  sell 
and  convey  the  same  so  soon  as  in  my  judgment  such  sale  can  be 
made  for  a  reasonable  price,  for  cash  or  on  time,  as  I  shall  deem 
for  the  best  interests  of  the  cestuis  que  trust,  unless  in  the  mean- 
while such  cestuis  que  trust  shall  direct  me,  in  writing,  to  sell  at 
an  earlier  day,  and  out  of  the  proceeds  from  such  sale  pay,  first, 
the  costs  and  expenses  of  such  sale;  secondly,  all  charges  or  ad- 
vances which  I  may  make,  necessary  for  the  care  of  the  property, 
including  taxes  and  assessments;  the  remainder  of  such  proceeds 
to  be  divided  in  three  equal  parts,  and  paid  one-third  to  Walter 
L.  Lee,  one-third  to  Joseph  F.  Leaming  and  one-third  to  Kate 
Reville  of  the  city  of  New  York,  heir  of  the  late  Nicholas  C. 
Seville,  of  the  same  place;  but  the  share  of  Walter  L.  Lee  shall 
first  be  applied  to  the  payment  of  the  said  encumbrance,  if  any 
then  remain,  of  said  fifteen  hundred  dollars  ($1500),  and  if  not 
sufficient  funds  are  realized  from  said  Lee's  share  to  pay  such  en- 
cumbrance, then  any  remainder  thereof  shall  be  satisfied  out  of 
said  Leaming's  share  before  appropriating  thereto  any  portion  of 
said  Reville's  share,  such  proceeds  of  sale,  after  clearing  the  said 
premises  from  said  costs,  advances  and  encumbrance,  to  be  paid 
equally  to  said  three  cestuis  que  trust,  or  their  heirs,  executors, 
administrators  or  assigns. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
twenty-ninth  day  of  September;  A.  D.  1896. 

Jeremiah  Leaming.    (Seal.)*' 
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The  bill  alleges  that,  at  and  prior  to  the  date  of  the  exe- 
cution of  the  declaration  of  trust,  Walter  L.  Lee,  Joseph  F. 
Learning  and  Kate  Reville  each  owned  the  equitable  title 
to  the  undivided  one-third  of  the  real  estate,  subject  to  an 
encumbrance  of  $1500,  which  was  primarily  a  lien  on  the 
interest  of  Walter  L.  Lee;  that  in  October,  1905,  Kate 
Reville,  for  a  good  and  valuable  consideration,  conveyed  her 
interest  in  said  real  estate  to  appellant;  that  shortly  there- 
after appellant  notified  Jeremiah  Learning,  the  trustee,  of 
the  conveyance  from  Kate  Reville  to  her  and  that  she  was 
the  owner  of  the  interest  of  said  Kate  Reville.  Appellant 
further  alleges  in  her  bill  that  on  the  29th  day  of  October, 
1905,  she  requested  Walter  L.  Lee  and  Joseph  F.  Leaming 
to  join  with  her  in  a  written  request  to  the  trustee  to  sell 
said  real  estate  and  to  propose  to  him  the  name  of  a  buyer 
who  was  willing  to  pay  therefor  the  sum  of  $2100,  but  said 
Lee  and  Leaming  refused  to  join  her  in  said  request  and 
direction  to  the  trustee,  and  thereupon  the  appellant  alone 
served  the  request  upon  the  said  Jeremiah  Leaming,  but 
that  he  refused  to  comply  with  it  by  selling  the  premises 
as  requested,  whereupon  she  filed  her  bill  for  partition.  Up- 
on the  demurrer  being  sustained  thereto  appellant  elected 
to  stand  by  her  bill  and  a  decree  was  entered  dismissing  it 
for  want  of  equity. 

The  determination  of  the  correctness  of  the  decree  sus- 
taining the  demurrer  and  dismissing  the  bill  depends  upon 
whether  the  persons  named  in  the  declaration  of  trust  by 
Jeremiah  Leaming  were  the  equitable  owners  of  the  land 
itself  or  whether  their  interest  was  only  in  the  proceeds  to 
be  derived  from  its  sale.  Appellant  contends  that  the  power 
of  sale  in  the  declaration  of  trust  is  not  obligatory  upon  the 
trustee ;  that  the  right  was  reserved  to  the  cestuis  que  trust 
to  direct  the  trustee  when  and  how  to  sell,  and  that  he  must 
wait  until  such  direction  is  received  before  selling.  There 
is  no  controversy  that  where,  by  the  terms  of  a  will,  real 
estate  of  the  testator  is  directed  to  be  converted  into  money 
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and  the  proceeds  distributed  among  his  devisees,  such  devi- 
sees take  no  interest  in  the  land  but  the  devise  is  treated 
as  one  of  personal  property,  and  appellant's  counsel  in  their 
brief  and  argument  say  they  do  not  contend  that  this  rule 
does  not  apply  to  deeds  the  same  as  to  wills,  but  it  is  con- 
tended that  where  the  cestuis  que  trust  are  the  creators  of 
the  trust,  there  must  be  something  more  than  the  mere  power 
to  sell  the  real  estate  and  pay  the  proceeds  to  the  creators 
of  the  trust  before  a  court  of  equity  will  treat  it  as  an  equi- 
table conversion.  The  language  of  the  declaration  of  trust 
is,  that  the  conveyance  of  the  real  estate  was  made  to  the 
trustee  "to  sell  and  convey  the  same  so  soon  as  in  my  judg- 
ment such  sale  can  be  made  for  a  reasonable  price,  for  cash 
or  on  time,  as  I  shall  deem  for  the  best  interests  of  the  cestuis 
que  trust,  unless  in  the  meanwhile  the  cestuis  que  trust  shall 
direct  me,  in  writing,  to  sell  at  an  earlier  day,  and  out  of 
the  proceeds  from  such  sale  pay,  first,  the  costs  and  expenses 
of  such  sale ;  secondly,  all  charges  or  advances  which  I  may 
make,  necessary  for  the  care  of  the  property,  including  taxes 
and  assessments ;  the  remainder  of  such  proceeds  to  be  di- 
vided in  three  equal  parts,  and  paid  one-third  to  Walter  L. 
Lee,  one-third  to  Joseph  F.  Leaming  and  one-third  to  Kate 
Reville,"  etc. 

It  was  said  in  Harris  v.  Ferguy,  207  111.  534,  that  where 
the  power  given  tlie  trustee  by  will  was  to  sell,  convey  and 
dispose  of  the  trust  estate  when  the  trustee  should  deem  a 
sale  expedient  or  necessary,  the  proceeds  to  be  divided  by  the 
trustee,  "the  general  rule  seems  to  be,  that  where  control  is 
to  be  exercised  or  duty  to  be  performed  by  the  trustee,  or 
when  he  is  to  exercise  discretion  in  the  management  of  the 
estate  or  in  the  investment  of  the  proceeds  of  the  property, 
an  active  trust  is  created."  In  the  case  at  bar  the  trustee 
was  charged  with  the  duty  of  caring  for  the  property  and 
paying  taxes  and  assessments  thereon,  and  he  was  author- 
ized to  make  advances  of  his  own  money  for  these  pur- 
poses and  deduct  the  same  out  of  the  proceeds  of  the  sale 
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when  made,  before  making  any  distribution  to  the  cestuis 
que  trust.    The  trust  was  therefore  an  active  one,  and  we  do 
not  interpret  the  language  used  as  merely  conferring  power 
upon  the  trustee  to  sell  when  directed  by  the  cestuis  que 
trust.    The  language  is  plain  and  unequivocal  that  Jeremiah 
Learning  received  the  conveyance  in  trust  for  the  purpose 
of  selling  the  land  as  soon  as  in  his  judgment  he  could  ob- 
tain a  reasonable  price  therefor.    The  fact  that  a  right  in 
the  cestuis  que  trust  was  reserved  to  direct  the  sale  at  an 
earlier  day  than  the  trustee  might  think  it  expedient  to  sell, 
does  not  limit  or  qualify  the  power  in  him  to  sell  at  any  time 
before  receiving  such  direction  when  in  his  judgment  he 
was  offered  a  fair  price.    He  was  authorized,  when  so  di- 
rected by  the  cestuis  que  trust,  to  sell  at  a  price  which  he 
himself  deemed  inadequate;  but  this  was  no  restriction  up- 
on his  power  or  duty  to  sell  without  such  directions  when 
in  his  judgment  a  reasonable  price  could  be  obtained.    The 
exact  language  of  the  power  of  sale  in  the  will  before  this 
court  in  Burbach  v.  Burbach,  217  111.  547,  is  not  set  out  in 
the  opinion,  but  from  the  statement  of  its  substance  there 
made  it  would  seem  that  it  was  no  more  clear  and  direct 
than  the  language  used  in  this  case,  and  it  was  there  said 
(p.  550)  :    "It  was  not  left  to  the  trustees  to  sell  or  not, 
as  they  might  deem  best,  and  the  only  discretion  given  to 
them  was  as  to  the  time  when  the  sale  should  be  made. 
They  were  to  divide  the  proceeds,  which  would  be  personal 
property  and  not  a  proper  subject  for  a  bill  for  partition." 
In  Carr  v.  Branch,  85  Va.  595,  where  the  language  of  the 
will  was  that  the  testator  desired  his  real  estate  sold  by 
his  executors  at  such  time  as  they  deemed  best  and  the 
proceeds  divided,  it  was  held  that  this  language  clearly 
amounted  to  an  imperative  direction  to  the  executors  to 
sell  the  real  estate.     It  was  also  there  held  that  where  a 
testator  by  will  authorizes  his  executors  to  sell  land,  and 
it  is  apparent  that  he  intended  it  to  be  sold,  the  doctrine  of 
equitable  conversion  applies,  even  where  the  power  of  sale 
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is  not,  in  terms,  imperative.  From  Baker  v.  Copenbarger, 
15  111.  103,  down  to  Darst  v.  Swearingen,  224  id.  229,  it 
has  been  held  that  where  a  will  directs  land  to  be  sold  and 
the  proceeds  distributed  in  money  to  the  devisees,  the  devi- 
sees may,  if  competent  to  do  so,  elect  to  take  the  land  it- 
self before  sale  if  all  concur  in  such  election,  but  this  right 
cannot  be  exercised  by  one  of  the  devisees.  Until  this  right 
of  election  i§  exercised  by  all  of  the  parties  interested,  their 
interest  is  in  money  and  not  in  land. 

We  have  examined  the  authorities  cited  by  appellant  in 
support  of  her  contentions,  and  are  of  opinion  they  are  not 
applicable  to  a  case  where  the  power  and  duty  are  direct  and 
positive  and  not  merely  permissive.  H award  v.  Peavey,  128 
111.  430,  is  cited  by  appellant  In  that  case  the  testator  said 
in  his  will  that  he  wished  his  land  to  be  kept  in  his  family, 
and  that  upon  certain  contingencies  happening  "the  execu- 
tors may  sell  it  to  any  of  the  boys  at  its  full  value"  and 
divide  the  proceeds  of  all  his  property  according  to  direc- 
tions given.  The  court  held  that  as  the  sale  by  the  execu- 
tors could  only  be  made  to  one  or  more  of  the  testator's 
sons,  and  then  only  on  condition  that  they  were  willing  to 
pay  full  value  for  it,  and  in  view  of  other  provisions  of  the 
will  relating  to  a  distribution  of  the  testator's  property  upon 
the  termination  of  his  widow's  equitable  estate,  the  power 
to  sell  was  alternative,  and  not  imperative.  In  Lynn  v.  Geb- 
hard,  27  Md.  547,  the  conveyance  to  the  trustee  authorized 
him  to  convey  the  title  vested  in  him  to  such  persons  as  he 
should  be  directed,  in  writing,  by  a  majority  of  the  grantors 
in  the  trust  deed,  and,  after  paying  certain  liens  out  of  the 
proceeds,  to  distribute  the  residue  among  the  grantors.  This 
was  held  not  to  be  an  equitable  conversion,  and  the  grantors 
in  the  trust  deed  retained  an  equitable  interest  in  the  land 
until  it  was  sold.  It  will  be  seen  that  the  power  of  the  trus- 
tee in  those  cases  is  of  an  altogether  different  character  from 
that  of  the  trustee  in  this  case.  It  seems  plain  that  the  doc- 
trine of  equitable  conversion  must  be  applied  in  this  case 
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and  the  appellant's  grantor  held  to  have  owned  no  interest 
in  the  land  at  the  time  she  made  the  conveyance  to  appellant. 

It  follows  that  as  appellant  received  no  title  to  any  in- 
terest in  the  real  estate  she  could  not  maintain  a  bill  for  par- 
tition, and  the  demurrer  was  properly  sustained  and  the  bill 
dismissed. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  ofRrmed. 


Hattie  N.  Waite 

V. 

The  PEOPI.E  ex  reL  John  S.  Smith,  County  Treasurer. 
Opinion  filed  June  ip,  1907, 

1.  Special  assessments — when  demand  for  payment  of  drain- 
age assessment  is  unnecessary.  No  demand  or  notice  of  a  drainage 
assessment  levied  under  section  70  of  the  Farm  Drainage  act,  re- 
lating to  special  drainage  districts,  need  be  made  or  given  by  the 
county  collector  before  applying  for  judgment  of  sale,  where  the 
general  taxes  against  the  property  have  been  paid  to  the  town  col- 
lector, since  section  179  of  the  Revenue  act,  being  an  earlier  act 
than  section  70  of  the  Farm  Drainage  act,  does  not  apply  to  as- 
sessments levied  under  said  section  70. 

2.  Same — when  objection  to  variance  between  delinquent  list 
and  notice  of  application  for  sale  is  waived.  An  objection  to  an 
application  for  judgment  and  order  of  sale  for  a  drainage  assess- 
ment, to  the  effect  that  the  lands  were  not  assessed  in  the  objector's 
name  nor  in  that  of  any  living  person,  does  not  go  to  the  juris- 
diction of  the  court,  and  the  objector's  appearance,  if  in  nowise 
limited,  must  be  regarded,  under  such  objection,  as  a  general  one, 
which  waives  an  alleged  variance  between  the  delinquent  list  and 
the  notice  of  application,  in  the  description  of  the  person  to  whom 
the  land  is  assessed. 

3.  Judgments  and  decrees — order  of  sale  cannot  be  signed  by 
judge  after  his  term  of  office  has  expired.  Where  the  judge  of  the 
county  court  omits  to  sign  an  order  of  sale  for  taxes,  his  act  in 
signing  the  order  after  the  term  of  court  and  after  his  term  of  of- 
fice has  expired  is  wholly  without  effect,  even  though  done  pursu- 
ant to  an  order  of  the  county  court. 
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Writ  of  Error  to  the  County  Court  of  Henry  county : 
the  Hon.  T.  H.  Chesley,  Judge,  presiding. 

George  W.  &  Joseph  L.  Shaw,  for  plaintiff  in  error. 

Henry  Waterman,  and  George  S.  Skinner,  for  de- 
fendant in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

At  the  June  term,  1906,  of  the  county  court  of  Henry 
county,  John  S.  Smith,  the  county  collector,  applied  for 
judgment  and  order  of  sale  against  the  lands  of  plaintiff  in 
error  for  a  delinquent  special  assessment  levied  for  the  pur- 
poses of  Green  River  Special  Drainage  District,  located  in 
Henry  and  Bureau  counties.  Objections  were  filed  to  the 
application,  which  were  overruled.  Judgment  and  order  of 
sale  was  entered,  to  which  the  judge's  signature  was  not  at- 
tached. An  appeal  was  prayed,  but  denied  because  plain- 
tiff in  error  failed  to  deposit  with  the  county  collector  an 
amount  of  money  equal  to  the  amount  of  judgment  and 
costs.    Thereupon  a  writ  of  error  was  sued  out  of  this  court. 

Section  179  of  chapter  120,  Hurd's  Re\ased  Statutes  of 
1905,  provides:  "When  any  special  assessment  is  returned 
against  property,  the  taxes  upon  which  shall  have  been  paid 
to  the  town  or  district  collector,  it  shall  be  the  duty  of  the 
county  collector  to  cause  demand  to  be  made  for  the  pay- 
ment of  such  special  assessment,  or  a  notice  thereof  to  be 
sent  by  mail,  or  otherwise,  to  the  owner,  if  his  place  of  resi- 
dence is  known.  The  certificate  of  a  collector  that  such  de- 
mand was  made  or  notice  given,  shall  be  evidence  thereof." 

The  first  objection  is  based  on  the  fact  that  no  demand 
for  the  payment  of  the  assessment  was  made  or  notice  given 
by  the  county  collector  although  the  ordinary  taxes  upon 
the  property  were  paid  to  the  town  collector  before  he  made 
his  return.  This  section  of  the  statute  received  the  consid- 
eration of  this  court  in  Potwin  v.  Johnson,  108  111.  70.    That 
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was  an  application  made  for  judgment  and  order  of  sale 
for  the  collection,  of  a  delinquent  special  assessment  levied 
for  a  local  improvement  within  the  city  of  Chicago,  and  it 
was  there  contended,  as  it  is  here,  that  no  judgment  could 
be  rendered  in  the  absence  of  a  demand  made  or  notice  given 
by  the  county  collector,  as  required  by  section  179,  supra. 
The  conclusion  there  reached  was  that  this  section  did  not 
apply.  Sections  151  and  152  (as  then  numbered)  of  the 
act  in  relation  to  cities,  villages  and  towns  required  the  city 
collector,  who  was  first  charged  with  the  duty  of  collecting 
the  assessment,  to  give  notice,  by  publication,  to  the  persons 
whose  names  appeared  on  the  assessment  roll,  and  as  far  as 
practicable  to  make  demand  upon  such  of  them  as  resided 
within  the  corporation,  personally  or  by  written  or  printed 
notice,  for  the  payment  of  the  assessment.  Section  153  of 
the  Cities  and  Villages  act  then  required  the  collector  of 
special  assessments  to  make  return  of  the  delinquent  assess- 
ments to  the  county  collector.  Section  154  of  the  same  act 
then  required  the  county  collector  to  proceed  to  obtain  judg- 
ment and  make  sale  as  provided  by  the  general  Revenue  law, 
which  was  to  apply  except  when  otherwise  provided  in  the 
Cities  and  Villages  act.  The  conclusion  reached  was,  that 
it  was  not  necessary  for  the  county  collector  to  make  the 
demand  or  give  the  notice  contemplated  by  section  179, 
supra,  the  holding  being  "that  two  distinct  classes  of  mu- 
nicipalities are  provided  for,  and  the  provisions  of  the  one 
act  applicable  to  the  one  class  and  those  of  the  other  act 
to  the  other  class,  or  that,  the  provisions  being  repugnant, 
those  of  the  last  act,  which  is  the  act  in  relation  to  cities, 
villages  and  towns,  being  the  last  expression  of  the  will  of 
the  legislature,  must  be  held  a  repeal  of  those  of  the  former 
to  the  extent  of  the  repugnance;  but,  in  either  view,  the 
proceeding  under  the  act  in  relation  to  cities,  villages  and 
towns  is  sustained." 

The  assessment  now  under  consideration  was  levied  by 
virtue  of  paragraph   145  of  chapter  42,  Kurd's  Revised 
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Statutes  of  1905,  which  directs  the  commissioners  of  a  spe- 
cial drainage  district  to  file  with  the  county  clerk  of  the 
county  in  which  the  district  was  organized,  a  statement 
showing  the  amount  of  money  required  for  certain  pur- 
poses. The  clerk  makes  computation  of  the  amount  which 
each  tract  or  parcel  of  land  should  bear  and  extends  the 
same  upon  the  collector's  books  as  ordinary  taxes  are  ex- 
tended, and  where  the  district  is  located  in  more  than  one 
county,  he  certifies  to  the  clerk  or  clerks  of  the  other  county 
or  counties  such  facts  as  enable  him  or  them  to  extend  the 
tax  to  be  collected  in  such  other  county  or  counties.  "And 
the  amounts  so  extended  shall  be  collected  at  the  same  time 
and  in  the  same  manner  as  other  taxes  on  like  property." 

This  section  is  a  later  enactment  than  the  section  of  the 
Revenue  law  relied  upon  by  plaintiff  in  error,  and  it  seems 
apparent  that  where  the  drainage  assessment  is  included 
with  ordinary  taxes  on  the  books  of  the  local  collector,  no 
useful  purpose  could  be  served  by  requiring  the  county  col- 
lector to  make  a  demand  upon  the  property  owner  for  the 
drainage  assessment  or  give  notice  thereof,  where,  as  here, 
the  property  owner  had  paid  all  other  taxes  to  the  town 
collector  and  left  the  drainage  assessment  unpaid.  In  such 
case  the  property  owner,  even  where  no  demand  was  made 
upon  him  by  the  local  collector  under  section  155  of  chap- 
ter 120,  Kurd's  Revised  Statutes  of  1905,  would  learn, 
when  paying  his  other  taxes,  that  the  drainage  assessment 
had  been  extended  against  him,  and  a  demand  made  or  no- 
tice given  after  he  had  acquired  that  knowledge  would  serve 
no  useful  purpose.  Following  Potwin  v.  Johnson,  supra, 
we  conclude  that  as  to  drainage  taxes  or  assessments  ex- 
tended upon  the  collector's  book  with  State,  county  and 
other  taxes,  under  the  provisions  of  section  145,  supra,  sec- 
tion 179,  supra,  does  not  apply.  As  to  such  drainage  tax 
or  assessment  the  section  last  mentioned  is  superseded  by 
the  section  under  which  the  assessment  was  extended  up- 
on the  books  of  the  local  tax  gatherer. 
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The  second  objection  is  based  upon  an  alleged  variance 
between  the  delinquent  list  and  the  published  notice  of  ap- 
plication for  sale.  On  the  delinquent  list  the  lands  appear 
as  the  property  of  "Geo.  E.  Waite  Est.,"  while  in  the  pub- 
lication notice  they  were  described  as  the  lands  of  "Geo.  E. 
Waite."  The  appearance  entered  by  plaintiff  in  error  was 
in  nowise  limited,  and  with  the  two  objections  which  we 
have  above  mentioned,  and  included  in  the  same  document, 
she  filed  another,  based  on  the  fact  that  the  lands  "are  not 
assessed  in  her  name  nor  in  that  of  any  living  person."  This 
last  mentioned  objection  was  not  one  which  went  to  the  ju- 
risdiction of  the  court,  and  having  made  that  objection  her 
appearance  must  be  regarded  as  a  general  one,  and  she  must 
be  held,  upon  the  authority  of  McChesney  v.  People,  178  111. 
542,  to  have  waived  the  variance. 

This  cause  was  heard  and  the  judgment  rendered  at  the 
June  term,  1906,  of  the  county  court  of  Henry  county.  At 
that  time  Theron  H.  Chesley  was  judge  of  that  court  and 
presided  at  the  trial  and  entered  the  judgment  and  order, 
but  did  not  sign  the  order,  as  required  by  section  191  of 
chapter  120,  Kurd's  Revised  Statutes  of  1905.  After  this 
proceeding  was  instituted  in  this  court,  and  after  the  term 
of  office  of  Judge  Chesley  had  expired,  the  county  court  of 
Henry  county  sought  to  obviate  this  difficulty  by  permit- 
ting the  former  judge  to  attach  his  signature  to  the  order. 
He  did  so  attach  his  signature  on  December  22,  1906. 
These  facts  have  been  made  to  appear  to  us  by  an  additional 
transcript  of  record,  leave  to  file  the  same  having  first  been 
obtained  in  this  court. 

In  Dickey  v.  People,  213  111.  51,  where  the  judge  of  the 
county  court,  in  a  proceeding  similar,  to  this,  omitted  to 
sign  the  order,  and  thereafter,  for  the  purpose  of  curing 
the  difficulty,  another  judgment  and  order  of  sale  was  en- 
tered which  was  signed  by  the  judge,  this  court  held  that 
it  was  not  proper  to  enter  two  judgments  against  the  same 
lot  for  the  same  tax  or  assessment;  that  the  power  of  the 
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court  was  exhausted  by  rendering  the  first  judgment,  ex- 
cept for  the  purpose  of  amending  or  correcting  the  judg- 
ment during  the  term.  It  follows  that  the  act  of  the  for- 
mer judge  of  the  county  court  in  attaching  his  signature 
to  the  order  in  this  case  long  after  the  terra  had  adjourned 
and  after  his  term  of  office  had  expired  was  wholly  without 
effect,  although  it  was  done  pursuant  to  an  order  of  the 
county  court. 

Another  error  is  assigned,  but  the  conclusions  already 
reached  make  its  consideration  unnecessary. 

The  objections  filed  below  were  properly  overruled,  but 
the  cause  must  be  reversed  on  account  of  the  failure  of  the 
judge  to  sign  the  order. 

The  judgment  of  the  county  court  will  be  reversed  and 
the  cause  will  be  remanded.       r^,,,,^  and  remanded. 


Th^  DkKaIvB  County  Telephone  Company 

V. 

RosiNA  A.  Button. 
Opinion  filed  June  ip,  1907. 

1.  Telephones — telephone  line  is  an  additional  servitude  upon 
street  where  fee  is  in  abutting  owner,  A  telephone  line  of  an  ordi- 
nary local  exchange  in  a  city,  town  or  village  is  an  additional  servi- 
tude upon  streets  the  fee  of  which  is  in  abutting  owners,  the  same 
as  in  the  case  of  a  long  distance  telephone  line  in  a  rural  highway ; 
and  this  is  true  even  though  the  municipal  corporation  has  the 
privilege  of  using  the  telephone  poles  for  fire  alarm  and  police  sig- 
nal wires. 

2.  Same — when  license  to  erect  telephone  line  is  not  void,  A 
license  to  erect  a  telephone  line,  granted  by  a  city  to  individuals, 
who  shortly  thereafter  assigned  it  to  a  corporation,  which  installed 
the  line  and  put  the  same  in  operation  for  several  years,  with  the 
knowledge  and  consent  of  the  city,  which  accepted  the  use  of  tele- 
phones and  the  use  of  the  poles  for  fire  alarm  and  police  signal 
wires,  is  not  void. 
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3.  Injunction — when  an  injunction  restraining  construction  of 
a  telephone  line  is  too  broad.  An  injunction  restraining  the  con- 
struction of  a  telephone  line  in  a  street  the  fee  of  which  is  in  the 
complainant,  who  has  not  been  compensated  for  the  use,  is  too 
broad,  where  it  covers  more  than  that  portion  of  the  street  in  which 
the  complainant  owns  the  fee  and  where  the  grant  under  which  the 
telephone  company  is  acting  is  not  void.  {Wilder  v.  Aurora,  De- 
Kalb and  Rockford  Traction  Co,  216  111.  493,  distinguished.) 

App^ai,  from  the  Circuit  Court  of  DeKalb  county ;  the 
Hon.  Chari^es  A.  Bishop,  Judge,  presiding. 

Rosina  A.  Dutton,  appellee,  filed  her  bill  in  the  circuit 
court  of  DeKalb  county  praying  for  an  injunction  to  re- 
strain appellant  from  erecting  a  telephone  line  on  State 
street  west  of  California  street,  in  the  city  of  Sycamore. 

It  is  alleged  in  the  bill  that  appellee  is  the  owner  in  fee 
of  certain  real  estate  in  the  city  of  Sycamore  abutting  on  a 
part  of  that  portion  of  State  street  which  is  west  of  Cali- 
fornia street,  which  realty  extends  to  the  center  line  of  the 
street;  that  her  property  is  improved,  and  that  appellant, 
an  Illinois  corporation,  without  authority  of  law,  without 
paying  compensation  to  appellee,  without  her  consent  and 
without  attempting  to  condemn  or  purchase  from  her,  is 
about  to  erect  a  telephone  line  on  that  portion  of  the  street 
in  which  she  owns  the  fee,  and  also  on  all  "that  portion  of 
said  State  street  extending  westerly  from  the  west  line  of 
California  street,  in  said  city;"  that  said  telephone  company 
has  not  been  granted  any  license,  permit  or  franchise  by  the 
city  to  erect  and  maintain  a  telephone  line  in  said  city ;  that 
no  such  license,  permit  or  franchise  has  been  recorded  in  the 
recorder's  office  of  said  DeKalb  county,  as  required  by  stat- 
ute; that  said  telephone  company  is  not  the  owner  of  any 
license,  permit  or  franchise  for  the  erection  or  maintenance 
of  a  telephone  line  in  said  city;  that  said  telephone  com- 
pany is  about  to  enter  on  said  State  street,  and  upon  the  fee 
therein  owned  by  appellee  make  excavations  and  tear  up  the 
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surface,  set  poles,  with  cross-arms,  and  string  wires,  with 
a  view  to  constructing  and  maintaining  a  telephone  line 
thereon  and  operating  the  same;  that  by  so  doing  it  will 
discommode  public  travel,  destroy  and  greatly  damage  trees 
which  complainant  has  planted  in  the  parking  along  the 
southerly  side  of  said  street  and  upon  her  premises,  and  will 
interfere  with  her  right  of  ingress  and  egress  to  and  from 
her  property,  to  her  irreparable  injury. 

The  answer  avers  that  appellant  has  full  authority,  as 
and  against  the  public,  to  do  the  proposed  work,  and  sets 
out  the  license  from  the  city  council  and  the  assignment  of 
that  license  to  appellant;  avers  that  it  had  operated  under 
that  license  and  assignment  since  October  i,  1895;  that  the 
city  has  recognized  appellant's  rights  and  directed  it  in  its 
operations;  that  it  has  furnished  the  city  with  telephones 
and  the  use  of  its  poles  for  attachment  for  fire  alarm  and 
police  signal  service,  and  had  before  the  filing  of  the  bill 
more  than  four  hundred  telephones  in  operation;  that  the 
proposed  act  of  appellant  sought  to  be  enjoined  was  ex- 
pressly authorized  by  the  city,  and  the  poles  sought  to  be 
erected  were  also  for  the  use  of  the  city  for  fire  alarm  and 
telephone  purposes;  denies  that  the  proposed  work  would 
discommode  public  travel  or  destroy  or  greatly  damage  trees 
which  appellee  had  planted  in  the  parking  or  would  inter- 
fere with  her  right  of  ingress  or  egress  to  and  from  her 
property;  denies  that  appellant  proposed  to  tear  up  or  ex- 
cavate the  street  except  to  dig  holes  for  telephone  poles. 

The  ordinance  under  which  the  appellant  was  operating, 
which  is  set  out  in  the  answer,  first  granted  the  right  to 
two  individuals,  their  successors  or  assigns,  and  the  license 
was  afterward  assigned  by  them  to  appellant.  It  provides, 
among  other  things,  that  the  city  shall  have  the  free  use  of 
a  telephone  and  shall  have  the  right  to  attach  to  any  of  said 
poles  the  "city  fire  alarm  or  police  wires,"  if  done  under 
the  direction  of  the  telephone  company  and  in  a  manner  not 
to  interfere  with  the  proper  operation  of  the  wires  of  said 
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company ;  also,  that  the  erection  of  poles,  wires  and  fixtures 
shall  be  under  the  direction  of  the  city  council,  but  in  no 
case  shall  the  same  be  erected  so  as  to  interfere  with  travel 
or  other  legitimate  use  of  the  highway. 

The  cause,  by  agreement,  was  heard  on  the  bill  and  an- 
swer, and  the  court  entered  a  decree  perpetually  restraining 
and  enjoining  appellant  from  going  upon  that  part  of  State 
street,  in  the  city  of  Sycamore,  lying  westerly  of  the  west 
line  of  California  street,  in  said  city,  which  includes  that 
portion  of  State  street  in  which  appellee  owns  the  fee,  for 
the  purpose  of  building  and  constructing  a  telephone  line 
therein.^  The  telephone  company  appealed,  and  urges  that 
the  court  erred  in  entering  a  decree  for  appellee  as  to  that 
portion  of  the  street  in  which  she  owned  the  fee,  and  erred 
in  entering  a  decree  restraining  the  appellant  as  to  portions 
of  the  street  in  which  appellee  did  not  own  the  fee. 

Carnes,  Faissi^er  &  Cochran,  for  appellant. 

W.  J.  FuwoN,  and  J.  B.  Stephens,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  principal  question  in  this  case  is,  do  the  lines  and 
poles  of  a  telephone  system  upon  the  street  of  a  city  consti- 
tute an  additional  servitude  where  the  fee  is  in  the  owner 
of  abutting  property? 

Appellee's  contention  is,  that  where  the  telephone  com- 
pany so  occupies  the  street  without  the  consent  of  the  owner 
of  the  fee  and  without  having  condemned  the  property  oc- 
cupied, its  action  amounts  to  taking  and  damaging  private 
property  without  making  just  compensation  therefor.  This 
proposition  has  not  been  before  squarely  presented  in  this 
court  but  analogous  questions  have  been  discussed  here.  In 
Board  of  Trade  Tel,  Co.  v.  Barnett,  107  111.  507,  it  was 
determined  that  a  telegraph  line  upon  a  public  highway  con- 
stituted an  additional  servitude  upon  the  fee,  and  in  com- 
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paring  the  use  of  the  public  way  by  a  railway  company  with 
its  use  by  a  telegraph  company  the  following  statement  was 
made  (p.  516)  :  "In  the  same  sense  the  construction  of  a 
line  of  telegraph  on  the  highway  is  an  additional  servitude 
to  which  the  fee  of  the  land  had  not  before  been  subjected. 
The  servitude  differs  more  in  degree  than  in  character,  and, 
whether  the  damages  are  great  or  small,  the  corporation 
asking  for  or  appropriating  to  itself  the  benefit  of  such 
new  servitude  must  make  just  compensation  to  the  owner 
of  the  fee." 

In  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  West 
Chicago  Street  Railroad  Co.  156  111.  255,  in  discussing  the 
extent  of  the  right  of  a  street  railway  company  in  a  street, 
it  was  said  (p.  269)  :  "Telegraph  poles  erected  upon  a  high- 
way serve  no  useful  purpose  in  regard  to  the  highway,  and 
telegraph  and  telephone  poles  erected  upon  a  street  are  not 
directly  ancillary  to  the  use  of  the  street  as  such.  For  this 
reason  they  are  held  to  be  an  additional  servitude  in  the' 
street." 

In  Carpenter  v.  Capital  Electric  Co.  178  111.  29,  adjoin- 
ing owners  had  an  easement  of  travel  over  a  private  alley 
within  the  city  of  Springfield,  and  it  was  held  that  an  elec- 
tric company  having  authority  from  the  city  to  erect  poles 
and  string  wires  in  the  public  streets  and  alleys  was  without 
right  to  use  the  private  alley  for  the  same  purpose  without 
the  consent  of  the  owner  of  the  fee,  the  conclusion  being 
that  "the  principle  which  is  applied  to  the  erection  of  tele- 
graph poles  on  a  public  highway  where  the  fee  of  the  high- 
way to  the  center  thereof  is  in  the  abutting  owner,  and  to 
the  stringing  of  wires  upon  said  poles  over  the  highway, 
applies  to  a  private  alley  like  that  here  under  consideration, 
where  the  fee  of  the  ground  is  in  the  owner  of  the  property 
abutting  upon  the  alley." 

In  Postal  Telegraph-Cable  Co.  v.  Baton,  170  111.  513,  it 
was  again  held  that  the  construction  of  a  telegraph  line  in 
a  public  highway  constituted  an  additional  servitude  upon 
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the  fee,  and  that  the  owner  might  sue  in  trespass  or  bring 
ejectment. 

In  Doane  v.  Lake  Street  Blevated  Railroad  Co.  165  111. 
510,  it  was  said  that  the  holding  in  the  case  above  referred 
to  in  156  111.  255,  was,  "that  a  street  railway  operated  by 
electricity,  with  trolley  posts  on  the  streets,  was  not  a  new 
servitude  of  the  street,  and  that  the  poles  were  not  unwar- 
ranted obstructions  in  the  same,  as  are  telegraph  and  tele- 
phone poles." 

In  Burrall  v.  American  Tel,  Co.  224  111.  266,  we  said 
that  "a  telephone  line  in  a  public  highway  is  an  additional 
burden  upon  the  fee,  for  which  the  owner  of  the  fee  is  en- 
titled to  compensation." 

There  can  be  no  doubt  that  under  the  law  in  this  State, 
as  heretofore  announced,  a  long  distance  telephone  line 
places  an  additional  servitude  upon  the  fee  in  a  rural  high- 
way. It  is  contended,  however,  that  there  is  a  distinction 
in  this  regard  between  the  use  of  a  street  in  a  city  or  vil- 
lage by  a  telephone  company  operating  an  ordinary  local 
telephone  exchange,  and  the  use  of  a  rural  highway  by  a 
telephone  company  operating  a  long  distance  telephone 
system.  We  are  disposed  to  think  that  the  attempted  dis- 
tinction is  without  any  substantial  basis.  The  theory  upon 
which  it  is  argued  that  the  use  of  the  street  or  highway  for 
telephone  service  is  not  an  additional  servitude  is,  that  one 
of  the  purposes  for  which  a  street  or  highway  may  be  pri- 
marily used  is  for  the  transmission  of  intelligence  by  mes- 
senger, on  foot  or  horseback  or  by  vehicle,  and  that  the  use 
of  the  same  ways  for  commimication  by  means  of  a  telephone 
system  is  merely  to  use  the  street  or  highway  for  the  same 
purpose  in  another  and  more  convenient  manner.  For  ex- 
ample :  If  A,  living  at  one  end  of  a  street,  desires  to  send 
a  message  to  B,  at  the  other  end  of  the  same  street,  his 
right  to  do  so  by  messenger  traveling  through  the  street  is 
beyond  question.  This  being  true,  it  is  urged  that  to  trans- 
mit the  same  message  by  telephone  is  to  make  use  of  the 
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street  for  the  same  purpose  for  which  it  might  primarily 
have  been  used.  It  may  be  answered  to  this  that  the  primary 
right  to  send  the  message  through  the  street  is  the  right  to 
send  it  by  some  agency  traveling  through  the  street.  The 
discussion  of  that  question,  however,  is  profitless  in  view  of 
the  fact  that  under  our  own  authorities  there  is  no  room  to 
contend  that  the  poles  and  lines  of  a  long  distance  telephone 
company  in  a  rural  highway  are  not  an  additional  servitude 
upon  the  fee.  The  only  question  is  whether  there  is  a  dis- 
tinction between  the  rural  highway  and  the  urban  street. 

If  the  contention  that  the  poles  and  wires  of  a  telephone 
system  in  a  street  did  not  constitute  an  additional  servitude 
for  the  reason  that  they  merely  facilitated  the  transmission 
of  intelligence  through  the  streets  was  tenable,  the  state- 
ntent  that  has  been  made  by  this  court  in  reference  to  the 
effect  of  placing  the  lines  and  poles  of  a  long  distance  sys- 
tem in  the  country  highway  would  not  have  been  made,  for 
the  reason  that  the  result  of  the  operation  of  a  long  dis- 
tance system  in  the  highway  in  the  country  and  of  the  op- 
eration of  the  local  exchange  in  the  streets  of  the  city  is 
precisely  the  same,  viz.,  it  hastens  and  facilitates  the  trans- 
mission of  intelligence.  If  the  effect  upon  the  street  was 
merely  to  subject  the  street  to  modern  and  improved  meth- 
ods of  using  the  street  for  thp  purpose  for  which  it  was 
originally  dedicated  or  condemned,  the  same  would  likewise 
be  true  of  the  use  of  the  rural  highway,  and  a  conclusion 
directly  contrary  to  that  stated  in  the  Burrall  case  would 
have  been  reached  by  this  court.  It  is,  of  course,  true,  as 
urged  by  appellant,  that  the  uses  to  which  the  street  within 
the  city  may  be  put  by  the  public  are  much  more  numerous 
than  those  to  which  the  rural  way  may  be  subjected,  but 
that  fact  seems  to  be  without  significance  in  determining  this 
question.  No  reason  has  been  given  which  could  lead  us 
to  the  conclusion  that  the  telephone  lines  within  the  city 
are  not  an  additional  servitude  while  holding  that  simi- 
lar lines  in  the  rural  highway  are  an  additional  servitude. 
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We  think  that  this  attempt  to  distinguish,  results  from  an 
over-enthusiastic  desire  to  remove  barriers  that  to  some  de- 
gree prevent  the  enjoypient  of  the  telephone  by  the  public. 
While  it  is  most  desirable  that  the  use  of  this  convenience 
should  be  as  untrammeled  as  possible  and  that  no  unnec- 
essary obstructions  should  be  thrown  in  the  way  of  the  ex- 
tension of  its  wires,  it  is  no  less  important  that  the  right 
of  the  individual  owner  of  the  property  should  not  be  sac- 
rificed for  the  general  welfare,  excepting  so  far  as  that  may 
be  done  without  violation  of  constitutional  guaranties. 

Courts  of  last  resort  in  various  States  have  considered 
this  question  and  have  reached  different  conclusions.  In  the 
briefs  of  the  parties  filed  herein  the  cases  have  been  collated 
and  ably  discussed.  Text  writers  generally  uphold  the  con- 
tention of  appellee.  Elliott  on  Roads  and  Streets,  (2d  ed.) 
sees.  705,  706;  Lewis  on  Eminent  Domain,  (2d  ed.)  sec. 
131;  Jones  on  Telegraph  and  Telephone  Companies,  sees. 
107,  109;  Croswell  on  Electricity,  sec.  no;  Randolph  on 
Eminent  Domain,  sec.  407;  Dillon  on  Mun.  Corp.  (4th  ed.) 
sec.  698a. 

The  cases  of  Nicoll  v.  New  York  and  New  Jersey  Tel. 
Co.  62  N.  J.  L.  735,  Krueger  v.  Wisconsin  Tel.  Co.  106  Wis. 
96,  and  Bronson  v.  Albion  Tel.  Co.  67  Neb.  in,  we  think 
directly  in  point,  and  they  warrant  the  conclusion  reached 
by  the  circuit  court.  We  have  been  referred  also  to  a  large 
number  of  cases  which,  while  not  directly  in  point,  yet  on 
principle  lead  to  the  same  determination. 

It  is  then  urged,  that  although  a  telephone  system  be  an 
additional  servitude  upon  the  fee,  yet  where  the  city,  as  in 
this  instance,  has  the  right  to  use  the  same  poles  for  its  fire 
alarm  and  police  signal  system  an  additional  servitude  is 
not  imposed.  No  citation  of  authority  is  necessary  to  show 
the  fallacy  of  this  theory.  We  have,  by  our  own  decisions 
and  the  other  authorities  above  referred  to,  been  led  to  con- 
clude that  the  poles  and  wires  of  a  telephone  system  in  the 
street  are  an  additional  servitude  upon  the  fee  possessed  by 
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an  abutting  owner.  This  being  true,  the  use  of  the  poles 
by  the  city  for  some  purpose  of  the  city  while  they  are 
still  being  used  by  the  telephone  company  would  not  relieve 
the  fee. 

We  are  of  the  opinion,  however,  that  the  decree  in  this 
case  is  erroneous  in  one  respect.  It  enjoins  the  erection  of  the 
telephone  lines  in  a  portion  of  State  street  in  which  appel- 
lee does  not  own  the  fee  and  upon  which  her  property  does 
not  abut.  The  injunction  in  this  regard  is  sought  to  be 
upheld  on  the  theory  that  the  permit  is  invalid  for  the  rea- 
son that  it  was  originally  to  individuals  and  not  to  a  cor- 
poration. Shortly  after  the  license  was  granted  by  the  city 
council  the  licensees  assigned  it  to  appellant.  That  com- 
pany, acting  thereunder,  constructed  and  placed  in  opera- 
tion a  telephone  system  prior  to  October,  1895,  and  operated 
the  same  from  thence  down  to  the  time  of  the  filing  of  the 
bill  herein,  all  with  the  knowledge  and  consent  of  the  city 
authorities.  Under  these  circumstances  there  is  no  basis 
for  the  contention  that  the  grant  is  not  effective. 

It  is  then  urged,  upon  the  authority  of  Wilder  v.  Aurora, 
DeKalb  and  Rock  ford  Traction  Co.  216  111.  493,  that  as 
appellee  is  the  owner  of  the  fee  in  a  part  of  the  street  she 
is  entitled  to  an  injunction  covering  the  entire  street  That 
case  is  not  in  point,  because  the  ordinance  there  was  void. 
No  fact  appears  from  this  record  which  entitles  appellee  to 
an  injunction  as  to  any  part  of  the  street  in  which  she  does 
not  own  the  fee. 

The  decree  will  be  modified  so  that  appellant  will  be 
restrained  from  constructing  its  lines  over  and  upon  that 
part  of  the  street,  only,  in  which  appellee  is  seized  of  the  fee. 
Each  party  will  pay  one-half  the  costs  in  this  court. 

Decree  modified  and  afhrmed. 
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Th^  MANUlfACTURERS'   FuEl.  COMPANY 

James  White. 
Opinion  filed  June  ip,  ipo^, 

1.  Master  and  servant — liability  of  master  for  injury  to  ser- 
vant from  dangerous  mule — scienter.  The  liability  of  the  master 
for  an  injury  inflicted  upon  a  servant  by  a  mule  which  the  servant 
had  been  ordered  to  use  and  which  the  master  knew  had  a  propen- 
sity to  kick  when  used  to  haul  heavy  loads,  does  not  depend  upon 
the  fact  that  the  propensity  to  kick  was  merely  the  result  of  ill- 
temper  and  not  from  any  desire  on  its  part  to  injure  a  human  being. 

2.  Witnesses — jury  may  consider  intelligence  and  capacity  of 
witnesses.  In  cases  where  there  is  a  conflict  in  the  evidence  it  is 
proper  to  instruct  the  jury  that  in  determining  the  weight  to  be 
given  to  the  testimony  they  may  consider,  among  other  things,  the 
intelligence  and  capacity,  or  want  of  intelligence  and  capacity,  of 
the  persons  testifying. 

3.  Damages — when  minor  may  recover  for  loss  of  time  during 
minority.  A  minor  whose  parents  are  dead  and  to  whom  no  one 
stands  in  loco  parentis,  and  who  has  been  injured  by  the  negligence 
of  another,  is  entitled  to  recover  damages  for  loss  of  time  and  dim- 
inution of  earning  capacity  during  minority. 

4.  Instructions — when  striking  out  clause  precluding  damages 
for  humiliation  and  disfiguration  is  proper.  The  striking  out  from 
an  instruction  precluding  a  recovery  of  damages  for  mental  suf- 
fering, except  suffering  that  was  the  immediate  result  of  pain,  of 
the  words  "no  damages  should  be  assessed  for  humiliation  or  dis- 
figuration of  appearance,"  is  proper,  where  there  was  no  evidence 
to  which  such  language  could  apply,  the  injury  received  being  one 
requiring  the  removal  of  a  kidney. 

Appeai,  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Christian  county ;  the  Hon.  S.  L.  Dwight,  Judge,  pre- 
siding. 

This  is  an  appeal  from  the  judgment  of  the  Appellate 
Court  for  the  Third  District  affirming  a  judgment  rendered 
by  the  circuit  court  of  Christian  county  against  Manufac- 
turers' Fuel  Company,  appellant,  in  favor  of  James  White, 
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appellee,  by  his  next  friend,  John  White,  in  an  action  on 
the  case  for  personal  injuries. 

The  injuries  complained  of  by  appellee  were  occasioned 
by  a  kick  from  a  mule  owned  by  appellant,  which  appellee 
was  driving  in  appellant's  mine,  where  he  was  employed  as 
a  mule  driver.  The  suit  was  originally  brought  to  the  No- 
vember term,  1904,  of  the  circuit  court.  The  declaration 
contained  but  one  count,  which  alleged  that  appellant  was 
engaged  in  the  operation  of  a  coal  mine,  and  that  in  it  were 
used  a  number  of  mules  to  haul  empty  cars  to  and  loaded 
cars  from  the  rooms  of  the  miners;  that  appellee  was  em- 
ployed as  a  driver  and  used  such  mule  from  day  to  day  as 
appellant  directed  or  required  him  to  use;  that  it  was  the 
duty  of  appellant  to  furnish  appellee  with  a  mule  that  was 
safe,  docile  and  well  adapted  to  the  work  to  be  performed 
by  appellee;  that  appellant  carelessly  and  negligently  di- 
rected appellee  to  use  a  certain  unsafe,  vicious  and  danger- 
ous mule  named  "Pete,"  which  mule  had  a  dangerous  and 
vicious  propensity  to  kick,  and  which  fact  was  unknown  to 
appellee  but  well  known  to  appellant;  that  appellee,  while 
using  said  mule  in  the  performance  of  his  duties  as  driver, 
using  due  care  and  caution  for  his  safety  and  without  fault 
or  misconduct  on  his  part,  was  attacked  and  kicked  by  the 
said  mule,  causing  him  the  loss  of  his  right  kidney  and 
permanently  injuring  him. 

A  plea  of  the  general  issue  was  interposed,  and  a  trial 
was  had  resulting  in  a  verdict  and  judgment  in  favor  of 
appellee,  which  was  reversed  and  the  cause  remanded  upon 
appeal  to  the  Appellate  Court.  The  case  was  re-docketed 
in  the  court  below  and  an  additional  count  added  to  the  dec- 
laration, which  alleged,  in  addition  to  the  facts  averred  in 
the  original  count,  that  the  said  mule  Pete,  when  hitched  to 
a  heavy  load  or  over-loaded,  was  unsafe,  vicious  and  dan- 
gerous, and  at  such  times  had  a  dangerous  and  vicious  pro- 
pensity to  kick,  all  of  which  was  well  known  to  appellant 
and  unknown  to  appellee;  that  the  danger  of  being  kicked 
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and  injured  by  the  mule  was  not  a  danger  incident  to  the 
employment  nor  a  risk  assumed  by  appellee,  and  that  ap- 
pellant ordered  and  directed  him  to  haul  with  the  said  mule, 
loads  consisting  of  two  loaded  cars,  knowing  that  such 
loads  were  a  heavy  load  or  an  over-load  for  said  mule  arid 
that  it  was  dangerous  to  attempt  to  haul  such  loads  with 
said  mule;  that  the  injury  complained  of  occurred  while 
appellee  was  attempting  to  haul  two  loaded  pit  cars  under 
the  order  and  direction  of  appellant.  The  general  issue  was 
re-filed  and  a  second  trial  resulted  in  a  verdict  and  judg- 
ment for  $1750  in  favor  of  appellee.  At  the  close  of  the 
evidence  the  court  denied  a  motion  by  appellant  for  a  per- 
emptory instruction. 

The  evidence  discloses  that  appellee  was  first  employed 
as  a  mule  driver  by  appellant  during  the  month  of  Decem- 
ber, 1903,  in  one  of  its  coal  mines,  and  during  that  time 
occasionally  drove  the  mule  Pete.  He  worked  there  through 
December,  and  then  for  a  short  time  in  January  was  em- 
ployed by  another,  when  he  returned  to  work  for  appellant 
and  continued  in  its  employ  until  the  latter  part  of  March, 
frequently  driving  the  mule  Pete.  Appellee  was  then  dis- 
charged because  it  was  believed  he  had  whipped  one  of  the 
mules.  After  his  discharge  he  was  away  from  the  mine 
about  ten  days  when  he  was  again  put  to  work  by  appel- 
lant, and  from  that  time  on  drove  the  mule  Pete  almost 
continuously  until  the  time  of  his  injury,  on  the  second  day 
of  May,  1904.  Appellee  was  then  seventeen  years  of  age. 
The  mule  Pete,  which  had  been  used  in  the  mine  for  six  or 
seven  years,  was  a  strong,  spirited  animal,  and  when  kindly 
treated  and  used  in  hauling  ordinary  loads  was  easy  to 
handle,  but  when  struck  or  used  in  hauling  heavy  loads  had 
a  vicious  and  unusual  propensity  to  kick  and  was  danger- 
ous to  the  person  driving  or  handling  him.  Up  to  the  day 
prior  to  the  date  of  his  injury  appellee  had  been  hauling 
one  car  of  coal  at  a  time  with  this  mule,  and  this  was  con- 
sidered an  ordinary  load.     On  that  day  appellee  was  in- 
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structed  by  appellant  to  haul  two  cars  of  coal  at  a  trip  out 
of  the  entry  known  as  the  tenth  south.  In  this  entry  was 
a  good,  clean  track,  and  appellee  had  no  difficulty  in  mak- 
ing the  two-car  trips  with  the  mule.  On  the  day  following 
he  was  ordered  to  pull  two-car  trips  out  of  the  ninth  south, 
which  had  a  dirty  track,  that  made  the  load  more  difficult 
for  the  mule.  Appellee,  while  making  a  trip,  had  picked  up 
one  loaded  car  and  had  stopped  at  the  neck  of  one  of  the 
rooms  for  the  second  one.  The  second  car  was  pushed  out, 
coupled  to  the  rear  of  the  first,  and  appellee  took  his  seat 
on  the  front  end  of  the  forward  car  directly  behind  the  mule, 
which  was  hitched  to  the  car  by  means  of  a  chain.  As  soon 
as  appellee  was  seated  he  spoke  to  the  mule,  which  started 
forward  until  he  tightened  the  chain  and  then  began  to  back, 
kicking  viciously.  When  the  mule  started  back  appellee 
made  an  attempt  to  get  out  of  the  way  but  failed,  and  was 
struck  on  the  right  side  of  the  lower  part  of  the  abdomen, 
injuring  one  of  his  kidneys  so  seriously  that  he  was  com- 
pelled to  have  it  removed  a  short  time  afterward  to  save 
his  life. 

Appellant  urges  as  grounds  of  reversal,  first,  the  court 
erred  in  not  peremptorily  instructing  the  jury  to  find  a  ver- 
dict for  appellant  when  requested  to  do  so  at  the  close  of 
all  the  evidence;  second,  the  court  erred  in  passing  on  in- 
structions; third,  the  court  erred  in  the  admission  of  evi- 
dence offered  by  appellee. 

Hog  AN  &  WALI.ACE,  (R.  J.  Fownis,  of  counsel,)  for 
appellant. 

McQuiGG  &  DowEi.1.,  (J.  C.  McBride,  of  counsel,)  for 
'appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

It  is  first  urged  that  the  court  should  have  directed  a 
verdict  for  the  defendant  because  there  was  no  evidence 
that  the  defendant  ordered  the  plaintiff  to  use  the  animal. 
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and  that  there  was  uncontradicted  evidence  that  the  plain- 
tiff asked  to  be  allowed  to  use  the  particular  mule  that  in- 
jured him.  We  find,  on  examination  of  the  abstract  and 
the  additional  abstract,  that  there  was  evidence  that  the  de- 
fendant did  give  the  order  as  charged  in  the  declaration  and 
that  the  plaintiff  testified  that  he  did  not  ask  to  be  allowed 
to  use  this  animal.  It  is  then  said  that  the  peremptory  in- 
struction should  have  been  given  because  the  proof  did  not 
show  that  the  defendant  had  knowledge  of  the  vicious  and 
dangerous  propensities  of  the  animal,  and  that  the  uncon- 
tradicted evidence  showed  that  the  plaintiff  had,  or  should 
have  had,  knowledge  of  such  propensities,  and  that  having 
such  knowledge,  or  being  chargeable  therewith,  he  must  be 
regarded  as  having  assumed  the  risk.  We  are  not  able  to 
agree  with  appellant  on  either  of  these  propositions,  and 
conclude  that  the  motion  for  a  directed  verdict  was  prop- 
erly denied. 

Instructions  given  did  not  require  that  the  jury  find,  as 
a  necessary  element  of  plaintiff's  cause  of  action,  that  the 
animal  had  a  vicious  and  dangerous  propensity  to  kick  man- 
kind, and  it  is  urged  that  a  propensity  to  kick,  which  was 
merely  an  evidence  of  ill-temper  and  not  the  result  of  a  de- 
sire to  injure  a  human  being,  is  not  sufficient  to  establish 
the  liability  of  the  master,  the  owner  of  the  animal,  even 
where  he  has  knowledge  of  its  propensity  and  where  the 
servant  injured  has  no  such  knowledge  and  is  not  charge- 
able with  such  knowledge.  A  number  of  authorities  have 
been  cited  by  appellant  in  support  of  its  position  in  this 
regard,  but  we  find,  upon  examination,  that  the  doctrine 
upon  which  it  relies  has  not  been  announced  or  held  ap- 
plicable, in  any  case  to  which  we  have  been  referred,  where 
a  servant  has  been  directed  to  use  the  animal  in  question 
in  the  performance  of  the  duties  of  the  employment.  On 
reason  we  are  unable  to  perceive  any  distinction  between 
directing  the  use  of  an  animal  that  is  dangerous  on  account 
of  its  peculiar  inclination  to  kick  under  certain  circum- 
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stances,  even  though  its  efforts  in  that  regard  -be  not  par- 
ticularly directed  against  mankind,  and  directing  the  use  of 
an  instrumentality  or  appliance  of  a  mechanical  nature  which 
is  dangerous  to  the  servant. 

By  the  plaintiff's  first  given  instruction  the  jury  were 
advised  that  in  determining  the  weight  to  be  given  the  tes- 
timony of  the  witnesses  they  had  a  right  to  take  into  con- 
sideration, among  other  things,  the  intelligence  or  want  of 
intelligence,  capacity  or  want  of  capacity,  of  the  persons 
testifying.  It  is  urged  that  in  some  cases  intelligence  and 
capacity,  or  the  lack  thereof,  may  be  proper  for  the  con- 
sideration of  the  jury,  in  others  not.  It  is  too  plain  for 
argument  that  in  every  case  where  there  is  a  conflict  in  the 
evidence  an  instruction  of  the  character  of  this  one  is  proper. 

The  only  objection  made  to  the  second  instruction  given 
at  the  request  of  the  plaintiff  which  is  entitled  to  considera- 
tion has  been  disposed  of  by  what  we  have  said  in  reference 
to  the  point  that  there  could  be  no  recovery  unless  the 
animal's  efforts  in  kicking  were  habitually  directed  against 
some  member  or  members  of  the  human  family. 

The  third  instruction  g^ven  at  the  request  of  the  plain- 
tiff was  as  to  the  measure  of  damages.  It  has,  in  substance, 
heretofore  received  the  approval  of  this  court,  but  it  is  ob- 
jected that  it  permitted  appellee  to  recover  for  loss  of  time 
and  for  the  diminution  of  his  earning  capacity  during  his 
minority.  It  appears  that  both  his  parents  are  dead,  and 
we  think  it  fairly  inferable  from  the  evidence  that  both 
were  dead  at  the  time  he  received  the  injury.  It  does  not 
appear  that  any  other  person  stands  in  loco  parentis  to  him. 
In  Partridge  v.  Arnold,  73  111.  600,  it  was  held  that  a  father 
does  not  have  any  present  valuable  property  in  the  future 
labor  of  a  minor  son,  and  from  Scott  v.  White,  71  111.  287, 
it  appears  that  where  the  minor  has  been  emancipated  he 
is  entitled  to  maintain  a  suit  for  his  wages.  In  Barnes  v. 
Barnes,  50  Conn.  572,  it  was  held  that  a  minor  son  becomes 
emancipated  by  the  death  of  his  father  so  as  to  relieve  him 
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from  the  obligations  of  a  contract  for  his  services  during 
the  term  of  his  minority,  made  by  his  father.  From  these 
authorities  we  conclude  that  a  minor  whose  parents  are  de- 
ceased and  to  whom  no  one  stands  in  loco  parentis  is  in 
precisely  the  same  situation,  so  far  as  contracting  for  and 
being  entitled  to  receive  his  own  wages  is  concerned,  as 
though  he  had  been  emancipated  by  his  parents.  That  be- 
ing true,  appellee,  if  he  have  a  valid  cause  of  action,  is  en- 
titled to  recover  for  loss  of  time  and  for  diminution  of  his 
earning  power,  if  any,  during  minority. 

The  third  instruction  given  at  the  request  of  the  defend- 
ant was  to  the  effect  that  no  damages  should  be  awarded  for 
mental  suffering,  except  that  suffering  was  the  immediate 
result  of  physical  pain.  The  instruction,  as  requested,  con- 
cluded with  the  following  words :  "No  damages  should  be 
assessed  for  humiliation  or  disfiguration  of  appearance." 
The  court  modified  the  instruction  by  striking  out  the  lan- 
guage just  quoted.  In  this  there  was  no  error,  as  there  was 
no  evidence  to  which  that  part  of  the  instruction  could  apply. 

The  court  refused  eight  instructions  asked  by  the  de- 
fendant The  objections  to  the  first,  second,  third,  fifth, 
sixth  and  eighth  of  these  are  disposed  of  by  what  has  al- 
ready been  said  in  this  opinion. 

Defendant's  fourtli  refused  instruction  deals  with  the 
question  of  assumed  risk,  and  is  fully  covered  by  the  elev- 
enth instruction  given  at  its  request 

Defendant's  seventh  refused  instruction  deals  with  the 
question  of  scienter,  and  the  proposition  therein  contained 
is  found  in  the  second  instruction  given  at  the  request  of 
the  plaintiff. 

In  offering  evidence  to  show  the  propensity  of  the  ani- 
mal in  question  when  overloaded  or  whipped,  counsel  for 
appellee  asked  a  number  of  questions  of  men  who  had  been 
employed  in  and  about  the  mine  where  this  animal  was  used, 
which  were  objected  to,  some  on  the  ground  that  they  called 
for  conclusions,  others  on  the  ground  that  they  were  im- 
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material  and  irrelevant,  others  on  the  ground  that  each 
called  for  an  expert  opinion  in  matters  relating  to  which 
the  witness  had  not  qualified  as  an  expert  We  have  con- 
sidered these  various  interrogatories  in  connection  with  the 
answers  given  by  the  witnesses,  and  are  of  the  opinion  that 
the  cause  of  the  appellant  was  not  prejudiced  by  the  action 
of  the  court  in  overruling  the  objections. 

Appellee  has  filed  a  further  abstract  and  moves  to  tax 
the  costs  thereof  in  this  court.  We  are  of  the  opinion  that 
the  original  abstract  was  not  as  full  and  complete  as  it 
should  have  been  and  that  the  additional  abstract  was  nec- 
essary.   Appellee's  motion  will  accordingly  be  allowed. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  PEOPI.E  ex  rel.  Minerva  Barnes 

V. 

AxEi.  Chytraus. 
Opinion  filed  June  ip,  1907. 

1.  Costs — when  a  rule  of  court  with  reference  to  suits  by  poor 
persons  is  invalid.  A  rule  of  court  requiring  a  person  applying  for 
leave  to  prosecute  as  a  poor  person  to  make  an  agreement  to  pay 
the  costs  out  of  money  obtained  from  the  suit  or  compromise ;  that 
his  attorney  shall  also  file  an  agreement  to  see  that  the  costs  are 
paid  out  of  the  first  money  received  from  the  litigation,  and  if  the 
attorney  has  not  known  the  applicant  for  one  year,  that  an  affidavit 
be  made  by  some  reputable  citizen  to  the  effect  that  he  believes  the 
appellant  to  be  honest,  places  upon  the  applicant  substantial  bur- 
dens not  contemplated  by  the  statute  and  is  invalid. 

2.  Same — person  need  not  be  a  pauper  to  prosecute  as  a  poor 
person,  A  rule  of  court  with  reference  to  prosecutions  by  poor 
persons  which  makes  it  necessary  that  the  applicant's  attorney  and 
the  court  shall  be  satisfied  that  the  applicant  is  a  pauper  is  too 
stringent,  since  persons  who  are  not  paupers  may  have  the  right 
to  prosecute  as  poor  persons. 

3.  Same — when  mandamus  lies  to  compel  court  to  act.  Man- 
damus  will  lie  to  compel  a  court  to  grant  an  application  for  leave 
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to  prosecute  as  a  poor  person  notwithstanding  the  statute  gives  the 
court  discretion  in  the  matter  of  such  applications,  where  the  court's 
refusal  was  not  based  upon  the  showing  made,  but  upon  the  ground 
that  the  applicant  had  not  complied  with  a  rule  of  the  court  gov- 
erning such  applications  and  imposing  unlawful  burdens  upon  the 
applicant 

Originai,  petition  for  mandamus. 

This  is  a  mandamus  proceeding  begun  in  this  court. 
The  petition  recites  that  the  relator,  Minerva  Barnes,  is  a 
resident  of  Cook  county,  in  this  State,  and  that  on  or  about 
October  4,  1905,  she  was  injured  through  the  negligence 
of  the  Chicago  City  Railway  Company,  a  corporation  do- 
ing business  in  that  county ;  that  she  has  meritorious  cause 
of  action  against  that  corporation;  that  she  is,  and  ever 
since  the  date  of  her  said  injury  has  been,  a  poor  person 
and  unable  to  prosecute  her  suit  and  pay  the  costs  thereof ; 
that  by  her  attorney,  in  November,  1906,  she  applied  to 
that  branch  of  the  superior  court  of  Cook  county  presided 
over  by  the  respondent,  the  Hon.  Axel  Chytraus,  one  of  the 
judges  of  that  court,  for  leave  to  bring  a  suit  as  a  poor 
person  against  said  railway  company  in  said  court  to  re- 
cover damages  for  said  injury;  that  in  support  of  that 
application  she  presented  to  respondent  her  affidavit,  from 
which  it  appeared  that  she  was  a  poor  person  and  unable 
to  prosecute  her  said  suit  and  pay  the  costs  and  expenses 
thereof ;  that  she  had  a  meritorious  cause  of  action  against 
said  railway  company;  and  that  in  support  of  said  appli- 
cation she  also  presented  the  affidavit  of  her  attorney,  which 
was  of  the  same  general  tenor  as  her  own  affidavit.  She 
also  presented  with  said  application  a  copy  of  the  declara- 
tion which  she  proposed  to  file  in  the  said  suit,  copies  of 
which  affidavits  and  declaration  are  annexed  to  the  petition 
herein  as  exhibits;  that  thereupon  the  respondent  handed 
to  i)etitioner's  attorney  a  copy  of  a  rule  of  said  court,  and 
stated  that  if  relator  wished  to  bring  her  suit  in  said  court 
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without  paying  the  costs  she  must  comply  with  the  terms 
of  that  rule,  which  rule  was  in  the  words  following,  to-wit : 
"When  an  attorney  has  a  pauper  for  a  client,  for  whom 
he  brings  suit  in  this  court  as  such,  the  attorney  shall,  be- 
fore bringing  such  suit,  by  personal  investigation,  satisfy 
himself  that  such  person  actually  is  a  pauper,  unable  to 
procure  the  money  with  which  to  pay  the  costs  of  bringing 
the  suit,  and  further,  that  such  person  has  a  meritorious 
cause  of  action.  All  applications  for  leave  to  sue  in  forma 
pauperis  shall  be  made  by  a  petition  subscribed  and  sworn 
to  by  the  applicant,  and  such  petition  shall  contain  a  detailed 
statement  of  the  cause  or  grounds  for  the  action.  It  shall 
show  the  address,  trade  (if  any)  and  occupation,  income 
and  means  of  subsistence,  of  the  applicant,  then  and  during 
the  year  past,  and  that  such  person  has  no  money  or  prop- 
erty of  any  kind,  and  no  means  from  which  to  raise  money, 
for  such  costs.  Such  person  shall  appear  personally  in  court 
unless  physically  incapacitated,  in  which  event  the  petition 
shall  state  how  incapacitated  and  where  the  applicant  is. 
At  the  foot  of  such  petition  there  shall  be  added  an  agree- 
ment that  such  person  will  pay  all  costs  due  to  the  clerk 
of  this  court  out  of  any  money  obtained  through  the  suit 
or  compromise.  The  petition  shall  also  be  accompanied  by 
an  affidavit  of  the  attorney  for  such  pauper,  stating  the 
length  of  time  he  has  been  personally  acquainted  with  said 
pauper ;  that  he  has  personally  investigated  by  inquiring  of 
such  pauper,  unless  prevented  by  physical  incapacity  of  the 
pauper,  and  otherwise  as  well,  and  from  such  investigation 
he  believes  the  facts  stated  in  the  petition  to  be  true;  that 
he  believes  the  applicant  has  a  meritorious  cause  of  action 
and  has  sufficient  evidence  to  make  recovery  or  the  obtain- 
ing of  a  decree  reasonably  certain,  and  that  neither  the  at- 
torney nor  his  firm,  if  he  is  a  member  of  one,  has  received 
any  money  or  other  compensation  in  connection  with  the 
cause  of  action,  for  the  bringing  of  the  suit  or  to  prosecute 
the  same.    In  the  event  the  suit  is  for  a  minor,  it  shall  also 
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be  stated  that  there  is  no  one  capable  of  doing  so  legally 
obliged  to  pay  for  the  necessaries  of  such  minor.  There 
shall  also  be  added,  an  agreement  by  such  attorney  and  his 
firm,  if  any,  that  as  an  officer  of  the  court  he  undertakes 
to  see,  and  agrees,  that  the  costs  of  the  court  shall  be  paid 
out  of  the  first  money  recovered  through  the  litigation  or 
obtained  by  any  compromise  made,  and  if  the  cause  is  a 
divorce  suit,  also  that  he  will  prosecute  proceedings  for  the 
recovery  of  the  costs  from  the  defendant,  if  the  defendant 
has  emplo)aiient  or  means  of  any  kind  wherefrom  costs 
might  be  recovered.  Unless  the  attorney  has  known  the 
pauper  for  one  year  or  more,  the  application  shall  also  be 
accompanied  by  an  affidavit  of  a  reputable  citizen  of  some 
standing  (known  to  and  represented  as  such  to  the  court 
by  the  attorney)  that  he  has  known  the  pauper  applicant 
for  one  year,  and  knows  from  personal  investigation  that 
the  applicant  is  a  pauper,  who  has  no  money  or  property 
of  any  kind  and  no  means  wherewith  to  pay  the  costs  of 
suit,  and  also  that  he  believes  such  person  to  be  honest  and 
that  the  costs  will  be  paid  out  of  any  money  recovered  by 
suit  or  obtained  by  compromise.  Every  application  to  sue 
in  forma  pauperis  shall  first  be  presented  to  the  chief  deputy 
clerk,  or,  in  his  absence,  to  the  one  acting  as  such,  who  shall 
ascertain  that  this  rule  is  complied  with,  and  mark  the  ap- 
plication 'O.  K.'  with  his  initials,  and  thereafter  the  same 
shall  be  presented  to  the  motion  judge,  who  shall  act  upon 
all  such  applications.  The  court  regards  it  as  the  duty  to 
the  court  of  every  attorney  in  anywise  connected  with  a 
pauper  suit  for  either  side,  as  an  officer  of  the  court,  to  see 
that  the  court's  costs  are  paid  out  of  any  money  obtained 
thereby.  No  suit  will  be  dismissed  or  decree  entered,  nor 
other  final  disposition  made  of  any  cause  where  anything 
has  been  obtained  by  the  litigation  or  by  a  compromise,  un- 
til the  costs  of  the  court  are  paid.  The  clerk  shall  once  a 
year  report  to  the  judges  the  number  of  pauper  suits  in- 
stituted  during  the  preceding  three  years   wherein  costs 
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remain  unpaid,  together  with  the  names  of  the  attorneys 
therein." 

— that  thereafter,  on  or  about  January  8,  1907,  the  peti- 
tioner again  applied  to  said  court  so  presided  over  by  the 
respondent  for  an  order  permitting  her  to  bring  her  suit 
in  the  manner  aforesaid,  and  the  second  time  presented  to 
respondent  the  said  affidavit  and  declaration,  and  offered 
to  submit  herself  for  examination,  under  oath,  with  respect 
to  her  right  to  prosecute  her  said  suit  as  a  poor  person,  but 
that  respondent  refused  to  consider  said  affidavits  or  dec- 
laration or  to  interrogate  relator,  for  the  reason  that  there 
had  not  been  a  compliance  with  the  rule  of  the  court  above 
set  out,  and  that  respondent  from  that  time  has  failed  and 
refused,  and  still  fails  and  refuses,  to  proceed  in  said  suit 
in  any  manner. 

The  petition  prays  a  writ  of  mandamus  commanding  re- 
spondent to  hear  the  application  of  the  relator  for  leave  to 
prosecute  her  suit  as  a  poor  person,  and  if  it  shall  be  made 
to  appear  by  competent  evidence  that  relator  is  a  poor  per- 
son and  unable  to  prosecute  her  suit  and  to  pay  the  costs 
and  expenses  thereof,  to  grant  petitioner  such  leave  with- 
out imposing  upon  relator  any  other  conditions  than  those 
imposed  by  the  statute.  To  this  petition  respondent  has 
filed  in  this  court  a  demurrer  which  is  both  general  and  spe- 
cial in  its  character,  and  the  principal  question  discussed  in 
the  briefs  of  counsel  is  as  to  the  validity  of  the  rule  of  the 
superior  court  on  this  subject. 

Mary  E.  Miller,  and  Antoinette  Funk,  for  relator. 

Morrison  &  Brown,  (Elwood  G.  Godman,  of  coun- 
sel,) for  respondent. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

By  section  5  of  chapter  33,  Hurd's  Revised  Statutes  of 
1905,  it  is  provided :  "If  any  court  shall,  before  or  after  the 
commencement  of  any  suit,  be  satisfied  that  the  plaintiff  is 
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a  poor  person,  and  unable  to  prosecute  his  suit  and  pay  the 
costs  and  expenses  thereof,  the  court  may,  in  its  discretion, 
permit  him  to  commence  and  prosecute  his  action,  as  a  poor 
person;  and  thereupon  such  person  shall  have  all  the  nec- 
essary writs,  process  and  proceedings,  as  in  other  cases, 
without  fees  or  charge.  The  court  may  assign  to  such  per- 
son counsel,  who,  as  well  as  all  other  officers  of  the  court, 
shall  perform  their  duties  in  such  suit  without  any  fees, 
charge  or  reward.  If  judgment  be  entered  for  the  plain- 
tiff, there  shall  be  judgment  for  his  costs,  which  costs  shall 
be  collected  for  the  use  of  the  said  officers." 

The  provision  of  the  statute  authorizing  the  superior 
court  to  make  rules  of  practice  for  that  court  is  found  in 
section  69  of  chapter  37,  Kurd's  Revised  Statutes  of  1905, 
and  is  in  these  words:  "The  said  courts  may,  from  time 
to  time,  make  all  such  rules  for  the  orderly  disposition  of 
business  before  them  as  may  be  deemed  expedient,  consist- 
ent with  law." 

An  examination  of  sections  4,  5  and  6  of  chapter  33, 
supra,  is  necessary  to  ascertain  the  legislative  intent  in  ref- 
erence to  requiring  security  for  costs  from  parties  plaintiff 
or  complainant  and  in  reference  to  allowing  such  parties  to 
prosecute  as  poor  persons.  Upon  consideration  of  these  sec- 
tions it  at  once  appears  that  the  rule  of  the  superior  court 
set  out  in  the  foregoing  statement  is  not  consistent  with 
the  law.  The  provision  of  the  rule  requiring  that  the  per- 
son applying  for  leave  shall  enter  into  a  written  agreement 
that  such  person  will  pay  all  costs  due  to  the  clerk  of  the 
court  out  of  money  obtained  through  the  suit  or  a  compro- 
mise thereof;  the  provision  requiring  that  the  party  asking 
the  leave  shall  also  file  an  agreement  of  his  attorney  that 
as  an  officer  of  the  court  he  undertakes  to  see,  and  agrees, 
that  the  costs  of  the  court  shall  be  paid  out  of  the  first 
money  recovered  through  litigation  or  obtained  by  any  com- 
promise; and  the  provision  that  if  the  applicant  has  not 
been  known  to  his  attorney  for  at  least  one  year  the  ap- 
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plication  must  be  accompanied  by  an  affidavit  "of  a  repu- 
table citizen  of  some  standing,"  to  the  effect  that  he  believes 
such  person  "to  be  honest,"  place  upon  the  person  seeking 
leave  substantial  burdens,  in  reference  to  matters  other  than 
those  of  procedure,  not  contemplated  by  and  inconsistent 
with  the  statute.  In  no  event  can  the  court  legally  require 
that  the  application  for  leave  to  sue  as  a  poor  person  should 
be  accompanied  by  the  agreements  and  the  affidavit  which 
are  required  by  the  rule  and  which  have  been  hereinabove 
in  this  opinion  particularly  referred  to.  We  are  also  of  the 
opinion  that  it  is  unnecessary  that  either  the  applicant's  at- 
torney or  the  court  should  be  satisfied  that  the  applicant  is 
a  pauper.  Many  persons  who  are  not  paupers  may  right- 
fully be  permitted  by  the  courts  to  commence  and  prosecute 
actions  as  poor  persons.  There  are  other  meritorious  ob- 
jections to  this  rule,  but  we  deem  it  unnecessary  to  discuss 
them.  The  rule  is  not  subordinate  to  the  statute,  and  is 
therefore  invalid.    Rozier  v.  Williams^  92  111.  187. 

It  is  said,  however,  that  the  section  of  the  statute  relied 
upon  by  petitioner  gave  to  respondent  discretion  in  deter- 
mining whether  to  grant  or  refuse  the  leave  asked,  and  that 
for  this  reason  mandamus  will  not  lie  to  direct  the  court  to 
act  in  a  particular  way.  This  contention  disregards  the 
legal  effect  of  the  petition.  The  only  logical  conclusion  that 
can  be  deduced  from  that  pleading  is,  we  think,  that  the 
respondent  refused  to  act  for  the  reason  that  no  attempt 
had  been  made  to  comply  with  the  rule,  although  the  docu- 
ments presented  were  of  such  character  that  petitioner  was 
entitled  to  invoke  the  judgment  of  the  court.  It  is  not  un- 
like a  case  where  mandamus  is  brought  against  a  judge  of  a 
nisi  prius  court  to  compel  him  to  sign  a  bill  of  exceptions. 
Mandamus  will  there  lie  to  require  him  to  act  but  not  to 
command  him  to  act  in  any  particular  way.  That  is,  he 
will  not  be  directed  how  to  decide  the  question  pending  be- 
fore him  but  will  be  directed  to  determine  it  in  some  man- 
ner consistent  with  the  law.     {People  v.  Chytraus,  183  111. 


Digitized  by  VjOOQ IC 


Jnt,*07.]  Morton  v.  City  op  Chicago.  201 

190,  and  cases  there  cited.)  The  language  just  used  is  not 
to  be  regarded  as  an  intimation  that  the  court's  discretion, 
when  exercised,  is  not  reviewable. 

The  writ  of  mandamus  will  be  awarded  in  accordance 
with  the  prayer  of  the  petition.  ^^^  awarded. 


Joy  Morton  et  al. 

V. 

The  City  op  Chicago. 
Opinion  filed  June  ip,  1907. 


Special  assessments — when  finding  that  property  was  benefited 
must  be  upheld.  Unless  palpably  against  the  weight  of  the  evi- 
dence, a  finding  by  the  county  court  that  property  will  be  benefited 
by  an  improvement  to  the  extent  of  the  assessment  must  be  upheld 
on  appeal,  where  the  testimony  of  the  petitioner's  witnesses  is  suf- 
ficient to  support  such  finding,  even  though  an  equal  number  of 
witnesses  testify  for  the  objectors  that  the  property  will  be  bene- 
fited but  very  little,  if  at  all. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  L.  Pond,  Judge,  presiding. 

Henry  W.  Leman,  for  appellants. 

Charles  H.  Mitchell,  and  Frank  Johnston,  Jr., 
(James  Hamilton  Lewis,  Corporation  Counsel,  of  coun- 
sel,) for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
confirming  a  special  assessment  for  a  proposed  granite  pave- 
ment on  Seventeenth  street,  in  the  city  of  Chicago.  Said 
street  is  two  blocks  long,  extending  east  and  west  from 
State  street  to  Clark  street. 
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Appellants  say  in  their  brief:  "The  principal  abjection 
to  this  assessment  is  that  the  property  will  not  be  benefited 
in  the  least,  or  only  to  a  very  small  amount,  by  the  proposed 
improvement."  That  the  property  would  be  benefited  to 
the  extent  of  the  assessment  against  it  for  the  proposed  im- 
provement was  testified  to  by  three  witnesses  for  appellee. 
All  of  them  testified  they  were  familiar  with  the  location 
and  value  of  the  property.  Two  of  them  had  known  the 
property  for  a  great  many  years, — one  of  them  about  thirty 
years  and  one  about  forty  years.  Appellants  contend  that 
they  were  expert  witnesses  and  were  frequently  called  upon 
by  appellee  to  testify  in  such  cases,  and  that  their  testimony 
for  that  reason  should  have  but  little  weight.  Three  wit- 
nesses testified  on  behalf  of  appellants,  one  of  whom  owned 
property  on  Seventeenth  street  and  the  other  two  had  sold 
property  on  said  street.  The  substance  of  their  testimony 
was  that  the  property  of  appellants  would  not  be  benefited 
to  the  extent  of  the  assessment ;  that  the  benefit  to  it  would 
be  very  little  if  any  at  all,  and  that  its  value  would  not  be 
increased  by  reason  of  the  proposed  improvement.  The  wit- 
nesses for  the  respective  parties  gave  their  reasons  for  tes- 
tifying as  they  did.  It  cannot  be  denied  that  the  testimony 
offered  by  appellee,  standing  alone,  was  amply  sufficient  to 
justify  the  judgment.  The  trial  court  was  in  a  very  much 
better  position  than  we  are  to  determine  the  weight  proper 
to  be  given  to  the  testimony  of  the  respective  witnesses,  and 
although  an  equal  number  of  witnesses  for  appellants  tes- 
tified contrary  to  the  evidence  given  on  behalf  of  appellee, 
we  cannot  say  that  the  judgment  was  so  palpably  against 
the  weight  of  the  evidence  that  it  should  be  reversed.  Un- 
less we  could  so  say,  the  judgment  should  be  affirmed.  The 
case  is  controlled  by  the  rule  announced  in  TopM  v.  City  of 
Chicago y  196  III.  215,  and  Clark  v.  City  of  Chicago,  214 
id.  318. 

The  judgment  is  affirmed.  Judgment  aMrmcd. 
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Lawrence  E.  McGann  et  al. 

V. 

The  People  ex  rel.  Harold  G.  Hansen. 

Opinion  Hied  June  ig,  1907, 

Civil  service — deputy  bailiffs  of  municipal  court  of  Chicago  are 
not  under  Civil  Service  act.  The  appointment  of  deputy  bailiffs 
for  the  municipal  court  of  Chicago  is  not  controlled  by  the  Civil 
Service  act    (McGann  v.  People,  227  111.  567,  followed.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  G.  A.  Carpenter,  Judge,  presiding. 

Michael  F.  Sullivan,  (James  Hamilton  Lewis, 
Corporation  Counsel,  William  D.  Barge,  and  Hiram  T. 
Gilbert,  of  counsel,)  for  appellants. 

Barker,  Church  &  Shepard,  Knight  &  Hoyne,  and 
Olaf  F.  Severson,  (Frank  L.  Shepard,  and  Maclay 
Hoyne,  of  counsel,)  for  appellee. 

Per  Curiam:  The  question  involved  in  this  case  is 
identical  with  the  question  decided  in  the  case  of  McGann  v. 
People  ex  rel,  227  111.  567,  except  the  relator  in  this  case 
was  a  deputy  bailiff  of  the  municipal  court  of  Chicago  in- 
stead of  a  deputy  clerk,  as  was  the  relator  in  that  case.  The 
Municipal  Court  act  provides  that  the  bailiff  shall  appoint 
such  number  of  deputies  as  may  be  determined,  from  time 
to  time,  by  a  majority  of  the  judges  of  the  municipal  court, 
and  that  the  said  deputies  shall  be  subject  to  removal  by  a 
majority  of  said  judges  at  any  time.  Under  the  rule  an- 
nounced in  the  before  mentioned  case  the  appointment  of 
said  deputy  bailiffs  is  not  controlled  by  "An  act  to  regu- 
late the  civil  service  of  cities,"  and  the  circuit  court  properly 
granted  the  writ  of  mandamus  requiring  the  comptroller  of 
the  city  of  Chicago  to  deliver  to  the  relator  a  warrant  for 
his  salary  and  the  city  of  Chicago  to  pay  the  same. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Katie  Hill  et  al. 

V. 

Adam  Kehr  et  al. 
Opinion  Hied  June  ip,  1907, 

1.  Wills — testimony  sufficient  to  establish  codicil  establishes  a 
will.  If  the  testimony  of  the  two  subscribing  witnesses  to  a  codicil 
added  to  a  will  is  sufficient  to  establish  the  codicil  upon  application 
to  probate  the  will  it  is  also  sufficient  to  establish  the  will. 

2.  Same — the  courts  cannot  dispense  with  conditions  of  probate 
prescribed  by  statute.  The  statute  has  prescribed  the  exact  condi- 
tions upon  which  an  instrument  may  be  admitted  to  probate  as  a 
last  will,  testament  or  codicil,  and  courts  have  no  power  to  dis- 
pense with  any  of  the  conditions  so  prescribed  or  substitute  some- 
thing different. 

3.  Same — what  proof  is  required  to  justify  admitting  a  will  to 
probate.  To  justify  the  county  court  in  admitting  a  will  to  probate 
at  least  two  of  the  subscribing  witnesses  must  testify,  on  oath  or 
affirmation,  that  they  were  present  and  saw  the  testator  sign  the 
will  or  codicil  in  their  presence  or  that  he  acknowledged  the  same 
to  be  his  act  and  deed,  and  that  they  believed  -the  testator  to  be  of 
sound  mind  and  memory  at  the  time  of  signing  or  acknowledging 
the  same. 

4.  Same — rule  of  evidence  where  appeal  is  taken  to  circuit  court 
in  matter  of  probate.  Upon  appeal  to  the  circuit  court  from  an  or- 
der of  the  county  court  admitting  a  will  to  probate  the  requirements 
as  to  proof  are  the  same  as  upon  application  for  probate  in  the 
county  court;  but  upon  appeal  from  an  order  denying  probate  the 
proponent  is  not  limited  to  the  testimony  of  the  subscribing  wit- 
nesses, and  may  support  the  will  by  any  evidence  competent  to  es- 
tablish a  will  in  chancery. 

5.  Same — fact  that  testimony  of  one  subscribing  witness  meets 
the  statute  is  not  sufficient.  The  fact  that  the  testimony  of  one, 
only,  of  the  subscribing  witnesses  to  a  will  or  codicil  meets  the  re- 
quirements of  the  statute  is  not  sufficient,  if  the  testimony  of  the 
other  subscribing  witness  fails  to  cover  one  of  the  essential  facts 
required  to  be  established  by  the  statute. 

•  6.  Same — two  subscribing  witnesses  must  testify  they  believed 
the  testator  to  be  of  sound  mind.  While  it  is  not  necessary  for  the 
subscribing  witnesses  to  testify  that  the  testator  was  of  sound  mind 
and  memory  at  the  time  he  signed  or  acknowledged  the  will,  yet  it 
is  essential  that  they  testify,  on  oath  or  affirmation,  that  they  be- 
lieved such  fact 
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7.  Same — what  proof  does  not  establish  will  or  codicil  Testi- 
mony of  one  subscribing  witness  that  he  had  no  reason  to  question 
the  fact  that  the  testatrix  was  of  sound  mind  and  memory,  as  he 
did  not  know  her,  does  not  meet  the  requirements  of  the  statute 
and  does  not  justify  admitting  the  will  or  codicil  to  probate,  even 
though  his  testimony  as  to  the  execution  of i  the  instrument  may  be 
regarded  as  sufficient  and  the  testimony  of  the  other  subscribing 
witness  meets  all  the  requirements  of  the  statute. 

8.  Same — a  subscribing  witness  may  form  belief  in  sanity  from 
appearances.  A  subscribing  witness  to  a  will  or  codicil  may  form 
a  belief  that  the  testator  is  of  sound  mind  and  memory  from  see- 
ing nothing  in  his  appearance,  manner  or  conduct  different  from 
other  persons  of  sound  mind,  but  upon  application  for  probate  he 
must  testify  that  he  had  such  belief;  and  it  is  not  sufficient  that  he 
had  no  belief  and  did  not  know  whether  the  testatrix  was  of  sound 
mind  or  not 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  CoLOSTiN  D.  Myers,  Judge,  presiding. 

Livingston  &  Bach,  and  George  F.  Jordan,  for  ap- 
pellants. 

S.  P.  Robinson,  for  appellees. 

Mr.  Justice  Cartwrigiit  delivered  the  opinion  of  the 
court: 

The  county  court  of  McLean  county  admitted  to  pro- 
bate the  paper  purporting  to  be  the  last  will  and  testament 
of  Catherine  Kehr,  dc  ceased,  and  a  codicil  thereto.  Appel- 
lants took  an  appeal  to  the  circuit  court,  and  that  court  also 
admitted  the  will  and  codicil  to  probate.  From  the  order  of 
the  circuit  court  this  appeal  was  taken. 

The  order  of  the  circuit  court  admitting  the  will  and 
•  codicil  to  probate  was  based  on  the  testimony  of  two  sub- 
scribing witnesses  to  the  codicil,  and  if  their  testimony  was 
sufficient  to  establish  the  codicil  it  would  also  establish  the 
will.  (Fry  v.  Morrison,  159  III.  244.)  In  determining  that 
question  it  must  not  be  forgotten  that  the  whole  subject  is 
under  legislative  control,  and  that  the  statute  has  prescribed 
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the  exact  conditions  upon  which  an  instrument  shall  be  ad- 
mitted to  probate  as  a  last  will,  testament  or  codicil.  Courts 
have  no  right  to  dispense  with  any  condition  so  prescribed 
or  permit  the  substitution  of  something  different.  By  the 
statute  all  wills  are  required  to  be  in  writing  and  signed  by 
the  testator  or  testatrix,  or  by  some  person  in  his  or  her 
presence  and  by  his  or  her  direction,  and  attested  in  the 
presence  of  the  testator  or  testatrix  by  two  or  more  credible 
witnesses,  and  the  testator  or  testatrix  must  be  of  sound 
mind  and  memory  at  the  time  of  the  execution  of  the  will. 
To  authorize  a  county  court  to  admit  a  will  to  probate,  proof 
of  these  facts  must  be  made  by  the  subscribing  witnesses, 
at  least  two  of  whom  must  declare,  on  oath  or  affirmation, 
that  they  were  present  and  saw  the  testator  or  testatrix  sign 
the  will,  testament  or  codicil  in  their  presence  or  acknowl- 
edged the  same  to  be  his  or  her  act  or  deed,  and  that  they 
believed  the  testator  or  testatrix  to  be  of  sound  mind  and 
memory  at  the  time  of  signing  or  acknowledging  the  same. 
(Dickie  V.  Carter,  42  111.  376;  Crowley  v.  Crowley,  80  id. 
469;  Canatsey  v.  Canatsey,  130  id.  397.)  On  appeal  to  the 
circuit  court  from  an  order  of  the  county  court  admitting  a 
will  to  probate  the  requirements  are  exactly  the  same,  and 
the  proponent  of  the  will  is  limited  to  the  testimony  of  the 
subscribing  witnesses.  {Andrews  v.  Black,  43  111.  256;  Weld 
v.  Sweeney,  85  id.  50;  Greene  v.  Hitchcock,  222  id.  216.) 
On  appeal  from  an  order  of  the  county  court  denying  pro- 
bate a  different  rule  is  prescribed  by  the  statute,  and  the 
proponent  of  the  will  may  support  the  same  by  any  evidence 
competent  to  establish  a  will  in  chancery.  {Thompson  v. 
Owen,  174  111.  229.)  It  is  not  necessary  that  the  subscrib- 
ing witnesses  should  make  their  declaration,  on  oath,  in  the 
words  of  the  statute,  ( Yoe  v.  McCord,  74  111.  33 ;  Bice  v. 
Hall,  120  id.  597;)  but  it  is  necessary  that  their  declaration 
should  include  all  the  necessary  facts. 

In  this  case  it  is  conceded  that  the  testimony  of  one  of 
the  witnesses  to  the  codicil  was  sufficient  to  establish  the 
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facts  specified  by  the  statute,  but  the  testimony  of  the  other 
witness  did  not  fulfill  the  statutory  requirements.  He  had 
no  definite  recollection  of  anything  that  occurred,  except  the 
fact  that  he  signed  the  instrument  as  a  witness.  He  did 
not  know  what  the  paper  was,  and  that  was  not  necessary. 
{Gotild  V.  Chicago  Theological  Seminary,  189  III.  282.)  He 
did  not  read  the  attestation  clause  or  hear  it  read.  He  did 
not  recollect  whether  the  testatrix  signed  the  will  in  his 
presence,  and  he  did  not  know  her  but  thought  he  was  in- 
troduced to  her.  He  testified  that  he  was  asked  by  her  son, 
George  Kehr,  to  attest  the  signature,  and  also  said  that  the 
idea  he  got  was  that  he  was  to  witness  the  paper,  because 
the  testatrix  was  present.  Although  his  recollection  was 
quite  indistinct  and  uncertain,  his  testimony  might  be  re- 
garded as  sufficient  to  establish  the  execution  of  the  will, 
but  he  did  not  testify  that  he  believed  the  testatrix  to  be  of 
sound  mind  and  memory  at  the  time  of  signing  or  acknowl- 
edging the  will.  The  only  question  asked  him  on  that  sub- 
ject was  whether  he  believed,  at  the  time  he  was  there,  she 
was  in  her  right  mind,  and  he  answered,  "I  have  no  reason 
to  question  it,  because  I  didn't  know  the  lady."  It  was  not 
necessary  for  the  witness  to  testify  that  he  knew  the  testa- 
trix to  be  of  sound  mind  and  memory,  and  if  he  had  said 
that  he  believed  her  to  be  so  it  would  have  been  sufficient. 
If  a  witness  entertains  a  belief,  at  the  time  of  the  execution 
of  the  will,  that  a  testatrix  is  of  sound  mind  and  memory 
it  will  meet  the  requirement  of  the  statute;  {In  re  Will  of 
Ingalls,  148  III.  287;)  but  it  is  not  sufficient  for  a  witness 
to  say  that  he  had  no  belief  on  the  subject  or  did  not  know 
whether  the  testatrix  was  of  sound  mind  or  not.  (Allison 
V.  Allison,  46  111.  60.)  A  witness  may  form  a  belief  that  a 
testatrix  is  of  sound  mind  and  memory  from  seeing  nothing 
in  her  appearance,  manner  or  conduct  different  from  other 
persons  of  sound  mind;  (Dickie  v.  Carter,  supra;)  but  in 
this  case  the  witness  only  said  that  he  had  no  reason  to  ques- 
tion the  fact  that  the  testatrix  was  in  her  right  mind  because 
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he  did  not  know  her.  So  far  as  appears  from  his  testimony 
he  formed  no  opinion  or  belief  on  the  subject,  and  his  testi- 
mony was  lacking  in  one  of  the  essential  requirements  of  the 
statute.  The  circuit  court  therefore  erred  in  admitting  the 
will  to  probate. 

The  order  of  the  circuit  court  is  reversed  and  the  cause 
remanded.  Reversed  and  remanded. 


Commissioners  of  Fountain  Head  Drainage  District 

V. 

D.  B.  Wright  et  al 
Opinion  Hied  June  ip,  ipo/, 

1.  Arrest  of  judgment — what  can  be  urged  in  arrest  of  judg- 
ment. Only  those  errors  which  appear  on  the  face  of  the  record,  or 
those  matters  which  should,  but  do  not,  appear  on  the  face  of  the 
record,  can  be  urged  in  arrest  of  judgment. 

2.  Same — motion  in  arrest  cannot  be  sustained  by  facts  dehors 
the  record,  A  motion  in  arrest  of  judgment  is  based  upon  the  rec- 
ord proper,  and  in  considering  such  motion  the  court  does  not  look 
to  the  evidence  or  to  the  facts  dehors  the  record. 

3.  Same — judgment  cannot  be  arrested  for  a  defect  which  may 
be  waived,  A  judgment  cannot  be  arrested  for  a  defect  which  may 
be  waived,  and  the  record  must  show  that  there  is  no  substantial 
cause  of  action. 

4  4.  Drainage — whether  damages  were  properly  assessed  in  the 
original  proceeding  cannot  be  questioned  collaterally.  Whether 
damages  were  properly  assessed  in  the  original  assessment  pro- 
ceeding for  the  construction  of  a  drainage  ditch  cannot  be  ques- 
tioned in  a  proceeding  to  levy  additional  assessment  for  completing 
the  work. 

5.  Same — when  it  is  presumed  that  the  benefits  exceed  damages. 
Where  the  column  in  the  original  drainage  assessment  roll  headed 
"damages"  is  blank  as  to  the  objectors'  property  but  the  column 
headed  "benefits"  contains  an  entry,  it  will  be  presumed,  on  appeal, 
that  the  benefits  exceeded  the  damages. 

6.  Same — when  commissioners  may  proceed  to  assess  benefits. 
Where  it  has  been  legally  determined  that  land  in  a  drainage  dis- 
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trict  is  not  damaged,  or  where  there  is  no  question  of  damages  to 
be  determined,  the  commissioners  may  proceed  to  determine  and 
assess  benefits. 

7.  Same — when  question  of  damages  is  not  involved.  Where  an 
additional  drainage  assessment  is  proposed  to  be  levied  to  complete 
the  work  for  which  the  original  assessment  was  levied,  there  being 
no  additional  or  new  work  not  contemplated  in  the  original  assess- 
ment, no  question  of  damages  to  land  is  involved. 

8.  Sa^z— plats  and  profiles  unnecessary  where  an  assessment  is 
merely  to  complete  original  work.  Where  an  additional  assess- 
ment is  for  the  purpose  of  completing  the  work  for  which  the  origi- 
nal assessment  was  levied  and  for  which  plans  and  profiles  were 
duly  filed  in  the  original  proceeding,  no  plans  and  profiles  are  nec- 
essary in  the  proceeding  for  the  additional  assessment. 

9.  Appeals  and  errors — when  ruling  on  motion  in  arrest  can 
not  be  reviewed.  Unless  a  motion  in  arrest  of  judgment  states  the 
defects  complained  of,  as  being  patent  on  the  face  of  the  record 
and  the  specific  causes  for  which  judgment  should  be  arrested,^  the 
ruling  of  the  lower  court  on  the  motion  cannot  be  reviewed. 

Appeai,  from  the  County  Court  of  Champaign  county ; 
the  Hon.  T.  J.  RoTii,  Judge,  presiding. 

This  is  an  appeal  from  the  judgment  of  the  county  court 
of  Champaign  county  sustaining  a  motion  in  arrest  of  judg- 
ment made  by  appellees.  This  motion  was  made  the  same 
day  that  the  order  was  entered  overruling  the  objection  to 
the  confirmation  of  an  additional  or  second  assessment  on 
the  lands  of  said  district  to  pay  for  completing  the  work 
originally  planned.  The  first  original  assessment  of  about 
$28,000  was  levied  in  1905,  under  what  is  known  as  the 
Levee  act,  approved  and  in  force  in  1879.  (Kurd's  Stat. 
1905,  p.  775.)  The  ditch  to  be  constructed  was  about  eight 
miles  in  length,  entirely  in  Champaign  county.  After  the 
original  assessment  had  been  confirmed  the  work  of  con- 
struction on  the  ditch  was  commenced  and  apparently  con- 
tinued until  the  latter  part  of  1906,  when  the  commission- 
ers found  that  the  original  assessment  was  not  large  enough 
to  complete  the  work,  and  they  filed  a  petition  in  the  county 
court  of  that  county,  under  section  37  of  said  act,  (Kurd's 
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Stat.  1905,  p.  786,)  asking  that  the  court  levy  an  additional 
assessment  to  raise  sufficient  funds  to  pay  for  the  completion 
of  the  work  theretofore  laid  out  and  ordered  constructed 
under  the  original  proceedings,  stating  that  it  would  be  nec- 
essary to  raise  $9895  by  special  assessment  on  the  property 
benefited.  All  parties  seem  to  have  been  properly  brought 
into  court  by  notices,  and  after  hearing  the  evidence  the 
court  found  that  there  were  not  sufficient  funds  of  the  dis- 
trict to  pay  for  the  completion  of  the  work  as  originally 
planned,  and  ordered  tlie  commissioners'  report  to  be  ap- 
proved and  confirmed,  and  found  that  $9895  was  necessary 
to  be  raised  to  finish  the  work  as  originally  laid  out  The 
court  further  found  that  all  questions  of  damages  had  been 
settled,  adjusted  and  released  in  the  original  proceedings, 
and  that  the  commissioners  of  the  district  should  proceed 
to  make  an  assessment  upon  the  laAd  and  property,  roads 
and  railroads,  within  the  district.  The  commissioners  then 
proceeded  to  spread  the  assessment  for  the  additional 
amount  as  ordered  and  to  file  the  same  in  court,  whereupon 
objections  were  filed  by  appellees  herein,  together  with  other 
property  owners.  In  filing  their  petition  the  commissioners 
gave  an  itemized  statement  showing  the  moneys  received 
and  the  manner  in  which  they  had  been  expended,  but  did 
not  include  any  plats  or  profiles.  On  motion  of  one  of  the 
objectors,  not  a  party  to  this  appeal,  the  court  ordered  the 
commissioners  to  file  a  more  complete  statement  of  the  re- 
ceipts and  expenditures,  which  was  done.  The  court,  after 
a  hearing,  overruled  the  objections  of  appellees  herein  Feb- 
ruary 13,  1907.  Thereafter,  the  same  day,  on  leave  granted, 
appellees  filed  their  motion  in  arrest  of  judgment.  Motion 
was  made  by  appellants  to  strike  this  motion  in  arrest  of 
judgment  from  the  files,  and  after  argument  the  court  re- 
fused to  do  so,  but  sustained  and  allowed  the  motion  in 
arrest  of  judgment  and  vacated  and  set  aside  the  order  over- 
ruling the  objections  of  appellees,  further  ordering  that  the 
objections  made  by  appellees,  and  each  of  them,  be  "sus- 
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tained  as  to  matters  of  law  presented  thereby,"  and  that, the 
assessment  roll  as  then  corrected  be  confirmed.  Appellants 
thereupon  prayed  an  appeal  to  this  court. 

Ray  &  Dobbins,  for  appellants. 

C.  R.  Iung^ich,  and  Schaefer  &  Dolan,  for  appel- 
lees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Only  tliose  errors  which  appear  on  the  face  of  the  rec- 
ord, or  those  matters  which  should,  but  do  not,  appear  on 
the  face  of  the  record,  can  be  urged  in  arrest  of  judgment. 
(2  Ency.  of  PI.  &  Pr.  p.  794.)  A  motion  in  arrest  of  judg- 
ment is  based  on  the  record  proper,  and  in  considering  such 
a  motion  the  court  does  not  look  into  the  evidence.  (Danley 
V.  Hibbard,  222  111.  88 ;  23  Cyc.  824.)  A  judgment  is  never 
arrested  except  for  intrinsic  cause  appearing  on  the  face  of 
the  record,  and  it  must  be  a  defect  that  cannot  be  waived, 
and  the  record  must  show  that  there  is  no  substantial  cause 
of  action.  (2  Ency.  of  PL  &  Pr.  p.  799;  Smith  v.  Curry, 
16  111.  147.)  Such  a  motion  cannot  be  sustained  by  facts 
dehors  the  record.  Grand  Pacific  Hotel  Co.  v.  Pinkerton, 
217  111.  61. 

What  makes  up  a  judicial  record  is  so  largely,  governed 
by  statutory  enactments  that  no  specific  definitiontcan  be 
given.  "Generally,  whatever  proceedings,  facts  or  papers 
the  law  or  the  practice  of  the  various  courts  requires  to  be 
enrolled  are  properly  a  part  of  the  judicial  record."  (24 
Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — p.  161.)  All  the 
pleadings  in  a  case  are  a  part  of  the  record.  (Zimmerman 
v.  Cowan,  107  111.  631.)  In  special  assessment  proceed- 
ings for  local  improvements  under  the  City  and  Village  act 
the  petition  and  copy  of  the  ordinance  attached  thereto  are 
a  part  of  the  pleadings.  Lundberg  v.  City  of  Chicago,  183 
111.  572;  Houston  V.  City  of  Chicago,  191  id.  559. 
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The  chief  insistence  of  appellees  in  support  of  their  con- 
tention that  the  motion  in  arrest  of  judgment  was  properly 
sustained  is,  that  neither  the  original  nor  the  additional  as- 
sessment was  levied  in  accordance  with  the  law,  in  that  the 
additional  assessment  was  levied  by  commissioners  and  not 
by  jury,  and  in  that  while  the  original  assessment  was  made 
by  jury  it  was  a  justice  jury,  and  not  chosen  in  accordance 
with  the  decisions  of  this  court.  In  this  connection  they 
also  insist  that  no  damages  were  allowed  the  objectors, 
either  in  the  original  assessment  or  on  this  hearing.  In  the 
original  proceedings  it  appears  that  both  of  the  objectors 
were  heard  before  the  jury,  and  they  there  filed  no  objec- 
tions as  to  the  method  of  choosing  the  jury  or  trying  the 
case,  neither  did  they  appeal  from  the  confirmation  of  that 
assessment,  and  they  afterward  paid  their  assessment.  The 
original  assessment  roll  contained  a  column  headed  "Bene- 
fits," one  headed  "Damages"  and  a  third  headed  "Total 
Benefits."  The  column  headed  "Damages"  was  blank  so 
far  as  objectors*  property  was  concerned,  and  this  court  has 
held  that  where  that  column  contains  no  entry  of  damages 
it  will  be  presumed  that  an  entry  in  the  column  headed 
"Benefits"  shows  benefits  in  excess  of  damages.  (Lovell  v. 
Drainage  District,  159  111.  188;  Huston  v.  Clark,  112  id. 
344.)  Moreover,  the  court  found  in  its  order  in  this  pro- 
ceeding that  those  questions  were  settled  in  the  original 
proceeding  and  were  not  subject  to  consideration  in  this  ad- 
ditional assessment.  Where  no  question  of  damages  is  to 
be  determined,  or  where  it  has  been  determined  that  land 
not  taken  is  not  damaged,  the  commissioners  may  proceed 
to  determine  whether  it  is  benefited.  (Hull  v.  Sangamon 
River  Drainage  District,  219  111.  454;  Stack  v.  People,  217 
id.  220;  City  of  Joliet  v.  Drainage  District,  222  id.  441.) 
The  question  as  to  whether  damages  were  properly  assessed 
in  the  original  proceeding  cannot  be  raised  at  this  time.  In 
passing  on  a  supplemental  or  additional  assessment  levied 
under  the  Local  Improvement  act  for  cities  and  villages, 
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this  court,  in  Conway  v.  City  of  Chicago,  219  III.  295,  held 
that  in  a  proceeding  to  levy  a  supplemental  assessment  the 
property  owners  could  not  attack  the  sufficiency  of  the  orig- 
inal ordinance.  In  Juvinall  v.  Jamesburg  Drainage  Dis- 
trict, 204  111.  106,  this  court  held  that  unless  the  property 
owner  in  a  drainage  proceeding  specifically  objected  to  the 
denial  of  a  trial  by  jury  upon  the  question  of  damages  and 
benefits  the  objection  was  waived  and  the  judgment  of  con- 
firmation would  be  conclusive.  The  record  before  us  dis- 
closes that  this  additional  assessment  is  being  levied  for  the 
purpose  of  completing  the  original  work  and  not  for  any 
additional  work,  so  that  it  is  evident  the  property  of  the 
objectors  is  not  taken  or  damaged  thereby. 

The  objection  that  plats  and  profiles  were  not  filed  in 
this  additional  proceeding  is  without  force.  Such  plats  and 
profiles  were  filed  in  the  original  proceedings.  Said  sec- 
tion 37  of  the  act  requires  that  if  additional  work  is  to  be 
done,  plats  and  profiles  must  be  filed  for  such  additional 
work  with  the  petition  for  the  additional  assessment.  If  the 
additional  assessment  is  not  for  the  purpose  of  extending 
the  work  but  merely  to  complete  the  work  as  originally  laid 
out,  and  the  original  plans  and  profiles  show  all  of  the  work, 
we  can  see  no  good  reason  why  plans  and  profiles  should  be 
filed  with  the  petition  for  the  additional  assessment,  so  as 
to  set  out  clearly  what  work  is  required.  In  this  case  it  is 
plain  from  the  petition  for  the  additional  assessment  that 
no  such  additional  work  is  proposed, — that  the  petition  is 
filed  only  for  tlie  purpose  of  completing  the  work  as  shown 
and  set  out  on  the  plans  and  profiles  in  the  original  assess- 
ment. The  objection  that  the  additional  levy  was  made 
without  lawful  authority  by  the  commissioners,  or  was  il- 
legal and  void  and  contrary  to  the  constitution,  finds  no 
support,  therefore,  in  the  record. 

Appellees  further  insist  that  the  report  of  the  commis- 
sioners as  to  receipts  and  disbursements  was  not  originally 
sufficiently  itemized,  and  that  the  fact  that  it  was  further 


Digitized  by  VjOOQ IC 


214      Fountain  Head  Drain.  Dist.  v.  Wright.     [228  W. 

itemized  by  the  commissioners  on  the  order  of  court,  at  the 
request  of  other  objectors  than  appellees,  cannot  make  it 
good  as  to  appellees.  There  is  no  force  in  this  objection. 
The  proceedings  before  the  county  court  plainly  show  for 
what  purpose  the  money  to  be  derived  from  the  assessment 
was  to  be  used,  and  we  do  not  consider  the  commissioners' 
petition  indefinite,  imcertain  or  insufficient  on  this  point. 

It  is  further  insisted  by  appellees  that  this  assessment 
was  levied  to  pay  an  indebtedness  already  incurred,  and 
that  under  the  decisions  of  this  court  in  Winkeltnann  v. 
Drainage  District,  170  111.  37,  and  Ahrens  v.  Drainage  Dis- 
trict, id.  262,  an  assessment  for  this  purpose  cannot  be  sus- 
tained. None  of  the  objections  filed  by  appellees  in  sup- 
port of  their  motion  in  arrest  of  judgment  would  lead  one 
to  think,  even  from  a  careful  study,  that  tliese  objections 
were  intended  to  raise  this  question.  The  motion  in  arrest 
of  judgment  should  state  concisely  the  defects  complained 
of  as  being  patent  on  the  face  of  the  record  and  the  spe- 
cific causes  for  which  judgment  should  be  arrested,  other- 
wise the  rulings  of  the  lower  court  upon  this  motion  can 
not  be  reviewed  on  appeal.  (2  Ency.  of  PI.  &  Pr.  p.  816.) 
It  is  insisted  by  counsel  for  the  appellants,  and  practically 
by  counsel  for  the  appellees  in  their  briefs,  and  also  mani- 
fest from  the  entire  record,  that  the  court  did  not  sus- 
tain the  motion  in  arrest  of  judgment  on  this  ground.  The 
wording  of  the  order  of  court  in  sustaining  the  motion  in 
arrest  of  judgment  tends  strongly  to  show  this.  The  court 
sustained  the  motion  and  refused  to  approve  the  assessment 
only  as  to  the  property  of  appellees  herein,  but  distinctly 
stated  in  the  order  that  the  assessment  was  approved  "as  to 
all  other  lands  and  property  in  said  drainage  district."  If 
the  court  had  sustained  the  objection  on  the  ground  that  an 
additional  assessment  was  being  levied  to  pay  an  indebted- 
ness already  created  by  the  drainage  commissioners,  logic- 
ally and  justly  it  should,  of  its  own  motion,  have  nullified 
the  entire  assessment  roll.    An  appeal  is  taken  for  the  pur- 
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pose  of  reviewing  the  findings  of  the  lower  court,  and  not 
something  that  was  not  presented  in  that  court.  A  defense 
not  made  will  not  be  considered  in  this  court  on  review. 
(City  of  Mattoon  v.  Noyes,  218  111.  594;  Close  v.  City  of 
Chicago,  217  id.  216.)  On  the  face  of  this  record  we  do 
not  think  the  court  was  justified  in  sustaining  the  motion  in 
arrest  of  judgment. 

The  judgment  and  order  of  the  county  court  in  this  pro- 
ceeding will  therefore  be  vacated  and  set  aside,  and  the  judg- 
ment will  be  reversed  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  herein  set  forth. 

Reversed  and  remanded. 


The  City  of  Chicago 

V. 

Annie  Page  et  al. 
Opinion  filed  June  ip,  ipoy. 


This  case  is  controlled  by  the  decision  in  City  of  Chicago  v. 
Ogden,  Sheldon  &  Co.  227  111.  595. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  L.  Pond,  Judge,  presiding.  ' 

Chari^es  H.  Mitcheli*,  and  Frank  Johnston,  Jr., 
(James  Hamiwon  Lewis,  Corporation  Counsel,  of  coun- 
sel,) for  appellant 

George  A.  Mason,  for  appellees. 

Per  Curiam:  The  record  in  this  case  is  in  the  same  con- 
dition as  that  in  City  of  Chicago  v.  Ogden,  Sheldon  &  Co. 
227  111.  595.  The  determination  reached  in  that  cause  must 
control  here,  and  the  judgment  of  the  county  court  of  Cook 
county  will  accordingly  be  affirmed. 

Judgment  affirmed. 
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Hervey  H.  Dorr  et  al. 

V. 

The  Peopi^e  of  the  State  of  Ilunois. 
Opinion  Hied  June  ip,  1907. 

1.  Confidence  game — what  is  not  suMcient  to  justify  a  convic- 
tion. To  justify  a  conviction  under  an  indictment  for  the  confi- 
dence game  it  is  not  suflficient  to  prove  the  defendant  guilty  of  such 
acts  and  fraudulent  practices,  only,  as  would  subject  him  to  liability 
in  a  civil  action  or  to  prosecution  under  some  other  provision  of 
the  Criminal  Code. 

2.  Same — what  evidence  does  not  sustain  conviction  for  confi- 
dence game.  Conviction  for  the  confidence  game  is  not  sustained 
by  proof  that  the  accused  was  the  manager  of  a  corporation  con- 
ducting a  legitimate  business,  and  that  the  complaining  witness, 
after  investigating  the  business,  bought  stock  in  the  corporation 
and  became  a  district  manager  under  a  written  contract  providing 
that  if  he  resigned  he  should  co-operate  with  the  corporation  to  sell 
his  stock  to  some  one  else,  even  though  it  is  proven  that  he  was  un- 
able to  make  the  business  pay,  and  that  the  accused  refused  to  keep 
his  verbal  promise  to  take  back  the  stock  and  return  the  money  if 
the  venture  was  not  successful. 

Hand,  C.  J.,  and  Vickers  and  Cartwright,  JJ.,  dissenting. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Theodore  Brentano,  Judge,  presiding. 

Hervey  H.  Dorr  and  L.  H.  Sawyer  were  indicted  for 
obtaining  from  Gustave  Kitzeman,  by  means  of  the  confi- 
dence game,  a  cashier's  check  for  $500.  A  second  count 
charged  the  check  was  obtained  by  false  pretenses.  A  nolle 
prosequi  was  entered  by  the  State's  attorney  as  to  said  second 
count.  A  trial  upon  the  first  count  resulted  in  a  verdict  of 
guilty,  upon  which,  after  overruling  a  motion  for  a  new  trial 
and  a  motion  in  arrest  of  judgment,  the  court  pronounced 
judgment  and  sentenced  the  plaintiffs  in  error  to  the  State 
penitentiary. 

The  evidence  shows  that  about  the  year  1896  plaintiff 
in  error  Dorr  originated  and  established  a  method  of  col- 
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lecting  debts  by  means  of  a  series  of  letters  which  he  fur- 
nished to  business  finns,  to  be  mailed  by  such  firms  to  their 
debtors.  These  letters  purported  to  be  sent  by  the  "Mer- 
chants' Credit  Guide  Company."  The  system,  in  brief,  was 
as  follows:  A  merchant  or  manufacturer  or  other  person 
doing  a  credit  business  would  subscribe  to  the  **Dorr  sys- 
tem" and  would  pay  a  g^ven  sum  for  the  privilege  of  using 
the  system  for  one  year.  Such  subscriber  was  then  furnished 
with  a  supply  of  letters  printed  in  typewriter  type  on  the  let- 
ter-head of  the  Merchants'  Credit  Guide  Company.  These 
letters  were  in  a  series  and  were  four  in  number.  The  sub- 
scriber could  use  his  own  judgement  as  to  the  order  in  which 
he  would  send  out  these  letters.  They  were  so  worded  as 
to  indicate  that  the  Merchants'  Credit  Guide  Company  was 
writing  them  and  that  the  information  called  for  was  for 
the  purpose  of  enabling  it  to*  make  a  report.  If  a  reply  was 
made  it  would  go  to  the  Merchants'  Credit  Guide  Company, 
and  Dorr  would  then  re-mail  the  reply  to  the  creditor.  The 
company  known  as  the  Merchants'  Credit  Guide  Company 
was  incorporated  in  1899  with  a  capital  of  $2500.  Seven 
htmdred  dollars  was  paid  by  two  parties,  who,  after  remain- 
ing in  about  six  months,  went  out  and  the  $700  was  paid 
back  to  them.  In  March,  1900,  plaintiff  in  error  Sawyer 
bought  $500  worth  of  the  stock  and  was  made  secretary  of 
the  company.  The  balance  of  the  stock  was  held  by  plain- 
tiff in  error  Dorr,  his  wife  and  his  brother.  Dorr  was  presi- 
dent of  the  company.  In  April,  1902,  the  capital  stock  of 
the  company  was  increased  to  $25,000,  and  in  September, 
1903,  it  was  increased  to  $250,000.  No  money  appears  to 
have  been  paid  in  by  Dorr  or  any  one  else,  except  the  $500 
paid  by  Sawyer,  until  the  alleged  sales  hereinafter  stated. 
Plaintiff  in  error  Dorr  testified  that  the  capital  stock  was 
increased  and  the  stock  was  issued  on  the  value  of  the  Dorr 
system  of  collecting  debts.  It  appears  that  Dorr  had  copy- 
righted the  letters  which  were  used  by  subscribers,  and  the 
capital  stock  of  the  company  represented,  in  the  estimation 
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of  Dorr,  the  value  of  his  system  and  his  copyrights.  After 
the  capital  stock  had  been  increased  to  $25,000  the  corpora- 
tion adopted  the  system  of  emirfRying  district  managers  and 
assigning  them  certain  territory.  Said  district  managers 
were  required  to  buy  stock  in  the  corporation  at  par,  and 
the  contract  of  emplo)rment  provided  that  the  expenses  of 
their  respective  territories  should  be,  salary  of  the  manager 
$150  per  month,  office  rent  not  exceeding  $25  per  month, 
postage  not  exceeding  $10  per  month  and  commissions  not 
exceeding  $15  per  month,  all  of  which  was  to  be  paid  from 
the  receipts  of  the  respective  managers'  territory.  It  was 
also  provided  in  the  contract  that  if  the  resignation  of  the 
district  manager  was  tendered  and  accepted  because  the  net 
income  from  the  said  manager's  territory  after  a  certain 
time  (which  in  the  Kitzeman  case  was  three  months  after 
the  date  of  the  contract)  should  be  less  than  $100  per  month, 
he  would  co-operate  with  the  corporation  in  endeavoring  to 
secure  a  successor  who  would  take  up  at  the  purchase  price 
the  stock  held  by  him  in  the  corporation.  Gustave  Kitze- 
man, the  complaining  witness,  advertised  for  a  position, 
stating  that  he  had  $500  to  invest.  Dorr  answered  the  ad- 
vertisement and  Kitzeman  went  to  his  office,  where  he  met 
both  plaintiffs  in  error. 

Ayers,  Rinaker  &  Avers,  Frank  Hamun,  and 
Browne  &  Wiley,  for  plaintiffs  in  error : 

Where  the  constitution  of  the  State  provides  that  an  in- 
dictment shall  conclude  "contrary  to  the  peace  and  dignity 
of  the  People  of  the  State  of  Illinois,"  an  indictment  which 
fails  to  so  conclude  is  fatally  defective  and  is  a  nullity.  WU- 
Hams  v.  State,  27  Wis.  402;  Const.  1870,  art.  6,  sec.  33; 
Parris  v.  People,  76  111.  277;  Gould  v.  People,  89  id.  217; 
Whitesides  v.  People,  Breese,  21 ;  State  v.  Soule,  20  Me;  19. 

In  all  statutory  offenses  not  known  to  the  common  law 
the  indictment  must  conclude,  "contrary  to  the  form  of  the 
statute."     State  v.  Soule,  20  Me.  19;    Commonwealth  v. 
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Hoye,  77  Mass.  462 ;  People  v.  Enoch,  13  Wend.  159;  State 
V.  Jim,  3  Murph.  3 ;  Warner  v.  Commonwealth,  i  Pa.  St. 
154;  Commonwealth  v.  Statkbridge,  11  Mass.  279;  CAap- 
man  V.  Commonwealth,  5  Whart.  427;  5*^af^  v.  Wilbor,  i 
R.  I.  199 ;  State  v.  Soragan,  40  Vt.  450 ;  5*^0^^  v.  Cadle,  19 
Ark.  613;  State  v.  Gw^,  34  N.  H.  510. 

The  fact  that  one  count  in  an  indictment,  upon  which  a 
conviction  has  not  been  predicated,  has  the  proper  conclu- 
sion, does  not  in  any  way  cure  or  help  the  count  upon  which 
the  conviction  was  predicated  solely,  and  which  does  not  con- 
clude as  required  by  law.  Especially  is  this  true  where  the 
only  count  which  has  the  conclusion  is  voluntarily  dismissed 
out  of  the  indictment  and  out  of  court  by  the  State.  Each 
count,  as  to  the  material  charging  elements,  must  be  com- 
plete and  perfect  in  itself.  Williams  v.  State,  47  Ark.  230 ; 
State  V.  Hazle,  20  id.  156;  State  v.  Cadle,  19  id.  613;  State 
V.  Clcvenger,  25  Mo.  App.  655 ;  State  v.  Pemberton,  30  Mo. 
376 ;  Barly  v.  Commonwealth,  86  Va.  921 ;  Commonwealth 
V.  Carney,  4  Gratt.  546;  Thompson  v.  Commonwealth,  20 
id.  724;  State  v.  McClung,  35  W.  Va.  280;  State  v.  Strick- 
land, 10  S.  C.  191. 

Proof  of  the  commission  of  other  alleged  offenses,  or 
evidence  tending  to  prove  the  commission  of  other  alleged 
offenses,  is  clearly  inadmissible.  Towne  v.  People,  89  111. 
App.  276 ;  Baker  v.  People,  105  111.  452 ;  Kribs  v.  People,  82 
id,  425;  Parkinson  v.  People,  135  id.  401 ;  Jackson  v.  Peo- 
ple, 126  id.  139;  DuBois  v.  People,  200  id.  157. 

False  representations,  in  order  to  constitute  the  basis  of 
a  prosecution  for  the  confidence  game  and  to  sustain  a  con- 
viction, must  be  shown  to  have  been  the  operative  cause. 
2  Wharton  on  Crim.  Law,  pars.  2 120-2 123. 

Even  though  the  false  pretense  be  made  with  fraudulent 
intent  and  the  person  defrauded  part  with  his  property,  the 
offense  is  not  complete  except  the  property  has  been  parted 
with  upon  and  under  the  inducement  of  the  false  pretense. 
7  Am.  &  Eng.  Ency.  of  Law,  ( ist  ed.)  708. 
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To  sustain  a  prosecution  for  obtaining  goods  under  false 
pretenses,  it  must,  in  legal  effect,  be  charged  in  the  indict- 
ment, as  well  as  proved  at  the  trial,  that  the  goods  were  ob- 
tained by  means  of  the  alleged  false  pretenses.  People  v. 
McAllister,  49  Mich.  12;  State  v.  Connor,  no  Ind.  469. 

False  representations,  or  anything  claimed  to  be  repre- 
sentations, in  order  to  be  "false  pretenses"  within  the  mean- 
ing of  the  law,  must  be  the  direct  cause  of  the  loss  of  the 
thing  of  value, — ^must  be  the  moving  cause  and  not  the  cause 
of  the  cause, — must  be  the  proximate  cause.  Pierce  v.  Peo- 
ple, 81  111.  98;  Commonwealth  v.  Drew,  19  Pick.  184, 

W.  H.  Stead,  Attorney  General,  and  John  J.  Healy, 
State's  Attorney,  (Fi^ETcher  Dobyns,  of  counsel,)  for  the 
People : 

The  scheme  to  defraud  disclosed  by  the  record  consti- 
tutes the  confidence  game.  Morton  v.  People,  47  111.  468; 
Maxzvell  v.  People,  158  id.  248;  VanByck  v.  People,  178 
id.  199;  Graham  v.  People,  181  id.  477;  DuBois  v.  People, 
200  id.  157;  State  v.  Terry,  109  Mo.  60;  State  v.  Morgan, 
112  id.  205 ;  State  v.  Wilson,  72  Minn.  522;  State  v.  Smith, 
82  id.  342. 

It  was  not  error  to  permit  the  State  to  introduce  evi- 
dence of  other  offenses  than  the  one  charged  in  the  indict- 
ment. Thomas  v.  People,  59  111.  160;  DuBois  v.  People,  200 
id.  157;  Dunn  v.  People,  40  id.  465. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Notwithstanding  the  labor  imposed  by  setting  out  in  the 
abstract  a  great  portion  of  the  testimony  in  full  by  questions 
and  answers  instead  of  "a  complete  abstract  or  abridg- 
ment" of  the  testimony,  we  have  read  it  carefully  from  the 
alleged  abstract,  and  having  reached  the  conclusion  that  the 
evidence  is  insufficient  to  sustain  a  conviction  for  the  confi- 
dence game,  it  is  unnecessary  for  us  to  discuss  the  numerous 
other  errors  assigned  and  argued  in  a  brief  of  227  pages  on 
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behalf  of  plaintiffs  in  error  and  a  brief  of  io6  pages  on 
behalf  of  defendant  in  error. 

It  is  not  contended  that  the  business  of  the  Merchants' 
Credit  Guide  Company  with  its  customers  and  subscribers, 
among  whom  were  included  a  number  of  the  largest  and 
most  reputable  mercantile  houses  in  Chicago  and  other  cities, 
was  an  unlawful  or  illegitimate  business.  The  evidence 
shows  that  Kitzeman,  the  prosecuting  witness,  advertised 
in  the  Chicago  Tribune,  some  time  in  April,  1904,  for  a  po- 
sition, stating  in  the  advertisement  he  had  $500  to  invest. 
Plaintiff  in  error  Dorr  saw  the  advertisement  and  wrote 
him  a  letter,  which  resulted  in  Kitzeman  calling  at  the  office 
of  plaintiffs  in  error  and  the  Merchants'  Credit  Guide  Com- 
pany about  the  latter  part  of  the  month  of  April.  At  this 
time  an  extended  interview  took  place  between  Dorr  and 
Kitzeman  with  reference  to  the  character  of  the  business  of 
the  Merchants'  Credit  Guide  Company,  the  employment  of 
Kitzeman  as  district  manager  and  the  territory  he  should 
operate  in.  No  contract  was  entered  into  by  the  parties  at 
this  time  nor  was  any  made  until  there  had  been  at  least 
three,  and  probably  four,  more  interviews  between  the  par- 
ties. According  to  Kitzeman's  testimony  Dorr  fully  ex- 
plained the  character  and  methods  of  the  Merchants'  Credit 
Guide  Company's  business,  gave  him  the  names  of  a  number 
of  its  subscribers  in  the  city  of  Chicago  and  showed  him 
some  letters  of  endorsement  from  some  of  these  subscribers. 
Among  the  subscribers  referred  to  in  the  city  of  Chicago 
were  such  well  known  houses  as  Lyon  &  Healy,  Franklin 
McVeagh,  Humiston,  Keeling  &  Co.  and  the  Skinner  Manu- 
facturing Company.  Kitzeman  says  he  called  on  at  least 
some  of  these  firms  before  entering  into  the  contract  and 
inquired  about  the  Merchants'  Credit  Guide  Company  and 
its  business.  He  was  not  permitted  to  testify  to  what  he 
was  told  by  these  houses,  but  it  is  reasonable  to  suppose  that 
he  did  not  receive  an  unfavorable  report  or  he  would  not 
have  afterwards  accepted  employment  with  said  corpora- 
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tion.  On  May  5,  which,  as  we  understand  the  evidence, 
was  the  fourth  interview  between  Kitzeman  and  Dorr,  the 
latter  exhibited  to  Kitzeman  the  form  of  the  contract  to  be 
executed  if  Kitzeman  accepted  the  position  of  district  mana- 
ger. The  territory  to  be  allotted  Kitzeman  was  called  the 
territory  of  north-eastern  Ohio,  embraced  several  counties 
in  that  section  of  the  State  and  included  the  city  of  Cleve- 
land. According  to  the  testimony  of  Kitzeman  he  read  the 
contract  over  carefully.  Some  of  its  provisions  did  not  suit 
him,  and  at  his  suggestion  and  request  certain  modifications 
of  it  were  made.  After  this  was  done  the  contract  was 
signed  by  the  parties  and  a  $500  certified  check  turned  over 
by  Kitzeman  to  Dorr,  for  which  he  received  twenty  shares 
of  stock  in  the  Merchants'  Credit  Guide  Company.  Soon 
after,  Kitzeman  proceeded  to  Cleveland  to  enter  upon  the 
work  of  his  position.  The  Merchants'  Credit  Guide  Com- 
pany paid  his  railroad  fare  to  said  city  and  also  sent  a  rep- 
resentative to  instruct  Kitzeman  in  the  business  and  assist 
him  in  getting  a  start.  Kitzeman  remained  in  Cleveland 
until  September,  1904,  and  being  unable  to  secure  enough 
subscribers  to  the  Merchants*  Credit  Guide  Company  to 
make  the  business  a  success,  he  quit  the  field  and  wrote  to 
said  company  notifying  it  that  he  had  quit  its  employment 
because  he  was  unable  to  secure  enough  business  to  justify 
him  in  continuing  in  the  work  and  requesting  a  return  of 
the  $500  paid  for  stock,  which  stock  he  offered  to  surrender 
back.  Kitzeman  was  unable  to  do  much  business  in  the 
territory  to  which  he  was  assigned,  although  he  testified  he 
labored  hard  and  earnestly.  During  his  employment,  in 
addition  to  his  car  fare  from  Chicago  to  Cleveland,  he  re- 
ceived from  the  Merchants'  Credit  Guide  Company  $50 
and  remitted  to  said  company*  $40.  He  retained  and  used 
$140  or  $145.  Plaintiffs  in  error,  on  behalf  of  their  cor- 
poration, refused  to  return  to  him  the  $500,  claiming  that 
it  was  unlawful  for  the  corporation  to  buy  the  stock  back, 
and  called  attention  to  the  fact  that  under  the  terms  of  the 
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contract  they  were  under  no  obligation  to  return  Kitzeman 
the  money. 

The  only  provision  of  the  contract  relating  to  the  stock 
purchase  was,  that  in  case  of  the  resignation  of  Kitzeman 
he  would  co-operate  with  the  Merchants'  Credit  Guide 
Company  in  securing  a  successor  who  would  take  his  stock 
at  the  same  price  he  paid  for  it.  This  is  not  an  agreement 
that  the  company  would  take  the  stock  and  pay  back  to 
Kitzeman  the  money  he  paid  for  it,  nor  is  it  claimed  by  the 
defendant  in  error  that  the  written  contract  imposed  any 
such  obligation  upon  plaintiffs  in  error.  Kitzeman  does  not 
claim  he  did  not  fully  understand  the  contract  when  he 
signed  it.  He  does  testify,  however,  that  Dorr  verbally 
agreed  to  take  the  stock  and  give  his  money  back  if  he 
should  quit  his  employment,  and  this  is  the  only  respect  in 
which  Kitzeman  claims  to  have  been  deceived  or  defrauded, 
except  that  he  testified  plaintiffs  in  error  showed  him  a  car- 
bon copy  of  a  report  which  they  represented  was  from  their 
district  manager  from  Toledo,  Ohio,  which  he  said  showed 
a  profitable  business.  He  testified  he  saw  no  name  on  the 
report.  Plaintiffs  in  error  both  testified  they  had  no  report 
from  the  Toledo  manager  at  that  time,  but  that  the  report 
shown  Kitzeman  was  from  their  St.  Louis  manager,  which 
report  they  produced  at  the  trial.  Dorr  denies  he  ever 
promised  Kitzeman  to  take  up  his  stock  and  pay  him  his 
money  back,  and  it  is  not  claimed  that  any  such  promise 
was  ever  made  by  Sawyer,  who  testifies  no  such  proposition 
was  ever  made  in  his  presence  or  hearing.  If  proof  beyond 
a  reasonable  doubt  that  Dorr  did  make  such  verbal  promise 
would  be  sufficient  to  establish  his  guilt  of  the  confidence 
game,  it  would  seem  to  be  a  grave  question  whether  the  fact 
was  proven  by  that  degree  of  evidence.  If  Kitzeman  was 
corroborated  at  all,  it  was  by  Lawrie  and  Burnett.  These 
two  parties  had  been  employed  by  plaintiffs  in  error  under 
contracts  similar  to  the  one  made  with  Kitzeman.  The 
court  permitted  them  to  testify  that  when  they  made  their 
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contracts  they  purchased  stock  of  plaintiffs  in  error  under  a 
verbal  agreement  to  buy  it  back  if  they  quit  the  employ- 
ment; that  they  did  quit  said  employment  and  plaintiffs  in 
error  refused  to  take  the  stock  back  and  refund  the  money. 
If  this  had  been  competent  testimony,  (which  it  is  unneces- 
sary here  to  determine,)  it  is  still  open  to  serious  question 
whether,  as  against  the  denial  of  the  plaintiffs  in  error, 
corroborated  as  they  were  by  the  written  agreement  with 
Kitzeman,  the  evidence  of  the  prosecution  was  sufficient  to 
justify  a  conviction.  But  however  that  may  be,  we  are  of 
opinion  the  proof  in  this  case  fails  to  show  the  guilt  of 
plaintiffs  in  error  of  the  crime  charged  in  the  indictment. 
The  indictment  charges  them  with  obtaining  the  certified 
check  by  means  and  by  use  of  the  confidence  game.  It  is 
not  sufficient,  under  such  an  indictment,  to  prove  tlie  de- 
fendant guilty  of  such  acts  and  fraudulent  practices  as 
would  subject  him  to  liability  in  a  civil  action  or  to  indict- 
ment and  prosecution  under  some  other  provision  of  the 
Criminal  Code. 

It  is  argued  by  counsel  for  defendant  in  error  that  the 
evidence  shows  the  whole  scheme  and  purpose  of  plaintiffs 
in  error  was  to  defraud  any  person  whom  they  could  in- 
duce to  trust  them.  This  is  a  misconception  of  the  force 
and  effect  of  the  testimony.  The  proof  shows  that  the  busi- 
ness of  the  Merchants*  Credit  Guide  Company  was  the  col- 
lection of  claims  due  their  subscribers  and  ascertaining  and 
reporting  tlie  financial  condition  of  business  men  and  others 
when  so  requested  by  their  subscribers.  That  the  methods 
employed  by  said  company  were  not  considered  disrepu- 
table, fraudulent  or  unlawful  is  evidenced  by  the  fact  that 
the  proof  shows,  as  we  have  before  said,  their  subscribers 
embraced  a  large  number  of  the  leading  business  concerns 
in  Chicago  and  other  cities.  The  proof  further  shows  said 
company  had  about  seven  hundred  subscribers.  The  sub- 
scription prices  ranged  from  $25  up  to  $100  per  year,  and 
some  of  them  had  been  renewed  a  number  of  times.    The 
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business  had  been  carried  on  in  the  same  manner  ever  since 
1896,  and  there  is  an  utter  absence  of  evidence  that  its  ob- 
ject and  purpose  was  to  defraud.  If  the  plaintiffs  in  error 
did,  as  contended,  induce  Kitzeman  to  pay  $500  for  stock 
in  the  corporation  under  a  verbal  agreement  to  return  his 
money  and  take  the  stock  back  if  he  left  their  employment, 
when  the  written  agreement  signed  by  Kitzeman,  and  which 
he  does  not  pretend  he  did  not  read  carefully  and  under- 
stand, exempts  plaintiffs  in  error  from  such  duty,  we  think 
this  insufficient  to  bring  the  act  within  the  confidence  game. 
The  cases  of  Maxwell  v.  People,  158  III.  248,  DuBois  v. 
People,  200  id.  157,  Hughes  v.  People,  223  id.  417,  and 
Chilson  V.  People,  224  id.  535,  are  essentially  different  in 
all  their  material  facts  from  the  case  at  bar.  In  those  cases 
the  parties  convicted  under  indictments  charging  them  with 
obtaining  money  by  means  of  the  confidence  game  were  not 
engaged  in  any  legitimate  business  having  any  connection 
with  the  acts  which  resulted  in  their  indictment  and  con- 
viction, but  the  only  business  in  which  the  evidence  shows 
the  defendants  in  those  cases  were  engaged  was  deceiving 
innocent  and  unsuspecting  persons  and  obtaining  money 
from  them  by  devices  and  tricks  that  left  no  room  for  doubt 
as  to  the  criminal  character  of  the  acts  and  were  within  the 
definition  of  the  confidence  game.  In  this  case  it  is  not  tes- 
tified by  Kitzeman  that  either  of  plaintiffs  in  error  repre- 
sented to  him  that  the  stock  purchased  would  be  a  valuable 
investment  on  account  of  it  paying  dividends  or  of  its  prob- 
able future  increase  in  value.  Kitzeman  testified  Dorr  told 
him  the  corporation  was  not  selling  stock,  except  a  certain 
amount  that  had  been  set  aside  for  persons  employed  as 
district  managers,  and  that  the  purpose  of  selling  this  stock 
to  them  was  to  insure  them  giving  the  business  their  best 
efforts.  He  says  he  does  not  remember  whether  Dorr  said 
anything  about  dividends  on  the  stock,  while  Dorr  testifies 
he  told  him  no  dividends  had  ever  been  paid  thereon.  Kitze- 
man was  an  educated,  intelligent  man,  had  lived  in  Chicago 
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many  years,  and  had  had  a  very  considerable  experience  in 
business  affairs  with  and  for  important  business  concerns 
in  said  city.  He  believed  the  plan  of  the  Merchants'  Credit 
Guide  Company  was  a  good  one  and  that  employment  by 
it  would  be  profitable,  but  the  evidence  does  not  show  this 
belief  was  induced  by  false  representations  of  plaintiffs  in 
error.  In  addition  to  Dorr  explaining  it  fully  to  him,  Kitze- 
man  investigated  it  among  the  subscribers  to  the  system. 
It  is  true  that,  apparently  through  no  fault  of  Kitzeman  or 
plaintiffs  in  error,  he  failed  to  mate  the  business  a  success 
in  the  territory  assigned  to  him,  but  there  is  an  absence  of 
evidence  to  show  that  he  was  induced  to  part  with  the  cer- 
tified check  by  acts  intended  to  be  embraced  within  the  98th 
section  of  the  Criminal  Code. 

The  judgment  of  the  criminal  court  is  therefore  reversed 

and  the  cause  remanded.  r  ^         x  j 

Judgment  reversed. 

ViCKERS  and  Cartwright,  JJ.,  and  Hand,  C.  J.,  dis- 
senting : 

We  do  not  concur  in  the  opinion  of  the  majority  of  the 
court  in  reversing  this  judgment  on  the  ground  that  the 
verdict  of  the  jury  is  not  supported  by  the  evidence.  That 
there  is  no  error  in  the  rulings  of  the  court  on  the  motion 
to  quash  the  indictment,  the  admission  or  rejection  of  evi- 
dence or  the  giving  or  refusing  of  instructions  may  be  fairly 
assumed,  since  none  is  pointed  out  in  the  foregoing  opinion 
of  the  court,  and  the  judgment  of  reversal  is  based  entirely 
on  the  want  of  sufficient  evidence  to  support  it.  It  is  there- 
fore unnecessary  to  discuss  other  questions  that  have  been 
urged  by  plaintiffs  in  error  as  reasons  why  the  judgment 
should  be  reversed.  All  these  questions  have  been  ignored 
and  eliminated  by  the  majority  view  and  it  is  not  our  pur- 
pose to  discuss  them,  but  we  respectfully  dissent  from  the 
foregoing  opinion  of  the  majority  of  the  court  in  holding 
that  this  judgment  should  be  reversed  and  the  cause  re- 
manded because  the  same  is  not  supported  by  the  evidence. 
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We  fully  recognize  the  right  and  the  duty  of  this  court  to 
reverse  and  remand  a  criminal  cause  whenever  it  appears 
that  the  verdict  of  the  jury  is  so  contrary  to  the  evidence 
as  to  impress  the  court  with  the  belief  that  the  verdict  is 
the  result  of  passion  or  prejudice;  {Graham  v.  People,  115 
111.  566;  Sanders  v.  People,  124  id.  218;)  but  it  has  always 
been  the  rule  of  this  court  to  use  this  power  with  great  cau- 
tion, and  especially  in  cases  where  the  record  is  otherwise 
free  from  error.  In  Smith  v.  People,  103  111.  82,  on  page 
84,  it  was  said :  "The  guilt  or  innocence  of  the  accused  is 
always  a  question  for  the  jury,  and  their  finding  will  seldom 
be  disturbed,  unless  where  it  is  manifest  they  have  been  mis- 
led by  the  instructions  of  the  court  to  the  prejudice  of  the 
defendant."  We  are  impressed  that  the  facts  in  the  case  at 
bar  do  not  bring  it  within  the  rule  which  authorizes  or  re- 
quires this  court  to  interfere  with  the  conviction  on  the  sole 
ground  upon  which  the  opinion  of  the  court  in  this  case  is 
based. 

In  addition  to  the  facts  stated  in  the  foregoing  opinion 
of  the  court,  in  order  to  get  a  clear  view  of  the  exact  char- 
acter of  the  business  in  which  plaintiffs  in  error  were  en- 
gaged, it  is  necessary  to  state  some  additional  matters. 

As  already  stated,  plaintiffs  in  error  were  conducting  a 
sort  of  collecting  business,  under  the  name  of  "The  Mer- 
chants' Credit  Guide  Company."  This  concern  was  incor- 
porated and  purported  to  have  a  paid  up  capital  of  $250,000. 
In  truth  and  in  fact  it  did  not  have  any  capital,  and  the 
evidence  shows  conclusively  that  $500  was  all  the  money 
that  was  .ever  paid  into  the  treasury  which  was  not  drawn 
out  by  the  persons  who  paid  it  in.  What  became  of  the 
$500  does  not  appear,  but  it  is  a  fair  inference  that  one  or 
other,  or  both,  of  plaintiffs  in  error  received  the  benefit  of 
it  This  so-called  Merchants'  Credit  Guide  Company  had 
four  stereotyped  letters  which  were  used  by  its  subscribers 
in  intimidating  debtors  to  pay  accounts  due  subscribers. 
Letter  No.  i  in  the  record  is,  in  part,  as  follows : 
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"[Name  of  Debtor.] 

"Dear  Sir — We  have  been  requested  by  one  of  our  subscribers 
to  furnish  a  report  concerning  your  financial  responsibility  and 
promptness  in  meeting  your  obligations.  In  the  course  of  pur  in- 
vestigations we  incidentally  learned  that  there  is  an  account  against 

you  held  by of amounting  to  $ ,  which  is  past 

due.  Will  you  please  advise  us  by  return  mail  why  this  account 
should  not  be  paid,  and  whether  you  can  arrange  for  a  settlement 
with  creditor  by ,  at  which  time  we  are  to  file  our  report. 

"We  make  this  special  inquiry  of  you  direct,  because  we  wish 
to  avoid  doing  you  an  injustice  in  our  report.  As  we  have  not 
found  other  delinquent  accounts  against  you,  we  shall  feel  justified 
in  furnishing  a  favorable  report,  provided  you  can  arrange  this 
matter  satisfactorily. 

"Please  note  that  this  account  is  not  in  our  hands  for  collection, 
nor  has  the  creditor  written  us  or  made  any  unfavorable  report  of 
you  to  our  representative.    We  enclose  addressed  envelope  for  your 

^  ^'  "Yours  very  truly, 

Merchants'  Credit  Guide  Co." 

Each  subscriber  was  furnished  a  supply  of  letters,  of 
which  the  foregoing  is  a  copy  of  No.  i.  They  were  also 
furnished  with  copies  of  letters  numbered  2,  3  and  4,  which 
were  intended  to  be  used  to  terrify  the  debtor  and  raise  his 
apprehensions  of  a  loss  of  credit  unless  he  made  a  remit- 
tance, regardless  of  the  reasons  which  caused  the  delay.  It 
must  be  borne  in  mind  that  these  letters  were  not  sent  out 
by  the  so-called  Merchants'  Credit  Guide  Company,  but  the 
subscriber  bought  the  privilege  of  the  plaintiffs  in  error  of 
sending  out  these  letters  indiscriminately,  whenever,  in  the 
judgment  of  such  subscriber,  it  would  aid  in  coercing  the 
payment  of  some  past  due  demand.  The  answer  from  the 
debtor  would,  of  course,  be  sent  to  the  Merchants'  Credit 
Guide  Company  and  would  be  by  plaintiffs  in  error  turned 
over  to  the  subscriber  who  had  sent  it  out.  This,  so  far  as 
the  evidence  shows,  was  the  only  duty  performed  by  plain- 
tiffs in  error  in  connection  with  this  scheme  for  collecting 
debts.  These  letters  were  copyrighted  and  constituted  the 
capital  of  this  corporation,  which  was  increased  from  $2500 
(the  amount  for  which  it  was  incorporated  in  1899)  to 
$250,000  in  September,  1903.    Aside  from  a  slight  increase 
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in  the  number  of  subscribers  the  corporation  had  no  more 
assets  after  the  capital  was  raised  to  $250,000  than  it  had 
when  it  was  $2500.  It  was  to  all  intents  and  purposes  a 
mere  paper  corporation,  doing  business  on  the  imaginary 
value  of  some  copyrighted  falsehoods  contained  in  the  so- 
called  letters  above  referred  to. 

It  is  said  in  the  opinion  of  the  majority  of  the  court  : 
"The  cases  of  Maxzvell  v.  People,  158  111.  248,  DuBois  v. 
People,  2CO  id.  157,  Hughes  v.  People,  223  id.  417,  and 
Chilson  v.  People,  224  id.  535,  are  essentially  different  in 
all  their  material  facts  from  the  case  at  bar.  In  those  cases 
the  parties  convicted  under  indictments  charging  them  with 
obtaining  money  by  means  of  the  confidence  game  were  not 
engaged  in  any  legitimate  business  having  any  connection 
with  the  acts  which  resulted  in  their  indictment  and  convic- 
tion, but  the  only  business  in  which  the  evidence  shows  the 
defendants  in  those  cases  were  engaged  was  deceiving  in- 
nocent and  unsuspecting  persons,  and  obtaining  money  from 
them  by  devices  and  tricks  that  left  no  room  for  doubt  as  to 
the  criminal  character  of  the  acts,  and  were  within  the  defi- 
nition of  the  confidence  g^me." 

With  this  statement  these  four  previous  decisions  of  this 
court  are  passed  over,  and  no  further  attempt  is  made  to 
distinguish  them  from  the  case  at  bar.  We  do  not  think 
that  the  case  at  bar  can  be  distinguished  from  the  three  lat- 
est decisions  of  this  court  above  cited.  By  implication,  the 
majority  opinion  lends  the  certificate  of  legitimacy  to  the 
business  in  which  plaintiffs  in  error  were  engaged.  How  it 
can  be  said  that  the  business  of  plaintiffs  in  error  is  legiti- 
mate when  it  is  built  upon  a  tissue  of  falsehood  and  fraud, 
from  the  very  inception  of  it  until  its  final  conclusion,  is 
something  that  we  cannot  comprehend.  Take  the  letter  that 
is  set  out  above  for  example,  and  it  is  a  brazen  falsehood  in 
every  sentence  and  in  every  line  of  it,  and  is  a  fraud  upon  the 
debtor  which  no  reputable  business  man  would  want  to  per- 
petrate upon  his  customer  unless  he  never  expected  to  have 
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any  interest  in  him  beyond  the  collection  of  the  amount  that 
then  might  be  due.  The  debtor  who  receives  such  a  letter 
will  be  deceived.  First,  it  is  a  deception  as  to  the  sender  of 
the  letter.  It  appears  to  come  from  the  Merchants'  Credit 
Guide  Company  when  in  truth  it  is  sent  by  the  person  claim- 
ing the  demand  against  him,  and  the  body  of  the  letter  is 
filled  with  false  representation,  and  is  sent  with  the  manifest 
purpose  of  intimidating  the  debtor  into  the  payment  of  the 
demand,  whether  just  or  unjust,  to  avoid  the  execution  of 
the  ill-concealed  threat  to  make  an  unfavorable  report  upon 
his  credit.  The  letter  purports  to  be  sent  out  of  a  tender 
regard  for  the  debtor,  "because  we  wish  to  avoid  doing  you 
an  injustice  in  our  report,"  when  the  real  purpose  is  to 
coerce  the  payment  of  the  bill.  The  truth  is,  that  the  Mer- 
chants' Credit  Guide  Company  has  received  no  inquiry  con- 
cerning the  recipient  of  this  communication,  and  will  have 
no  occasion  to  make  any  report,  favorable  or  unfavorable, 
with  respect  to  his  financial  standing.  Still,  the  letter  ad- 
vises the  debtor  that  "we  shall  feel  justified  in  furnishing 
a  favorable  report,  provided  you  can  arrange  this  matter 
satisfactorily."  A  business  that  requires  a  resort  to  such 
subterfuges  and  deception  as  plaintiffs  in  error  were  guilty 
of  can  hardly  be  said  to  be  a  "legitimate  business."  To  pay 
one's  just  debts  is  a  duty  that  every  citizen  owes,  and  cred- 
itors have  a  right  to  proceed  by  all  lawful  means,  in  or  out 
of  court,  for  the  purpose  of  collecting  amounts  justly  due; 
but  the  law  draws  a  line  of  distinction  between  methods 
which  are  proper  and  lawful  and  those  which  are  unlawful 
and  improper,  permitting  the  use  of  the  former  and  deny- 
ing the  employment  of  the  latter.  Because  the  end  sought 
to  be  accomplished  is  lawful  it  must  not  be  assumed  that 
any  means  that  ingenuity  can  devise  to  accomplish  that  end 
are  therefore  legal. 

But  if  it  be  granted  that  the  relations  of  plaintiffs  in 
error  with  their  subscribers,  and  through  the  subscribers 
with  their  debtors,  is  not  absolutely  illegal  as  being  in  vio- 
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lation  of  any  statute  of  the  State  or  rule  of  the  common 
law,  still  in  the  relations  of  plaintiffs  in  error  to  their  man- 
aging agents  who  were  induced  to  buy  worthless  stock  in 
this  concern,  their  conduct  seems  to  us  to  come  clearly  with- 
in the  definition  of  "confidence  game,"  as  defined  by  this 
court  in  the  cases  above  cited.  The  transaction  in  question 
with  the  complaining  witness,  Kitzeman,  was  a  swindling 
operation,  in  which  advantage  was  taken  of  the  confidence 
reposed  by  the  prosecuting  witness  in  the  plaintiffs  in  er- 
ror,— a  confidence  that  had  been  obtained  by  deceit  and 
false  pretenses, — which  brings  the  case  clearly  within  the 
rule  laid  down  in  DuBois  v.  People,  supra,  Hughes  v.  Peo- 
ple supra,  and  Chilson  v.  People,  supra.  In  the  Chilson 
case  J  on  page  539,  this  court  said :  "Where  a  contract,  ap- 
parently legal,  is  entered  into  by  one  party  with  the  inten- 
tion of  taking  no  steps  to  carry  it  out  but  with  the  wrongful 
intent  of  causing  the  other  to  part  with  his  money  without 
receiving  any  adequate  consideration  therefor,  such  con- 
tract may,  and  in  this  case  did,  become  a  mere  incident  of 
the  'false  and  fraudulent  scheme/  The  ordinary  case  of 
agreeing  to  sell  the  gullible  one  a  gold-brick  now  in  the 
possession  of  the  aged  Indian  presents  a  breach  of  a  con- 
tract, and  yet  counsel  would  scarcely  pretend  that  it  is  for 
that  reason  any  the  less  a  confidence  game.  The  fact  that 
the  affair  was  made  to  assume  the  guise  of  an  ordinary 
business  transaction,  whereby,  as  a  preliminary,  Spooner 
was  required  to  pay  his  money  for  the  lots,  is  without  sig- 
nificance. It  is  the  substance,  and  not  the  form,  that  is 
material." 

The  language  of  the  above  quotation  is  applicable  to  the 
facts  of  the  case  in  hand,  where  plaintiffs  in  error  went 
through  the  form  of  employing  Kitzeman  and  of  selling  him 
a  block  of  stock  in  the  so-called  Merchants'  Credit  Guide 
Company.  That  this  stock  was  utterly  worthless  is  shown 
beyond  all  reasonable  doubt.  The  stock  was  sold  by  means 
of  false  and  fraudulent  representations,  if  the  evidence  of 
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Kitzeman  and  the  witnesses  other  than  the  plaintiffs  in  er- 
ror is  to  be  believed.  Plaintiffs  in  error  were  co-operating 
together  for  the  purpose  of  getting  the  money  of  the  com- 
plaining witness  for  this  stock.  That  was  the  substance  of 
the  whole  transaction.  While,  in  form,  it  assumed  the  guise 
of  a  pretended  employment  of  the  complaining  witness  as 
a  so-called  managing  agent  in  certain  territory,  yet  no  one 
can  read  this  record  and  have  any  doubt  remaining  that  the 
great  concern  of  plaintiffs  in  error  was  to  defraud  the  com- 
plaining witness  out  of  a  sum  of  money  for  the  pretended 
sale  of  stock  that  was  not  worth  the  paper  upon  which  it 
was  printed. 

It  is  said  in  the  opinion,  and  in  the  record  by  plaintiffs 
in  error,  that  they  were  doing  an  extensive  business  and  had 
some  seven  hundred  subscribers  on  their  list;  but  it  is  to 
be  noted  that  in  every  instance  where  plaintiffs  in  error 
employed  a  managing  agent  and  induced  him  to  buy  a  block 
of  this  stock  it  resulted  in  completely  defrauding  the  party 
out  of  all  the  money  that  he  paid  to  plaintiffs  in  error.  Not 
a  single  managing  agent  is  called  in  from  the  field  to  testify 
that  he  was  not  defrauded  by  the  plaintiffs  in  error  out  of 
all  the  money  that  he  had  paid  them.  On  the  contrary, 
two  others  besides  the  complaining  witness  lost  $1000  and 
$1500,  respectively,  in  the  same  so-called  "legitimate  busi- 
ness" in  which  the  plaintiffs  in  error  were  engaged.  In 
short,  speaking  from  the  standpoint  of  this  record,  the 
plaintiffs  in  error  swindled  and  defrauded  every  person  to 
whom  this  stock  was  sold,  out  of  the  entire  amount  that  he 
paid  for  it.  If  this  is  not  confidence  game,  then  in  our 
judgment  there  are  several  persons  in  the  penitentiary  in 
this  State  for  that  offense  who  ought  to  be  liberated. 

We  are  of  the  opinion  that  the  judgment  ought  to  be 
affirmed. 
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DoNK  Bros.  Coai,  and  Coke  Company 

V. 

N1CH01.AS  Thil. 

Opinion  filed  June  ip,  1907. 

1.  Master  and  servant — what  duties  of  master  to  servant  are 
personal  ones.  The  duty  of  the  master  to  warn  his  servant  of  un- 
usual and  latent  dangers  of  which  the  servant  is,  without  fault,  ig- 
norant, and  the  duty  of  exercising  reasonable  care  to  furnish  the 
servant  a  reasonably  safe  place  to  work,  are  personal  duties,  and 
the  master  cannot  escape  liability  for  their  negligent  performance 
by  entrusting  them  to  other  persons. 

2.  Same — when  relation  of  fellow-servants  does  not  exist,  A 
servant  to  whom  the  master  has  entrusted  the  performance  of  a  per- 
sonal duty  owing  by  the  master  to  his  other  servants,  is,  as  to  such 
duty,  the  representative  of  the  master,  without  regard  to  his  grade 
or  rank,  and  is  not,  with  respect  to  the  performance  of  such  duty, 
a  fellow -servant  of  those  to  whom  the  duty  is  owing. 

3.  Mines — when  timbermen  are  not  fellow-servants  of  a  mule 
driver,  Timbermen  in  a  mine,  entrusted  by  the  master  with  the 
duty  of  keeping  the  entry  way  of  the  mine  in  reasonably  safe  con- 
dition, are  the  representatives  of  the  master  in  that  regard,  and  are 
not  fellow-servants  of  a  mule  driver  who  uses  such  entry,  and  if, 
without  warning  the  driver,  they  place  a  dynamite  charge  in  the 
roof  of  ^he  entry  and  fire  the  same  while  the  driver  is  in  the  entry, 
the  master  is  liable  for  the  injuries  sustained  by  the  driver. 

4.  Evidence — when  proof  of  custom  is  admissible  though  not  al- 
leged. As  bearing  on  the  question  whether  or  not  q  mule  driver 
in  a  mine  was  exercising  due  care  for  his  safety,  as  alleged  in  his 
declaration,  he  may  prove  the  usual  custom  as  to  the  time  for  fir- 
ing shots  in  the  mine  entries,  even  though  the  declaration  does  not 
allege  such  custom  nor  aver  its  violation  on  the  day  of  the  injury. 

5.  Instructions — when  objection  to  instruction  is  waived.  One 
who  allows  proof  to  go  to  the  jury  without  objection,  and  permits 
the  court  to  treat  the  same  as  properly  before  the  jury  by  giving  an 
instruction  with  reference  thereto,  cannot  raise  the  question  of 
variance  between  such  proof  and  the  declaration  by  objecting  to 
the  instruction  upon  that  ground. 

6.  Same — word  "preponderance**  before  "evidence"  is  not  es- 
sential. An  instruction  using  the  expressions  "if  you  believe  from 
the  evidence,"  "as  the  jury  may  believe  from  the  evidence,"  etc.,  is 
not  erroneous  in  omitting  to  use  the  word  "preponderance"  before 
"evidence." 
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is  due.  (2  Cooley  on  Torts,  1107.)  In  such  cases  the  test 
whether  the  individuals  concerned  were  fellow-servants  is 
not  found  in  the  fact  that  they  were  engaged  in  a  common 
employment  under  the  same  general  contract  and  paid  by 
the  same  principal,  but  is  whether  the  negligent  servant,  in 
the  act  or  omission  complained  of,  was  by  the  direction  or 
consent  of  the  master  engaged  in  the  discharge  of  the  duty 
which  the  master,  under  the  law,  personally  owed  to  the  in- 
jured servant.  The  liability  of  the  master  is  determined  by 
the  nature  of  the  act  in  question,  and  not  by  a  difference 
in  the  rank  or  grade  of  service  between  particular  servants. 
If  the  servant  by  whose  negligence  the  injury  was  caused 
was  at  the  time,  with  the  knowledge,  consent  and  procure- 
ment of  the  master,  engaged  in  the  performance  of  a  duty 
which,  under  the  law,  the  master  owed  to  the  servant,  the 
relation  of  fellow-servant  does  not  exist  between  the  offend- 
ing employee  and  the  injured  servant.  In  Hess  v.  Rosen- 
thal, 160  111.  621,  this  court,  following  the  rule  laid  down 
by  Cooley  in  the  citation  above  made,  and  also  Wharton  on 
the  Law  of  Negligence,  (sec.  211,)  held  that  the  duty  to 
exercise  reasonable  care  to  see  that  the  place  furnished  for 
a  servant  to  work  is  reasonably  safe  is  an  obligation  toward 
the  servant,  and  the  master  is  liable  for  any  failure  to  dis- 
charge that  duty,  whether  he  undertakes  the  performance 
of  that  duty  personally  or  through  another  servant.  And 
this  doctrine  has  been  announced  in  many  other  cases  in  this 
court.  (Chicago  and  Alton  Railroad  Co.  v.  Scanlan,  170 
111.  106;  Chicago  and  Alton  Railroad  Co.  v.  Maroney,  170 
id.  520;  Chicago  Union  Traction  Co.  v.  Sawusch,  218  id. 
130;  Mobile ^and  Ohio  Railroad  Co.  v.  Godfrey,  155  id.  78.) 
The  same  rule  of  law  applies  respecting  the  duty  of  the 
master  to  warn  the  servant  of  unusual  dangers  of  which  the 
master  has  or  ought  to  have  knowledge  and  of  which  the 
servant  is  ignorant. 

This  question  has  been  regarded  as  settled  in  this  court 
ever  since  the  case  of  Pullman  Palace  Car  Co.  v.  Laack,  143 
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111.  242,  was  decided.  The  rule  is  there  announced  as  fol- 
lows (p.  254)  :  "If,  by  reason  of  the  omission  to  supply 
the  usual  and  ordinary  means  to  prevent  accident,  the  haz- 
ard to  its  servants  was  increased,  and  the  change  in  appli- 
ances was  not  known  to  the  servants,  or  so  open  and  visible 
that  they,  by  the  exercise  of  ordinary  care,  would  see  and 
know  of  it,  the  legal  duty  rested  upon  the  master  to  notify 
them  of  the  increased  danger  to  which  they  were  thereby 
exposed;  and  it  being  a  duty  owed  by  the  master  to  the 
servant,  it  could  not  delegate  that  duty  to  another,  even 
though  a  fellow-servant  of  appellee,  and  absolve  itself  from 
liability  for  the  injury  resulting  in  consequence  of  the  fail- 
ure to  communicate  knowledge  to  appellee  of  the  increased 
hazard," — citing  Chicago,  etc.  Railroad  Co.  v.  Roth,  112 
U.  S.  377 ;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181 ;  Whar- 
ton on  Negligence,  sec.  211;  Thompson  on  Negligence,  972 ; 
4  Am.  &  Eng.  Ency.  of  Law,  59,  note  3. 

In  Chicago  and  Alton  Railroad  Co.  v.  Eaton,  194  111. 
441,  the  same  question  again  came  before  this  court  where 
the  court  had  refused  to  submit  the  question  of  fellow-ser- 
vant to  the  jury.  In  that  case  the  section  men,  in  repairing 
a  road-bed,  had  removed  a  rail  from  the  track  and  had 
failed  to  give  an  approaching  engine  timely  warning.  The 
engine  was  derailed  and  the  engineer  killed.  In  disposing 
of  the  contention  that  the  track  repairers  were  fellow-ser- 
vants with  the  deceased  this  court  said  (p.  445)  :  "We  do 
not  think  the  court  erred  in  eliminating  that  question,  as 
the  question  of  fellow-servant  is  not  in  the  case.  It  was  the 
duty  of  appellant  to  furnish  the  deceaped  a  reasonably  safe 
track  upon  which  to  operate  his  engine,  and  it  could  not 
delegate  that  duty.  Neither  could  it  delegate  the  duty  of 
notifying  the  deceased  that  the  rail  had  been  removed,  so 
as  to  absolve  itself  from  liability  for  a  failure  to  commu- 
nicate such  information  to  the  deceased." 

The  same  principle  was  again  applied  by  this  court  un- 
der the  following  statement  of  facts :    A  car  had  been  left 
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on  a  passing-track  in  such  close  proximity  to  the  main  track 
that  trains  could  not  pass  in  safety.  The  agent  of  the  rail- 
road company  notified  another  agent  at  a  station  below,  on 
the  same  line  of  road,  of  the  obstruction.  The  agent  re- 
ceiving the  notice  delivered  it  to  the  conductor  of  a  passing 
freight  train.  The  conductor  failed  to  notify  his  engineer 
or  fireman  and  the  fireman  was  killed  by  reason  of  the  ob- 
struction. The  circuit  and  Appellate  Courts  held  that  the 
failure  of  the  conductor  to  notify  the  engineer  or  fireman 
was  the  negligence  of  a  fellow-servant  and  that  there  could 
be  no  recovery.  This  court,  in  reversing  these  judgments^ 
said:  "When  the  defendant  received  information  of  the 
obstruction  it  became  its  duty  to  use  reasonable  diligence  to 
warn  the  deceased  of  the  -danger,  and  that  duty  was  one 
which  it  could  not  relieve  itself  of  by  directing  his  fellow- 
servant  to  perform  it.  It  being  a  duty  owing  by  the  master 
to  the  servant,  it  could  not  delegate  that  duty  to  another, 
even  though  a  fellow-servant  of  the  deceased,  and  absolve 
itself  from  liability  for  the  injury  resulting  in  consequence 
of  the  failure  to  commimicate  knowledge  to  the  deceased 
of  the  increased  hazard."  Rogers  v.  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railway  Co.  211  111.  126. 

Again,  in  Baier  v.  Selke,  211  111.  512,  the  doctrine  was 
announced  in  the  following  language  (p.  517)  :  "There  is 
a  responsibility  of  the  master  which  does  not  depend  in  any 
degree  upon  the  rank  of  authority  of  the  negligent  servant 
and  is  not  to  be  confounded  with  the  exercise  of  authority 
by  a  superior  servant, — ^that  is,  the  responsibility  for  the 
acts  of  a  vice-principal  representing  the  master  in  the  dis- 
charge of  personal  duties  owing  to  his  servants.  Mr.  Jus- 
tice Phillips  correctly  defined  the  term  'vice-principal*  in 
Mobile  and  Ohio  Railroad  Co.  v.  Godfrey,  155  111.  78,  as 
one  who  performs  personal  duties  of  the  master  which  can 
not  be  delegated,  such  as  the  duty  to  provide  reasonably  safe 
machinery  and  appliances  and  a  reasonably  safe  place  in 
which  to  work;    to  provide  for  inspection  and  repair  of 
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premises  and  appliances,  and  to  inform  immature,  ignorant 
or  unskilled  servants  of  the  dangers  of  the  situation.  These 
are  obligations  for  which  the  law  holds  the  master  person- 
ally responsible,  and  if  he  attempts  to  perform  the  duties 
through  another  that  other  stands  in  the  relation  of  a  vice- 
principal,  and  the  master  is  responsible  whether  the  vice- 
principal  is  a  foreman,  a  common  laborer  or  whatever  his 
position  may  be," — citing  Pullman  Palace  Car  Co.  v.  Laack, 
143  111.  242;  Libby,  McNeill  &  Libby  v.  Scherman,  146  id. 
540;  Chicago  and  Alton  Railroad  Co.  v.  Scanlan,  170  id. 
106;  Hines  Lumber  Co.  v.  Ligas,  172  id.  315;  Leonard  v. 
Kinnare,  174  id.  532;  Kewanee  Boiler  Co.  v.  Erickson,  181 
id.  549. 

The  doctrine  of  the  foregoing  authorities  was  held  in 
this  case,  both  by  the  trial  and  Appellate  Courts,  to  be  ap- 
plicable to  the  facts  disclosed  by  this  record,  and  in  our 
opinion  there  is  no  error  in  these  rulings.  The  timbermen, 
who  were  in  the  discharge  of  the  duty  of  keeping  the  main 
entryway  in  a  safe  condition,  were  in  the  discharge  of  per- 
sonal duties  which  appellant  owed  to  appellee,  and  in  the 
performance  of  these  duties  the  timbermen  were  vice-prin- 
cipals and  the  direct  representatives  of  the  appellant.  Any 
negligence  of  the  timbermen  connected  with  the  duty  which 
appellant  owed  to  appellee,  and  the  performance  of  which 
had  been  entrusted  by  appellant  to  the  timbermen,  was  the 
negligence  of  appellant.  Appellee  had  no  knowledge  that 
the  shot  had  been  placed  in  the  roof  of  the  main  entry.  He 
was  rightfully  passing  through  the  main  entry  at  the  time 
of  the  injury,  and  his  ignorance  of  the  danger  cannot  be 
imputed  to  a  want  of  ordinary  care  on  his  part.  The  tim- 
bermen had  drilled  the  hole  and  placed  the  shot  in  the  rock 
of  the  roof  and  had  ignited  the  fuse  for  the  purpose  of 
exploding  the  dynamite.  Under  such  circumstances  they 
were  guilty  of  culpable  negligence  in  not  giving  appellee 
warning  of  the  danger  of  which  he  was  ignorant.  Under 
such  circumstances  there  is  no  ground  to  support  appellant's 
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contention  that  the  timbermen  were  fellow-servants  of  ap- 
pellee, and  there  was  no  error  in  refusing  to  direct  a  verdict 
nor  in  refusing  to  submit  the  question  of  fellow-servants 
to  the  jury. 

Second — ^Appellant  insists  that  the  court  erred  in  admit- 
ting evidence  of  the  usual  and  customary  hours  for  firing 
shots  by  the  timbermen  in  the  entries  of  the  mine.  The 
contention  on  this  point  is  that  there  was  no  averment  in 
the  declaration  of  any  custom,  or  that  the  shot  in  question 
was  fired  in  violation  of  such  custom,  and  therefore  negli- 
gent. The  general  and  fundamental  rule  that  the  evidence 
must  correspond  with  the  allegations  is  invoked  in  support 
of  this  contention.  It  is  true  there  is  no  averment  in  the 
declaration  charging  that  the  firing  of  the  shot  was  negli- 
gent because  fired  in  violation  of  an  established  custom  of 
the  mine,  but  there  is  an  averment  in  the  declaration  which 
this  evidence  had  a  tendency  to  prove.  Appellee  averred, 
and  it  was  incumbent  on  him  to  prove,  that  he  was  in- the 
exercise  of  due  care  for  his  own  safety  at  the  time  of  his 
injury,  and  ^s  bearing  upon  this  question  it  was  proper  to 
prove  that  in  view  of  the  usual  custom  of  the  mine  appellee 
had  no  reason  to  expect  that  a  shot  would  be  fired  in  the 
entry  at  the  particular  time  in  question.  Suppose  appellant 
could  have  shown  that  it  was  an  established  and  well  known 
custom  in  that  mine  to  fire  shots  in  the  entry  at  a  given 
time,  say  three  o'clock;  that  appellee  had  been  at  work  in 
the  mine  for  a  number  of  years  and  was  familiar  with  this 
custom,  and  that,  notwithstanding  his  knowledge  in  this  Re- 
gard, he  voluntarily  went  into  the  entry  at  three  o'clock  and 
was  injured  by  an  explosion;  would  not  this  custom,  and 
appellee's  knowledge,  and  his  going  into  the  entry  at  the 
exact  time  when  he  had  every  reason  to  expect  the  shots 
would  be  fired,  have  a  tendency  to  prove  a  want  of  ordinary 
care  on  his  part?  On  the  other  hand,  if  this  custom  pre- 
vailed and  appellee  went  into  the  entry  at  2 130  P.  M.,  half 
an  hour  before  he  had  any  reason  to  apprehend  that  the 
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shots  would  be  fired,  may  he  not  show  what  the  usual  and 
customary  firing  time  was  and  that  he  went  in  at  a  different 
hour,  in  support  of  the  averment  that  he  was  in  the  exer- 
cise of  reasonable  care  at  and  before  the  time  of  the  injury? 
There  was  no  error  in  admitting  the  evidence  of  the  usual 
time  when  shots  were  fired  in  this  entry. 

Third — It  is  next  contended  that  the  court  erred  in  giv- 
ing instructions  i  and  2  for  appellee.*  The  instructions  com- 
plained of  were  as  follows : 

1.  "The  court  instructs  the  jury  that  if  you  find  for  the 
plaintiff  you  will  be  required  to  determine  the  amount  of 
his  damages.  In  determining  the  amount  of  damages  the 
plaintiff  is  entitled  to  recover  in  this  case,  if  any,  the  jury 
have  a  right  to  and  they  should  take  into  consideration  all 
the  facts  and  circumstances  as  proven  by  the  evidence  be- 
fore them ;  the  nature  and  extent  of  plaintiff's  physical  in- 
juries, if  any,  so  far  as  the  same  are  shown  by  the  evidence ; 
his  sufferings  in  body,  if  any,  resulting  from  such  physical 
injuries,  as  the  jury  may  believe,  from  the  evidence  before 
them  in  this  case,  he  has  sustained  by  reason  of  such  inju- 
ries; his  loss  of  time  and  inability  to  work,  if  any,  on  ac- 
count of  such  injuries ;  all  moneys  he  necessarily  expended 
or  became  liable  for,  for  doctor's  bills,  if  any,  while  being 
treated  for  such  injuries ;  and  may  find  for  him  such  sums 
as  in  the  judgment  of  the  jury,  under  the  evidence  and  in- 
structions of  the  court  in  this  case,  will  be  a  fair  compensa- 
tion for  the  injuries  he  has  sustained  or  will  sustain,  if  any, 
so  far  as  such  damages  or  injuries,  if  any,  are  claimed  and 
alleged  in  the  declaration. 

2.  "If  the  jury  believe,  from  the  evidence  and  under  the 
instructions  of  the  court,  that  the  plaintiff  h^  made  out  his 
case  as  laid  in  the  declaration,  or  either  count  thereof,  they 
must  find  for  the  plaintiff." 

The  objections  urged  against  the  first  of  the  above  in- 
structions are,  that  there,  is  no  evidence  that  appellee  has 
sustained  any  permanent  damages ;  that  there  was  no  aver- 
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ment  in  the  declaration  that  appellee  had  become  liable  to 
pay  any  physician's  bill  for  medical  treatment,  the  averment 
on  this  point  being  that  he  had  paid  the  physician's  bill; 
that  the  instruction  does  not  confine  the  jury  to  the  evidence 
but  permits  the  jury  to  draw  on  their  imaginations  and  fix 
damages  as  they  see  fit,  and  that  the  instruction  does  not 
require  the'jury  to  base  their  findings  on  the  weight  of  the 
evidence.  It  is  said  that  the  instruction  is  open  to  the  ob- 
jection held  fatal  to  the  instruction  in  Muren  Coal  and  Ice 
Co.  v.  Howell,  204  111.  515.  These  objections  need  not  be 
considered  separately.  To  do  so  would  serve  no  useful  pur- 
pose and  would  unnecessarily  extend  this  opinion.  All  of 
them  have  received  our  careful  consideration,  with  the  re- 
sult that  in  our  opinion  none  of  them  can  be  sustained.  In- 
structions similar  to  this  one  have  been  before  this  court 
frequently  and  have  been  uniformly  sustained.  (Hannibal 
and  St.  Joseph  Railroad  Co.  v.  Martin^  iii  111.  219;  Chi- 
cago City  Railway  Co.  v.  Taylor,  170  id.  49;  West  Chicago 
Street  Railroad  Co.  v.  Johnson,  180  id.  285;  Cicero  and 
Proviso  Street  Railway  Co.  v.  Brown,  193  id.  274.)  In  the 
cases  above  cited  some  of  the  same  objections  made  here 
were  considered  ahd  decided  contrary  to  the  appellant's  con- 
tention. 

In  regard  to  the  objection  that  the  instruction  authorized 
a  recovery  for  medical  fees  incurred  but  not  paid,  we  are 
of  the  opinion  that  appellant  has  waived  its  right  to  raise 
this  question.  The  declaration  claimed  damages  for  medical 
bills  paid.  On  the  cross-examination  of  one  of  the  phy- 
sicians appellant  drew  out  the  fact  that  the  bill  had  been 
incurred  but  not  paid.  Conceding  that  this  evidence  was 
inadmissible  under  the  declaration,  appellant  should  have 
moved  the  court  to  exclude  all  the  evidence  on  the  subject 
of  medical  bills  when  the  fact  developed  that  the  bills  had 
not  been  paid,  on  account  of  a  variance  between  the  proofs 
on  this  point  and  the  declaration.  This  would  have  raised 
the  question  whether  a  variance  existed,  and  had  the  court 


Digitized  by  VjOOQ IC 


Jn«,'C7.]  DoNK  Bros.  Coal  C!o.  v.  Thil.  243 

decided  against  appellee  he  might  have  asked  and  obtained 
leave  to  amend  his  declaration  to  correspond  with  the  facts. 
It  would  be  manifestly  unfair  to  permit  a  party  to  sit  by 
and  allow  proof  to  go  to  the  jury,  and  then,  when  the  court 
treats  such  evidence  as  properly  before  the  jury  by  instruct- 
ing in  relation  thereto,  to  raise  the  question  of  a  variance 
by  objection  to  the  instruction. 

The  objection  that  the  instruction  uses  the  expression, 
"as  the  jury  may  believe  from  the  evidence,"  omitting  the 
word  "preponderance"  before  the  word  "evidence,"  we  do 
not  regard  as  tenable.  This  form  of  expression  has  been 
employed  so  long  by  courts  and  lawyers  as  to  become  a 
fixed  practice.  In  fact,  appellant's  counsel  employ  the  ex- 
pression "if  you  believe  from  the  evidence,"  or  equivalent 
phrases,  more  than  a  dozen  times  in  the  instructions  asked 
for  appellant,  and  in  every  instance  the  word  "preponder-  - 
ance"  is  omitted.  "If  you  believe  from  the  evidence"  means 
no  more  nor  no  less  than  "if  you  believe  from  a  preponder- 
ance of  the  evidence."  The  fact  that  the  belief  of  the  jury 
is  based  on  the  evidence  is  the  essential  thing.  The  fact 
that  the  jury  have  a  fixed  belief  based  on  the  evidence,  nec- 
essarily presupposes  that  the  preponderance  of  the  evidence 
is,  at  least  in  the  opinion  of  the  jury,  in  accordance  with 
such  belief. 

There  was  evidence  that  the  appellee  was  still  suffering 
from  his  injuries  at  the  time  of  the  trial,  hence  the  objec- 
tion that  there  was  no  evidence  of  future  injury  cannot  be 
sustained. 

The  foregoing  discussion  disposes  of  the  first  objection 
made  to  instruction  numbered  2.  And  the  second  objection 
made  thereto,  that  the  instruction  is  erroneous  because  the 
jury  are  referred  to  the  declaration  is  equally  untenable. 
This  instruction  is  supported  by  the  case  of  Illinois  Central 
Railroad  Co,  v.  King,  179  111.  91,  which  is  relied  on  by  ap- 
pellant as  an  authority  against  it,  and  by  many  other  cases 
in  this  court,  the  latest  of  which  is  Kirk  &  Co,  v.  Jajko,  224 
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III.  338.    We  see  no  reasons  for  departing  from  our  previ- 
ous decisions  on  this  question. 

The  errors  assigned  upon  the  refusal  to  give  certain  in- 
structions requested  by  appellant  have  virtually  been  dis- 
posed of  by  what  has  been  said  in  regard  to  the  admission 
of  the  evidence  as  to  the  customary  time  of  firing  shots  in 
the  entry  and  in  regard  to  the  fellow-servant  question,  and 
need  not  be  repeated. 

Instruction  designated  as  "E,"  which  told  the  jury  that 
the  defendant  had  as  much  right  to  fair  treatment  as  the 
plaintiff,  etc.,  might  have  been  given  with  propriety,  and 
no  doubt  would  have  been  had  the  trial  court  believed  such 
a  cautionary  instruction  were  necessary,  but  the  giving  of 
such  an  instruction  must  be  left  to  the  trial  court.  Instruc- 
tions of  this  character,  which  are  in  the  nature  of  a  lecture 
on  collateral  matters  or  which  caution  the  jury  against  pre- 
judice or  favoritism,  are  left  to  the  sound  discretion  of  the 
trial  court,  and  a  refusal  to  give  them  cannot  ordinarily  be 
assigned  as  error.  Birmingham  Fire  Ins.  Co.  v.  Pulver, 
126  111.  329. 

Finding  no  reversible  error  in  the  record  the  judgment 
of  the  Appellate  Court  is  affirmed. 

Judgment  aMrmed. 


Amos  T.  Hood 

V. 

Bnu,  Price  Tharp' ^^  al. 

Opinion  Med  June  ip,  ipo^. 

Constitutional  law — act  of  ipoi,  to  provide  for  a  permanent 
survey  of  lands,  is  constitutional.  The  act  of  1901,  (Laws  of  1901, 
p.  307,)  to  provide  for  a  permanent  survey  of  lands,  is  not  in  vio- 
lation of  the  provisions  of  the  constitution  and  is  a  valid  enact- 
ment    {Townsend  v.  Radcliffe,  63  111.  9,  followed.) 

Appeal  from  the  Circuit  Court  of  Clinton  county;   the 
Hon.  S.  L.  DwiGHT,  Judge,  presiding. 
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Murray  &  Bi^ckemkykr,  and  W.  F.  Bundy,  for  appel- 
lant. 

Thomas  E.  Ford,  and  Frank  F.  Noi^^man,  for  ap- 
pellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

Hood,  the  appellant,  filed  a  petition  in  the  circuit  court 
of  Clinton  county  under  an  act  of  the  General  Assembly  en- 
titled "An  act  to  provide  for  the  permanent  survey  of  lands," 
approved  May  lo,  1901.  (Kurd's  Stat.  1905,  p.  1984.) 
The  purpose  of  the  proceeding  was  to  establish  the  bound- 
ary line  between  the  adjoining  lands  of  appellant  and  ap- 
pellees. To  the  petition  the  appellees  interposed  a  demurrer 
on  the  ground  that  the  statute  under  which  the  suit  was 
brought  was  unconstitutional  and  void.  The  court  sustained 
the  demurrer  and  dismissed  the  petition,  whereupon  Hood 
appealed. 

In  1869  the  legislature  passed  an  act,  which  became  a 
law,  bearing  precisely  the  same  title  as  the  present  act 
(Sess.  Laws  of  1869,  P-  241;  Gross'  Stat.  1871,  p.  726.) 
That  statute  was  repealed  in  1874.  (Rev.  Stat.  1874,  chap. 
131,  sec.  734,  p.  1040.)  The  present  act  is  an  exact  tran- 
script of  the  law  of  1869  and  is  merely  a  re-enactment  of 
that  statute.  The  constitutionality  of  the  earlier  law  was 
challenged  in  the  case  of  Townsend  v.  Radcliffe,  63  111.  9. 
This  court  there  construed  that  statute,  and  determined  that 
the  act  as  so  construed  was  consonant  with  the  constitution 
of  1848.  The  provisions  of  the  present  constitution  which 
appellees  argue  are  violated  by  the  statute  of  190 1  are  found, 
in  substance,  in  the  constitution  of  1848.  No  attempt  is 
made  to  show  that  the  views  expressed  by  this  court  in  the 
suit  just  referred  to  are  incorrect.  In  fact,  that  case  seems 
to  have  escaped  the  attention  of  counsel,  as  it  is  not  cited 
or  referred  to  in  either  of  the  briefs  filed  here.  That  ad- 
judication was  tacitly  approved  by  this  court  in  Burbank  v. 
People,  90  111.  554,  and  was  followed  in  Huston  v.  Atkins, 
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74  III.  474,  and  in  Atkins  v.  Hustotr,  io6  id.  492,  and  we 
regard  it  as  decisive  of  the  question  now  presented  and  ac- 
cordingly hold  that  the  law  of  1901  is  a  valid  enactment. 
Upon  this  case  being  re-docketed  in  the  circuit  court,  that 
court  in  its  further  proceedings  will  be  governed  by  the  law 
as  it  is  stated  in  the  opinion  of  this  court  in  Townsend  v. 
Radcliffe,  supra. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
the  cause  will  be  remanded,  with  directions  to  overrule  the 

Reversed  and  remanded,  mith  directions. 


Th^  Mordkn  Frog  and  Crossing  Works 

V. 

Adoi^ph  Friiss. 
Opinion  filed  June  ip,  ipo^, 

1.  Master  and  servant — promise  to  repair  defect  complained 
of  creates  new  relation.  By  the  master's  promise  to  repair  a  defect 
in  the  machinery  complained  of  by  the  servant  a  new  relation  is 
created,  whereby  the  master  impliedly  agrees  that  the  servant  shall 
not  be  held  to  have  assumed  the  risk  for  a  reasonable  time  follow- 
ing the  promise,  unless  the  danger  of  remaining  at  work  is  so  im- 
minent that  no  prudent  person  would  encounter  it. 

2.  Same — servant  must  complain  because  of  apprehended  dan- 
ger to  himself  and  must  intend  to  quit  the  work.  In  order  that  the 
master's  promise  to  repair  a  defe/:t  may  operate  to  relieve  the  ser- 
vant of  the  assumption  of  the  risk  the  servant  must  have  com- 
plained of  the  defect  because  of  apprehended  danger  to  himself,  and 
he  must  have  intended  to  quit  the  work  unless  the  defect  was  re- 
paired, or  else  the  master's  promise  does  not  create  a  new  relation. 

3.  Same — servant  has  burden  of  proving  that  master's  promise 
to  repair  induced  him  to  remain  at  work,  A  servant  seeking  to  re- 
cover for  an  injury  received  by  continuing  to  work  with  a  defect- 
ive machine .  after  he  complained  of  the  defect  and  received  the 
master's  promise  to  repair  has  the  burden  of  proving  that  he  was 
induced  to  remain  at  work  by  the  promise  to  repair,  but  if  there  is 
any  evidence  tending  to  prove  that  such  was  the  case  the  question 
is  one  of  fact. 
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4.  SAut—servant  need  not  tell  master  he  intends  to  quit  if  de- 
fect is  not  repaired.  While  it  is  essential  that  a  servant  who  has 
complained  to  the  master  of  a  defect  shall  intend  to  quit  working 
with  the  machine  because  of  apprehension  of  danger  to  himself  from 
the  existence  of  the  defect  complained  of,  yet  it  is  not  essential  that 
he  expressly  communicate  such  fact  to  the  master. 

5.  Sams — shearing  and  punching  machine  is  not  a  common  im- 
plement. A  shearing  and  punching  machine  used  in  working  heavy 
metal  plates  is  not  within  that  class  of  simple  and  ordinary  tools 
and  implements  the  construction  and  operation  of  which,  and  the 
dangers  attendant  thereon,  are  so  much  a  matter  of  common  knowl- 
edge that  a  servant  using  them  must  be  held  to  have  assumed  the 
risk  of  injury  from  known  defects  notwithstanding  the  master's 
promise  to  repair. 

Apphai,  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Ax^l  Chytraus,  Judge, 
presiding. 

John  Barton  Payne,  F.  J.  'Canty,  and  J.  C.  M.  Cww, 
for  appellant 

.  Robert  F.  Munseli.,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Adolph  Fries,  the  appellee,  brought  this  action  on  the 
case  against  Morden  Frog  and  Crossing  Works,  a  corpora- 
tion, the  appellant,  in  the  superior  court  of  Cook  county, 
and  by  his  declaration  alleged  that  the  defendant  was  a 
manufacturer  of  heavy  railroad  supplies,  and  had  in  its  shop 
a  punching  or  shearing  machine  used  for  punching  holes  in 
iron  or  steel  plates ;  that  plaintiff  operated  said  machine  as 
a  servant  of  tlie  defendant  and  was  required  to  throw  the 
machine  in  gear  by  putting  his  foot  on  a  lever;  that  the 
clutch  for  throwing  the  machine  in  gear  was  old  and  worn 
and  unfit  for  the  purpose;  that  its  condition  tended  to  make 
it  slip  and  throw  the  lever  on  which  plaintiff's  foot  rested. 
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violently  upward ;  that  plaintiff  complained  to  defendant  of 
the  condition  of  the  clutch,  and  received  a  promise  that  it 
would  be  fixed  and  a  direction  to  continue  at  work  until 
the  same  was  done;  that,  relying  upon  said  promise,  plain- 
tiff continued  in  said  employment,  and  that  while  plaintiff 
was  in  the  exercise  of  due  care  and  caution  for  his  own 
safety  the  old  and  worn  clutch  slipped  from  the  gear  into 
which  it  was  thrown  and  caused  the  lever  to  fly  upward, 
breaking  his  leg.  The  plea  was  the  general  issue  and  there 
was  a  trial  by  jury.  At  the  conclusion  of  the  evidence  the 
court  refused  to  give  an  instruction  asked  by  the  defendant 
directing  a  verdict  of  not  guilty,  and  thereupon,  by  agree- 
ment of  counsel,  the  jury  were  discharged  and  the  issue 
was  submitted  to  the  court,  with  an  agreement  that  if  any 
amotmt  should  be  found  as  damages,,  such  amount  should 
be  $1750.  The  defendant  presented  to  the  court  proposi- 
tions of  law  requiring  a  finding  of  not  guilty,  which  were 
refused,  and  the  court  found  the  defendant  guilty  and  en- 
tered judgment  for  $1750.  On  appeal  to  the  Appellate 
Court  for  the  First  District  the  branch  of  that  court  af- 
firmed the  judgment,  and  this  further  appeal  was  prosecuted. 
The  argument  in  support  of  the  assignment  of  errors  is 
devoted  to  the  one  proposition  that  the  facts  proved  were 
not  sufficient,  in  law,  to  authorize  the  finding  and  judg- 
ment, and  the  trial  court  ought  to  have  so  held  upon  the 
propositions  of  law  submitted.  There  are  three  divisions 
of  the  argument:  First,  that  in  the  absence  of  any  legal 
complaint  and  promise  to  repair,  plaintiff's  action  would 
have  been  barred  by  the  doctrine  of  assumed  risk;  second, 
that  the  alleged  complaint  and  promise  to  repair  were  in- 
sufficient because  the  complaint  was  not  made  on  account 
of  any  apprehended  danger  to  the  plaintiff,  and  the  plain- 
tiff did  not  indicate  to  the  defendant  that  he  intended  to 
quit  the  service  if  the  defect  was  not  remedied  and  was  not 
induced  to  continue  the  work  by  the  promise  to  remedy  the 
defect;   third,  that  even  if  there  was,  in  fact,  a  defect  ren- 
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dering  the  work  dangerous,  and  complaint  was  made  and 
plaintiff  was  induced  to  continue  work  by  a  promise  to  re- 
pair, yet  the  machine  was  of  such  simple  character  as  to 
come  within  the  rule  applicable  to  common  tools  and  im- 
plements, and  the  promise  to  repair  did  not  relieve  plaintiff 
from  assumption  of  the  risk. 

The  evidence  to  which  the  trial  court  was  asked  to  apply 
these  rules  was  to  the  following  effect:  The  machine  was 
a  large  double  punching  and  shearing  machine,  standing 
seven  feet  high  and  ten  feet  long,  with  a  table  on  each  end 
of  the  machine.  There  was  a  shaft  running  through  the 
center  of  the  machine,  five  and  one-half  inches  in  diameter, 
on  which  there  was  a  wheel  or  companion  piece  of  the  clutch 
twelve  inches  in  diameter,  which  revolved  at  a  high  rate  of 
speed,  and  contained  recesses  into  which  the  teeth  or  cogs 
of  the  dutch  were  thrown  by  means  of  a  lever,  upon  which 
the  operator  placed  his  foot.  The  clutch  was  of  the  same 
diameter,  with  two  teeth  or  cogs,  six  and  one-half  inches  in 
length  and  between  one  and  three-eighths  and  one  and  one- 
half  inches  deep.  This  clutch  was  thrown  into  the  com- 
panion piece  by  a  lever,  and  if  the  teeth  or  cogs  and  recesses 
met  properly  the  two  formed  a  solid  body  circular  in  form, 
and  the  machine  was  thereby  started,  driving  the  dies  down 
through  the  metal.  When  the  operator  took  his  foot  from 
the  lever  the  clutch  was  thrown  back  on  the  shaft  by  means 
of  a  spring  and  remained  idle  on  the  shaft.  The  teeth  or 
cogs  of  the  clutch  were  worn  and  had  been  gradually  grow- 
ing worse,  so  that  at  the  time  of  the  accident  there  was  from 
three-eighths  to  half  an  inch  worn  off  the  corners,  and  they 
were  roimded  so  that  the  clutch  would  fly  out  occasionally 
and  throw  the  lever  up  with  great  force.  It  was  not  a  new 
clutch  when  put  on,  and  defendant,  through  its  foreman, 
had  full  knowledge  of  its  condition.  The  foreman  was  no- 
tified that  the  clutch  was  kicking  and  could  hardly  be  kept 
in  place,  and  was  also  notified  that  another  employee  had 
been  hurt  by  the  clutch  slipping  from  the  gear  wheel  and 
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throwing  the  lever  back.  The  defendant  was  negligent  and 
its  negligence  caused  the  injury  to  the  plaintiff.  The  ma- 
chine was  operated  day  and  night,  and  the  plaintiff  was 
the  night  operator.  On  the  night  of  November  3,  1902,  he 
worked  on  the  machine  until  about  midnight,  when  he  dis- 
covered it  was  working  badly,  one  of  the  bolts  in  the  die 
being  broken.  He  then  quit  work  and  hung  a  sign  on  the 
machine  that  it  was  out  of  order  and  needed  repairing.  The 
next  day,  on  November  4,  when  he  came  to  work,  he  met 
the  foreman,  who  told  him  that  the  die  had  been  fixed. 
Plaintiff  said,  "How  about  that  clutch?"  and  the  foreman 
replied  that  they  would  fix  it  on  Saturday,  which  was  a  time 
when  the  machine  would  be  shut  down.  Plaintiff  was  oper- 
ating the  machine,  punching  holes  in  metal  plates  about  half 
an  inch  thick  and  about  nine  inches  square,  and  the  fore- 
man told  him  that  he  wanted  him  to  knock  all  of  them  out 
that  night  that  he  could ;  that  they  were  behind  their  orders. 
Plaintiff  went  to  work  and  operated  the  machine  perhaps 
1300  times  before  he  was  injured,  at  about  1 130  A.  M.*,  and 
during  that  time  the  lever  kicked  back  about  half  a  dozen 
times.  At  the  time  of  the  injury  the  teeth  or  cogs  slipped 
out  of  the  recesses  and  the  lever  kicked  back  with  such  vio- 
lence as  to  break  plaintiff's  leg. 

It  is  the  law  that  unless  there  was  such  a  complaint  and 
promise  to  repair  as  relieved  the  plaintiff  from  assuming 
the  risk  arising  from  the  defect  he  could  not  recover  for  his 
injury.  By  his  contract  of  employment  plaintiff  assumed 
all  of  the  ordinary  hazards  arising  from  the  performance 
of  the  duties  of  his  voluntary  engagement,  and  when  he 
learned,  as  it  is  admitted  he  did,  that  his  work  had  become 
more  dangerous  by  reason  of  the  defect  in  the  clutch,  he 
had  his  election  to  quit  the  service  or  assume  the  risk  aris- 
ing from  the  defect.  A  servant  not  only  assumes  all  the 
usual  and  known  dangers  incident  to  his  employment,  but 
also  takes  upon  himself  the  risk  arising  from  defective  tools 
and  machinery,  if  after  the  employment  he  knows  of  the 
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defect  and  voluntarily  continues  in  the  service  without  ob- 
jection. The  law,  however,  creates  an  exception  or  modi- 
fication of  that  rule  where  the  servant,  after  acquiring 
knowledge  of  a  defect,  gives  notice  of  the  same  to  the  mas- 
ter and  the  master  promises  to  remedy  the  defect.  Ordi- 
narily the  master  would  suffer  loss  by  having  the  work 
stopped,  and  the  effect  of  his  promise  to  repair  is  to  relieve 
the  servant  from  assumption  of  risk  for  a  reasonable  time 
thereafter.  The  servant  may  continue  in  the  performance 
of  his  duties  for  a  reasonable  time  to  permit  the  perform- 
ance of  the  promise,  unless  the  danger  is  so  imminent  that 
no  prudent  person  would  encounter  it  By  the  promise  a 
new  relation  is  created,  whereby  the  master  impliedly  agrees 
that  the  servant  shall  not  be  held  to  have  assumed  the  risk 
for  a  reasonable  time  following  the  promise.  {Missouri 
Furnace  Co,  v.  Abend,  107  111.  44;  Swift  &  Co.  v.  Madden, 
165  id.  41 ;  Donley  v.  Dougherty,  174  id.  582 ;  Swift  &  Co. 
V.  O'Neill,  187  id.  337.)  The  question  here  is  whether  the 
evidence  fairly  tended  to  prove  such  a  complaint  and  prom- 
ise to  repair  as  relieved  plaintiff  from  assuming  the  risk. 

Counsel  are  also  right  in  the  position  that  the  complaint 
must  be  on  account  of  some  danger  to  himself  apprehended 
by  the  servant,  but  the  evidence  fairly  tended  to  prove  that 
the  complaint  of  plaintiff  was  on  account  of  an  apprehension 
of  danger  to  himself.  There  is  nothing  in  the  evidence  to 
indicate  that  it  was  made  in  the  interest  of  the  defendant 
or  because  the  machine  did  not  do  good  work  on  account 
of  the  defect.  Plaintiff  testified  that  he  thought  the  ma- 
chine was  dangerous,  and  that  the  danger  consisted  in  the 
kicking  or  flying  back  of  the  lever  after  he  had  pressed  it 
down  with  his  foot. 

It  is  .further  insisted  that  the  plaintiff  was  bound  to  in- 
form the  defendant  that  it  was  his  intention  to  quit  work 
unless  the  defect  was  remedied.  Although  he  must  have 
had  such  an  intention,  we  do  not  regard  it  as  necessary  that 
he  should  declare  that  intention  in  terms.    It  was  the  duty 
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of  plaintiff  to  either  quit  the  service  when  he  became  aware 
of  the  defect,  or  assume  the  risk  arising  from  it  unless  there 
was  a  promise  to  repair,  and  the  burden  was  on  him  to 
show  that  he  was  induced  to  remain  at  work  by  the  promise 
to  repair.  (4  Thompson  on  Negligence,  sec.  3866.)  It  is 
because  the  promise  of  the  master  to  repair  a  defect  com- 
plained of  by  a  servant  induces  such  servant  to  continue  in 
the  employment  that  the  servant  is  entitled  to  recover  for 
an  injury.  (20  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 127.) 
If  the  promise  to  remedy  the  defect  did  not  induce  the  plain- 
tiff to  remain  in  the  service  when  he  would  otherwise  have 
abandoned  it,  the  promise  would  have  no  effect  to  create  a 
new  relation.  The  court  or  jury  could  determine  from  all 
the  facts  and  circumstances  whether  the  plaintiff  was  in- 
duced to  remain  in  the  service  by  the  promise  to  repair 
the  clutch  on  Saturday,  when  the  machinery  would  be  shut 
down  and  the  work  could  be  done,  and  if  there  was  any 
evidence  tending  to  prove  the  same,  the  question  whether 
the  plaintiff,  relying  upon  the  promise,  was  induced  to  re- 
main in  the  defendant's  employ  imtil  he  was  injured,  was  a 
question  of  fact.    Weber  Wagon  Co.  v.  Kehly  139  111.  644. 

It  is  contended  that  the  punching  and  shearing  machine 
comes  under  the  rule  of  law  stated  in  Webster  Manf.  Co.  v. 
Nisbett,  205  111.  273,  and  Gunning  System  v.  LaPointe,  212 
id.  274,  applicable  to  the  case  of  common  tools,  implements 
and  constructions  known  to  everybody.  The  work  of  the 
plaintiff  with  this  machine  was  not  the  performance  of  ordi- 
nary labor  with  simple  and  ordinary  tools,  and  we  think  the 
machine  does  not  come  within  the  rule  invoked.  Of  course, 
the  plaintiff  understood  enough  about  it  to  know  that  there 
was  some  degree  of  danger  arising  from  the  defect.  It  can 
not  be  said  that  he  had  the  same  perfect  knowledge  and 
comprehension  of  the  machine  and  its  operation  that  he 
would  have  had  of  a  simple  tool  or  implement. 

The  errors  assigned  cannot  be  sustained,  and  the  judg- 
ment is  affirmed.  Judgment  aMrmcd. 
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•     The  Keokuk  and  Hamilton  Bridge  Company 

V. 

Nelson  M.  Wetzel. 

Opinion  Hied  June  ip,  ipo/. 

1.  Pleading — a  plea  denying  that  plaintiff  is  a  corporation  is  a 
plea  in  bar,  A  plea  denying  that  a  plaintiff  is  now  or  ever  has  been 
a  corporation  is  a  plea  in  bar,  since  the  sustaining  of  such  a  plea 
will  defeat  the  action. 

2.  Same — plea  denying  that  defendant  is  a  corporation  is  a  plea 
in  abatement.  A  plea  denying  that  a  defendant,  sued  as  a  corpora- 
tion, is  now  or  ever  has  been  a  corporation  must  give  the  plaintiff 
a  better  writ  by  pointing  out  whether  the  defendant  is  a  joint  stock 
company,  partnership  or  other  association  of  individuals,  to  the  end 
that  the  plaintiff  may  amend,  and  hence  is  a  plea  in  abatement. 

3.  Same — plea  of  nul  tiel  corporation  must  be  Hied  early,  A 
plea  of  nul  tiel  corporation  denying  that  the  defendant  is  now  or 
ever  has  been  a  corporation,  being  a  plea  in  abatement,  comes  too 
late  after  the  making  of  a  motion  for  change  of  venue  and  the  fil- 
ing of  a  plea  of  the  general  issue,  and  is  properly  stricken  from 
the  files. 

4.  Same — party  cannot  take  inconsistent  positions  in  same  plea, 
A  plea  by  a  defendant  sued  as  the  Keokuk  and  Hamilton  Bridge 
Company  which  recites,  "Now  comes  the  defendant,  by  *  *  * 
attorneys,  and  for  first  plea  in  this  behalf  says  there  is  no  such  cor- 
poration as  the  Keokuk  and  Hamilton  Bridge  Company/'  is  inap- 
propriate and  inconsistent  when  filed  with  a  plea  of  the  general 
issue,  since  by  the  terms  of  the  plea  the  named  defendant  appears, 
and,  being  present,  pleads  that  it  does  not  exist. 

5.  Instructions — party  is  entitled  to  instruction  on  issue  which 
there  is  any  evidence  tending  to  prove.  If  there  is  any  evidence  in 
the  record  which,  with  the  fair  inferences  which  may  be  drawn 
therefrom,  tends  to  prove  a  material  issue  in  the  case,  it  is  the  duty 
of  the  court,  when  requested  to  do  so,  to  instruct  the  jury  as  to  the 
law  applicable  to  such  issue. 

6.  Same — when  giving  an  instruction  allowing  estimate  of  dam- 
ages though  no  witness  has  testified  to  amount  is  not  error.  Giving 
an  instruction  that  the  jury  might  estimate  plaintiff's  damages  from 
the  facts  and  circumstances  proven,  considering  them  in  the  light 
of  their  own  knowledge,  even  though  no  witness  had  expressed  an 
opinion  as  to  the  amount  of  such  damages,  is  not  reversible  error, 
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notwithstanding  there  are  elements  of  damage  charged  in  the  dec- 
laration, such  as  medical  attendance,  loss  of  time,  etc.,  to  which  the 
rule  would  not  apply,  where  the  plaintiff's  injuries  were  severe  and 
the  verdict  of  the  jury  is  moderate. 

AppKal  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Hancock  county ;  the  Hon.  R.  J.  Grier,  Judge,  presiding. 

G.  Edmunds,  and  David  E.  Mack,  for  appellant 

Plantz  &  Lamet,  and  Chari.es  J.  Scoi^ieItD,  for  ap- 
pellee. 

Mr.  Chiei^  Justice  Hand  delivered  the  opinion  of  the 
court: 

This  was  an  action  on  the  case  commenced  in  the  circuit 
court  of  Hancock  county  by  the  appellee,  against  the  appel- 
lant, to  recover  damages  for  a  personal  injury  alleged  to 
have  been  sustained  by  the  appellee  by  being  thrown  from 
a  spring  seat  upon  a  farm  wagon  upon  which  he  was  seated, 
while  riding  across  the  bridge  of  appellant,  in  consequence 
of  certain  obstructions  averred  to  have  been  negligently 
placed  by  appellant  upon  or  near  the  wagon-way  upon  the 
bridge  of  appellant,  with  which  obstructions  the  wheel  of 
the  wagon  upon  which  appellee  was  riding  came  in  contact 
as  it  was  being  drawn  across  said  bridge  by  a  span  of  horses. 
The  declaration  contained  two  counts,  to  which  the  appel- 
lant filed  the  general  issue  and  a  plea  of  nul  tiel  corporation. 
The  court  struck  the  plea  of  nul  tiel  corporation  from  the 
files  upon  the  motion  of  appellee,  and  upon  the  trial  the  jury 
returned  a  verdict  in  favor  of  the  appellee  for  the  sum  of 
$1575,  upon  which  the  court,  after  overruling  a  motion  for 
a  new  trial,  rendered  judgment,  which  judgment,  upon  ap- 
peal, has  been  affirmed  by  the  Appellate  Court  for  the  Third 
District,  and  a  further  appeal  has  been  prosecuted  to  this 
court 
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The  evidence  of  the  appellee  fairly  tended  to  show  that 
the  appellant  was  in  the  possession  and  control  of  a  foot, 
wagon  and  railroad  bridge  across  the  Mississippi  river,  be- 
tween Keokuk,  in  the  State  of  Iowa,  and  Hamilton,  in  the 
State  of  Illinois;  that  on  the  evening  of  August  7,  1902, 
the  appellee,  in  company  with  one  Charles  Williams,  was 
returning  from  Keokuk  to  Hamilton  over  said  bridge  with 
a  team  and  farm  wagon;  that  they  were  seated  upon  a 
spring  seat  upon  the  top  box  of  the  wagon;  that  as  they 
neared  the  Illinois  end  of  the  bridge  the  right  front  wheel 
of  the  wagon  came  in  contact  with  certain  planks  which 
were  left  by  the  workmen  of  appellant,  who  were  repairing 
said  bridge,  upon  or  near  the  wagoif-way,  and  in  conse- 
quence of  the  contact  of  the  wheel  of  the  wagon  with  said 
planks  appellee  was  thrown  from  his  seat  upon  the  wagon  to 
and  upon  the  wagon-way  of  said  bridge  and  he  was  seri- 
ously injured. 

The  summons  was  served  upon  W.  H.  Alberton,  station 
agent  of  appellant,  its  president  not  being  found  in  Han- 
cock county.  Appellant  appeared  and  filed  a  petition  for 
a  change  of  venue,  and  the  prayer  of  the  petition  having 
been  denied,  appellant  filed  said  pleas  of  the  general  issue 
and  nul  tiel  corporation.  The  appellant  made  no  motion 
for  a  directed  verdict,  hence  no  question  arises  on  this  rec- 
ord as  to  the  sufficiency  of  the  evidence  to  sustain  the  cause 
of  action  stated  in  the  appellee's  declaration  and  no  ques- 
tion is  raised  upon  the  admission  or  rejection  of  evidence. 

The  first  contention  of  the  appellant  is,  that  the  court 
erred  in  striking  the  plea  of  nul  tiel  corporation  from  the 
files.  The  correct  disposition  of  that  contention  involves  a 
determination  of  the  question  whether  the  plea  of  nul  tiel 
corporation  defendant  is  a  plea  in  abatement  or  a  plea  in 
bar.  If  such  plea  is  a  plea  in  abatement,  after  the  motion 
for  a  change  of  venue  had  been  made  and  overruled  and  the 
general  issue  filed  it  was  made  too  late  and  was  properly 
stricken  from  the  files.     {Union  Nat.  Bank  of  Chicago  v. 
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First  Nat.  Bank  of  Centreville,  90  III  56.)  If,  however,  it 
should  be  treated  as  a  plea  in  bar  it  was  filed  in  apt  time, 
and  it  was  error  to  strike  it  from  the  files. 

There  is  some  apparent  confusion  in  the  reported  deci- 
sions on  this  question.  We  think,  however,  upon  principle 
and  authority,  a  plea  denying  that  the  plaintiff  is  now  or 
ever  has  been  a  corporation  is  a  plea  in  bar,  as  the  sustain- 
ing of  such  plea  would  defeat  the  action.  It  would  seem, 
however,  that  when  a  defendant  files  a  plea  in  which  it  de- 
nies it  is  now  or  ever  has  been  a  corporation,  it  should  give 
the  plaintiff  a  better  writ  by  pointing  out  t6  him  its  true 
character, — ^that  is,  whether  it  is  a  joint  stock  company,  a 
partnership  or  other  aggregation  of  individuals,  to  the  end 
that  the  plaintiff  may  amend  and  thereby  avoid  the  abate- 
ment of  his  action,  and  that  such  plea  is  a  plea  in  abatement. 
Mr.  Chitty,  in  his  work  on  Pleading,  (vol.  i,  p.  446,)  says: 
"Whenever  the  subject  matter  of  the  plea  of  the  defense  is 
that  the  plaintiff  cannot,  maintain  any  action  at  any  time, 
whether  present  or  future,  in  respect  of  the  supposed  cause 
of  action,  it  may,  and  usually  must,  be  pleaded  in  bar;  but 
matter  which  merely  defeats  the  present  proceeding  and 
does  not  show  that  the  plaintiff  is  forever  concluded  shouH, 
in  general,  be  pleaded  in  abatement,"  Applying  the  princi- 
ple thus  announced  to  the  case  at  bar,  the  defendant  should 
have  pleaded  nul  tiel  corporation  defendant  in  abatement, 
and  not  in  bar  of  the  action.  It  is  said  in  10  Cyc.  p.  1361 : 
"The  plea  of  nul  tiel  corporation  defendant  should  not  only 
deny  in  positive  terms  that  defendant  is  a  corporation,  but 
it  should  state  what  defendant  is  or  who  the  defendants  are. 
In  other  words,  in  the  technical  language  of  common  law 
pleading  it  should  'give  the  plaintiff  a  better  writ.'  " 

In  American  Express  Co.  v.  Haggard,  37  111.  465,  suit 
was  brought  by  Haggard  against  the  American  Express 
Company  for  a  failure  to  deliver  to  him  an  express  package 
containing  $170.30.  The  company  was  sued  as  a  corpora- 
tion and  service  was  had  upon  its  agent  at  Bloomington. 
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The  agent  came  into  court,  and,  without  denying  his  agency, 
filed  an  affidavit  denying  "he  was  the  agent  of  such  a  cor- 
poration" and  sa3ang  "he  knew  of  no  such  corporation," 
and  moved  to  quash  the  return.  In  disposing  of  that  mo- 
tion the  court  said:  "The  object  of  the  affidavit  was  to 
raise  the  question  as  to  whether  the  defendant  was  a  corpo- 
ration, and  as  this  was  matter  dehors  the  record  the  ques- 
tion was  one  to  be  presented  by  plea  in  abatement  and  not 
by  motion."  After  the  motion  was  overruled,  the  counsel 
for  the  American  Express  Company  filed  a  plea  in  abate- 
ment in  the  name  of  "Johnston  Livingston,  William  0. 
Fargo,  Henry  Wells  and  others,  admitting  that  they,  'to- 
gether with  others,'  are  doing  business  under  the  name  of 
the  American  Express  Company,  but  denying  that  said  com- 
pany is  now  or  ever  has  been  a  corporation."  The  court 
said:  "A  demurrer  was  sustained  to  this  plea,  and  prop- 
erly. It  is  defective  in  not  giving  the  plaintiff  a  better  writ, 
(i  Chitty,  .446.)  It  should  have  set  forth  who  were  the 
'others'  with  whom  Livingston,  Fargo  and  Wells  say  they 
are  doing  business  under  the  name  of  the  American  Express 
Company,  in  order  that  the  plaintiff  might  know  against 
whom  to  bring  his  suit,  if  the  plea  should  prove  to  be  true." 
The  plea  filed  recites :  "Now  comes  the  defendant,  by 
D.  E.  Mack  and  0.  Edmunds,  attorneys,  and  for  first  plea 
in  this  behalf  says  that  there  is  no  such  corporation  as  the 
Keokuk  and  Hamilton  Bridge  Company,"  by  the  terms  of 
which  plea  the  Keokuk  and  Hamilton  Bridge  Company,  de- 
fendant, appears,  and  being  present  it  pleads  in  bar  that  it 
does  not  exist.  Such  a  plea  is  inappropriate  and  inconsist- 
ent when  it  is  filed  with  a  plea  of  the  general  issue.  While 
a  defendant  may  plead  by  separate  pleas  inconsistent  de- 
fenses, it  may  not  take  inconsistent  positions  in  the  same 
plea.  In  McCullough  v.  Talladega  Ins.  Co.  46  Ala.  377, 
the  court  say :  "This  suit  was  assumpsit  on  a  written  con- 
tract or  obligation  to  pay  money,  brought  by  the  appellant 
against  the  appellee.     Defendant  pleaded  the  general  issue 
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and  nul  ticl  corporation.  The  court  erred  in  not  sustaining 
the  demurrer  to  the  last  plea.  I  have  not  been  able  to  find 
any  authority  for  such  a  use  of  the  last  plea  by  the  corpo- 
ration." In  President  and  Trustees  of  the  Town  of  Connors- 
ville  V.  Wadleigh,  6  Blackf.  (Ind.)  297,  the  court  say,  on 
page  298 :  "  'The  President  and  Trustees  of  the  Town  of 
Connersville'  say  there  are  no  such  persons  as  *The  Presi- 
dent and  Trustees  of  the  Town  of  Connersville.'  The  ad- 
mission in  one  part  of  the  plea  destroys  the  effect  of  the 
denial  in  the  other."  And  in  Oxford  Iron  Co,  v.  Spradley, 
46  Ala.  107,  the  court  say:  "The  plea  of  nul  tiel  corpora- 
tion, where  a  defendant  is  sued  as  a  corporation  aggregate, 
is  an  inappropriate  plea  and  an  inconsistency  in  itself.  We 
find  no  precedent  for  such  a  plea  in  such  a  case  nor  any 
case  in  which  it  has  been  pleaded.  The  appointment  of  an 
attorney,  and  an  appearance  by  him  for  the  defendant,  is  an 
admission  on  the  record  that  the  defendant  is  a  corpora- 
tion." In  Faust  v.  Southern  Railway  Co.  (S.  C.)  54  S.  E. 
Rep.  566,  the  court  say :  "When  a  defendant  is  sued  as  a 
corporation  and  appears  and  answers  as  such  to  the  merits, 
defendant's  corporate  existence  stands  admitted."  If  the 
appellant  desired  to  contest  its  corporate  existence  it  should 
have  done  so  in  apt  time  by  a  plea  in  abatement,  and  hav- 
ing failed  to  do  so,  the  trial  court  did  not  err  in  striking 
its  plea  of  nul  tiel  corporation  defendant  from  the  files. 

It  is  next  contended  that  tlie  court  erred  in  giving  in- 
structions offered  by  appellee  and  refusing  to  give  instruc- 
tions offered  by  appellant.  The  criticism  made  upon  the 
appellee's  second  instruction  is,  that  there  is  no  evidence 
upon  which  to  base  such  instruction.  It  reads,  in  part,  as 
follows:  "If  you  believe,  from  the  preponderance  of  the 
evidence,  that  the  lumber  in  question  *  *  *  was  piled 
or  stacked  *  *  *  so  near  the  wagon  track  *  *  *  that 
the  hub  of  the  wagon  wheel  *  *  *  was  liable  to  strike 
the  same,"  etc.,  and  it  is  said  the  evidence  tended  to  show 
that  tlie  rim  or  tire  of  the  wheel,  and  not  the  hub,  came 
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in  contact  with  the  lumber.  The  preponderance  of  the  evi- 
dence tended  to  show  that  the  rim  or  tire  struck  the  end 
of  a  plank  that  projected  into  the  wagon-way.  There  was, 
however,  some  evidence  tending  to  show  that  the  planks 
were  piled  lengthwise  near  the  wagon-way  and  that  the  top 
of  the  top  plank  was  about  the  height  of  the  wagon  hub, 
and  that  the  wagon  was  a 'new  wagon  and  that  the  top 
plank  had  red  paint  thereon  after  the  accident,  and  one  the- 
ory of  the  appellee  was  that  the  wagon  hub,  and  not  the  rim 
or  tire  of  the  wheel,  struck  the  top  plank  of  the  pile  of  lum- 
ber and  caused  the  accident  Where  there  is  any  evidence 
in  the  record  which,  with  the  fair  inferences  which  may  be 
drawn  therefrom,  tends  to  prove  a  material  issue  in  the  case, 
it  is  the  duty  of  the  court,  when  requested  so  to  do,  to  in- 
struct the  jury  as  to  the  law  applicable  to  such  issue.  (CAi- 
cago  Union  Traction  Co.  v.  Browdy,  206  111.  615.)  In  view 
of  the  evidence  above  referred  to  we  do  not  think  the  giving 
of  appellee's  second  instruction  constituted  reversible  error. 
Appellee's  fourth  instruction  informed  the  jury  that  if 
they  found  for  the  plaintiff,  to  enable  them  to  estimate  the 
amount  of  his  damages  it  was  not  necessary  that  any  wit- 
ness should  have  expressed  an  opinion  as  to  the  amount 
of  such  damages,  but  that  they  might  make  such  estimate 
from  the  facts  and  circumstances  proven  by  the  evidence 
and  by  considering  such  facts  and  circumstances  in  connec- 
tion with  their  own  knowledge  and  experience.  The  ob- 
jection urged  against  this  instruction  is  that  damages  were 
"charged  in  the  declaration,"  such  as  medical  attendance, 
loss  of  time,  etc.,  to  which  the  rule  announced  in  said  in- 
struction should  not  be  held  to  apply.  This  instruction  was 
given  and  approved  in  North  Chicago  Street  Railroad  Co. 
V.  Fitsgihhons,  180  111.  466,  and  while  the  instruction  given 
should  have  been  limited  so  as  to  apply  only  to  the  physical 
injury  which  was  sustained  by  the  appellee,  we  do  not  think, 
in  view  of  the  severe  character  of  appellee's  injury  and  the 
amount  of  their  verdict,  that  the  jury  were  misled  by  this 
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instruction,  and  are  of  the  opinion  that  the  giving  thereof 
did  not  constitute  reversible  error. 

The  criticism  upon  appellee's  fifth  instruction  is,  that  it 
permits  a  recovery  of  damages  for  a  permanent  injury  to 
the  appellee's  person,  when,  it  is  said,  the  evidence  does  not 
show  that  the  appellee  sustained  a  permanent  injury.  The 
appellee  testified  that  he  had  not  fully  recovered  from  the 
injury  at  the  time  of  the  trial.  The  instruction  informed  the 
jury  that  in  arriving  at  appellee's  damages  they  might  take 
into  consideration  not  only  the  pain  and  suffering,  if  any, 
and  loss  of  time,  if  any,  which  appellee  had  sustained  by 
reason  thereof,  but  also  the  fact  that  he  had  not  fully  re- 
covered from  the  effect  of  the  injury.  The  instruction  was 
supported  by  the  evidence,  and  we  think  was  properly  given. 

Complaint  is  also  made  that  the  court  declined  to  give 
the  appellant's  thirteenth,  fourteenth,  fifteenth,  seventeenth, 
eighteenth,  twentieth  and  twenty-first  instructions.  The 
court  gave  to  the  jury  five  instructions  on  behalf  of  appellee 
and  eleven  instructions  on  behalf  of  appellant.  We  think 
the  jury  were  fully  and  fairly  instructed  as  to  the  law  of 
the  case.  The  instructions  of  the  appellant  which  were  re- 
fused were  either  covered  by  other  given  instructions,  or 
stated  some  rule  of  law  not  applicable  to  the  case,  or  singled 
out  some  portion  of  tlie  evidence  upon  which  a  charge  of 
contributory  negligence  against  the  appellee  was  sought  to 
be  predicated.  The  court,  in  our  opinion,  did  not  commit 
reversible  error  in  refusing  to  give  any  of  appellant's  re- 
•  fused  instructions. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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W11.UAM  E.  G11.1.ETTE* 

V. 

The  Aurora  Raii^ways  Company. 
Opinion  filed  June  ip,  ipo/ — Rehearing  denied  October  8,  ipo/. 

1.  Change  o?  venue — all  defendants  in  condetnnation  need  not 
join  in  petition  for  change.  In  a  condemnation  proceeding  where 
several  of  the  defendants,  after  proper  notice,  present  petitions  for 
a  change  of  venue,  in  proper  form  and  duly  verified,  alleging  preju- 
dice of  the  judge  and  averring  that  the  change  will  not  be  prejudi- 
cial to  the  petitioner  or  any  of  the  other  defendants,  it  is  the  duty 
of  the  judge  to  grant  the  petitions  without  first  directing  separate 
trials,  since  the  change  of  venue  operates  as  a  severance.  {Eddie- 
man  V.  Union  County  Traction  Co,  217  111.  409,  explained.) 

2.  Same — what  is  not  a  waiver  of  error  in  denying  a  change  of 
venue.  Proceeding  at  once  to  the  trial  of  a  condemnation  case  after 
taking  exception  to  the  action  of  the  trial  court  in  overruling  the 
petitions  of  several  of  the  defendants  for  a  change  of  venue  upon 
the  ground  of  prejudice  of  the  trial  judge  is  not  a  waiver  by  defend- 
ants of  the  alleged  error  in  overruling  the  petitions.  {DuQuoin 
Water-Works  Co.  v.  Parks,  207  111.  46,  distinguished.) 

3.  Railroads — commercial  railroad  may  construct  its  line  in  a 
public  street.  Paragraph  5  of  section  19  of  the  general  Railroad 
act  gives  to  corporations  organized  thereunder  the  power,  with  the 
consent  of  a  city,  to  construct  its  railroad  upon  and  along  any  pub- 
lic street  of  the  city,  and  paragraph  90  of  section  i  of  article  5  of 
the  City  and  Village  act  imposes  the  conditions  upon  which  a  city 
may  grant  such  a  privilege  to  a  railroad. 

4.  Same — right  of  commercial  railroad  to  condemn  fee  in  street. 
Where  a  city  has  granted  to  a  corporation  organized  under  the  gen- 
eral Railroad  act  the  right  to  construct  its  railroad  upon  and  along 
a  public  street  of  the  city,  the  power  of  the  corporation  to  condemn 
the  interests  of  abutting  property  owners  who  own  the  fee  in  the 
street  cannot  be  denied  upon  the  ground  that  the  property  is  already 
devoted  to  public  use  as  a  street. 

5.  Same — fact  that  city  prohibits  railroad  from  hauling  freight 
does  not  change  its  character.    A  corporation  cannot  be  organized 


♦With  this  case  are  decided  the  following  consolidated  cases: 
5352,  Greene  v.  Aurora  Railways  Co.;  5359  Russell  v.  Same; 
5360,  Bennett  v.  Same;  5362,  Elder  v.  Same;  5363,  Dunning  v. 
Same;  5364,  Bell  v.  Same;  5365,  Evans  v.  Same;  5366,  Safford  v. 
Same. 
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under  the  general  Railroad  act  for  the  sole  purpose  of  operating  a 
line  of  street  railway  in  a  city,  but  the  fact  that  the  city,  in  grant- 
ing to  a  commercial  railroad  the  right  to  construct  its  railroad  along 
a  certain  street,  restricts  the  use  to  passengers,  baggage  and  express, 
does  not  deprive  the  corporation  of  its  power  to  condemn  the  fee 
in  the  street,  if  it  is  otherwise  authorized  to  exercise  such  power. 

6.  Same — any  corporation  having  power  to  construct  a  railroad 
has  power  to  condemn.  Under  the  Eminent  Domain  act  any  cor- 
poration which  has  the  right  to  construct  or  maintain  any  railroad 
has  power  to  take  property  for  the  use  of  its  road  without  the  own- 
er's consent  and  to  take  the  proceedings  for  that  purpose  specified 
in  the  act. 

7.  Same — right  to  construct  railroad  is  a  condition  precedent  to 
power  to  condemn.  Whether  there  has  been  any  irregularity  in  the 
organization  of  a  railroad  corporation  such  as  precludes  it  from 
being  a  corporation  de  jure  is  a  question  which  cannot  be  inquired 
into  in  a  proceeding  by  it  to  condemn  land,  but  the  question  whether 
there  is  any  law  which  authorizes  a  corporation  to  exercise  the 
powers  which  are  assumed  by  it  may  be  determined  in  such  a  pro- 
ceeding, since  the  right  to  condemn  is  made,  by  statute,  to  depend 
upon  the  right  to  construct  the  railroad. 

8.  Same — court  may  determine  whether  uses  fall  tvithin  terms 
of  grant.  The  question  under  what  conditions  the  power  of  emi- 
nent domain  may  be  exercised  is  purely  legislative,  but  it  is  for  the 
courts  to  determine  whether  the  statutory  conditions  authorizing  the 
exercise  of  the  power  exist  in  the  particular  case,  and  whedier  the 
uses  and  purposes  for  which  the  property  is  sought  fall  within  the 
legislative  grant. 

9.  Same — whether  articles  of  incorporation  authorise  condem- 
nation proceeding  is  open  to  investigation.  In  a  proceeding  by  a 
corporation  to  condemn  land,  the  question  whether  the  articles  of 
incorporation  authorize  the  proceeding  is  open  to  investigation  by 
the  court. 

10.  Same — general  Railroad  act  requires  fixed  termini  between 
places  named.  The  general  act  for  the  incorporation  of  railroad 
companies  authorizes  the  organization  of  such  corporations  for  the 
purpose  of  building  a  railroad,  with  fixed  termini,  between  places 
named  in  the  articles  of  incorporation,  and  is  not  designed  for  nor 
adapted  to  the  construction  and  operation  of  a  system  of  street 
railways  in  a  city. 

11.  Same — general  Railroad  act  does  not  authorise  construction 
of  street  railway  system.  The  general  Railroad  act  does  not  au- 
thorize the  organization  of  a  company  to  construct  and  operate  a 
railroad  "from  and  between  points  in  the  city  of  Aurora,  Kane 
county,  Illinois,  to  points  outside  of  said  city  and  adjacent  thereto. 
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connecting  with  lines  of  its  railroad  running  around  said  city/' 
since  such  description  authorizes  the  construction  of  a  whole  sys- 
tem of  street  railways  in  the  city  named,  and  being  without  power 
to  construct  the  railroad  the  company  is  without  power  to  condemn. 

Appeal  from  the  City  Court  of  Aurora;  the  Hon.  John 
L.  Healy,  Judge,  presiding. 

Hopkins,  Pef^ers  &  Hopkins,  and  Carnes,  Faissler 
&  Cochran,  for  appellant  Gillette: 

When  a  petition  for  a  change  of  venue  is  offered  in 
proper  form,  the  court  has  no  discretion  and  should  grant 
the  change.  Woodhull  v.  Kelly ^  lo  111.  App.  445 ;  McGoon 
V.  Little,  2  Gilm.  42. 

Appellee's  charter  did  not  comply  with  the  conditions 
precedent  of  the  statute  in  setting  out  the  termini  of  the 
road.  The  statute  (chap.  114,  sec.  3,  clause  2,)  requires 
that  the  articles  shall  state  the  places  from  and  to  which  it 
is  intended  to  construct  the  proposed  railway.  Appellee 
having  failed  to  comply  with  this  condition  precedent  of 
the  statute,  it  could  not  condemn  appellant's  property  in  Ga- 
lena street  or  construct  any  railway  in  Galena  street.  Gillin- 
water  v.  Railroad  Co.  13  111.  i ;  Mitchell  v.  Railroad  Co.  68 
id.  286 ;  Railroad  Co.  v.  Smith,  78  id.  96. 

Appellee  is  a  corporation  organized  under  the  general 
Railroad  act,  and  cannot,  under  its  charter,  condemn  prop- 
erty for  the  use  of  and  operate  a  street  railway.  Wiggins 
Perry  Co.  v.  Railway  Co.  107  III  407;  Harvey  v.  Railzvay 
Co.  174  id.  29s;  Dewey  v.  Railway  Co.  184  id.  426;  God- 
dard  v.  Raihvay  Co.  202  id.  362;  Knopf  \.  Railroad  Co. 
197  id.  212. 

Appellee  is  a  railroad  organized  and  existing  under  the 
general  Railroad  act,  and  it  could  not  bind  itself,  by  stipu- 
lation or  ordinance,  not  to  carry  freight  upon  its  lines  of 
railway.  It  cannot  change  itself  from  a  commercial  rail- 
road into  a  street  railroad  by  contract  with  the  city. 
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Appellee  has  no  right,  power  or  authority  to  condemn 
Galena  street  from  May  to  River  street,  and  to  construct  its 
railroad  longitudinally  in  that  street.  Railroad  Co.  v.  Sani- 
tary District,  218  111.  286. 

Where  land  is  devoted  to  a  public  use  it  cannot  be  taken 
by  condemnation  for  another  public  use,  unless  the  legisla- 
ture, in  express  terms  or  by  necessary  implication,  has  au- 
thorized it  to  be  taken.  10  Am.  &  Eng.  Ency.  of  Law,  1095, 
1096;  Inhabitants  v.  Railroad  Co.  58  Mass.  63;  Pennsyl- 
vania Railroad  Co.'s  Appeal,  115  Pa.  St.  514;  Goddard  v. 
Raihvay  Co.  202  111.  362;  Rev.  Stat.  chap.  114,  sec.  3,  and 
pars.  5,  6,  of  sec.  19;  Gillinwater  v.  Railroad  Co.  13  111.  i ; 
Const,  art.  11,  sec.  12;  Railroad  Co.  v.  Railroad  Co.  122  111. 
473;  Harvey  v.  Railway  Co.  174  id.  295. 

Appellant  had  the  right  to  deny  appellee's  power  to  con- 
demn, and  this  denial  of  its  power  was  no  collateral  attack 
upon  its  existence  as  a  corporation.  Harvey  v.  Railzvay  Co. 
174  111.  295 ;  Tricst  Co.  v.  Railroad  Co.  208  id.  419;  Dezvey 
V.  Railroad  Co.  202  id.  362;  Tudor  v.  Railroad  Co.  154  id. 
129;  Goddard  v.  Railway  Co.  202  id.  362. 

Newman,  Northrup,  Levinson  &  Becker,  Chester 
E.  Cleveland,  and  Reid  &  Quackenbush,  (Sears  & 
Smith,  of  counsel,)  for  other  appellants. 

Fred  a.  Dolph,  Charles  C.  Buell,  Charles  P.  Ab- 
bey, John  M.  Raymond,  John  K.  Newhall,  and  Theo- 
dore Worcester,  for  appellee : 

The  application  for  a  change  of  venue  was  properly  re- 
fused because  all  of  the  defendants  below  did  not  join,  as 
required  by  statute.    Bddlcman  v.  Traction  Co.  217  111.  409. 

Appellants  asked  for  no  severance  but  insisted  the  case 
should  be  tried  as  one  case.  Some  of  the  appellants  in  this 
court  did  not  join  in  the  application  for  a  change  of  venue, 
and  none  of  the  respondents  who  have  not  appealed  filed 
motion  for  a  change.    If  joinder  was  unnecessary,  the  par- 
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ties  now  raising  the  question  are  estopped  because  they 
waived  the  error  by  afterwards  going  to  trial  before  the 
same  judge  without  insisting  upon  his  disqualification. 
Water-Works  Co.  v.  Parks,  207  111.  49;  Johnson  v.  Von- 
Kettler,  66  id.  63 ;  Plagg  v.  Roberts,  67  id.  485 ;  Noyes  v. 
Kern,  94  id.  521 ;  Sampson  v.  People,  188  id.  592 ;  1 1  Ency. 
of  PL  &  Pr.  782. 

All  preliminary  questions  of  power  and  jurisdiction  must 
be  raised  by  motions  to  dismiss,  and  without  such  motions 
will  be  deemed  waived.  Cella  v.  Railroad  Co.  217  111.  326; 
Guyer  v.  Railway  Co.  196  id.  370;  Lieberman  v.  Railroad 
Co.  141  id.  140;  Sexton  v.  Stock  Yards  Co.  200  id.  244. 

The  Aurora  Railways  Company  was  organized  under 
the  general  Railroad  act  of  Illinois.  It  has  received  its  char- 
ter from  the  State.  It  is  therefore  not  merely  a  de  facto 
corporation,  but  is  a  corporation  de  jure.  The  questions 
whether  it  is  lawfully  incorporated,  and  whether  the  con- 
struction and  operation  of  its  proposed  railroad  are  acts  be- 
yond the  power  of  its  corporate  charter,  are  such  as  can  be 
raised  only  in  direct  proceedings  by  the  State.  Railway  Co. 
V.  Railroad  Co.  112  111.  589;  McAuley  v.  Railroad  Co.  83 
id.  348;  Railway  Co.  v.  Railway  Co.  105  id.  no;  Henry  v. 
Railway  Co.  121  id.  264;  Thomas  v.  Railway  Co.  164  id. 
634;  Morrison  v.  Forman,  177  id.  427;  Bddleman  v.  Trac- 
tion Co.  217  id.  409;  Brown  v.  Railway  Co.  125  id.  601; 
Hudson  V.  Green  Hill  Seminary,  113  id.  6x8;  Trust  Co.  v. 
Railroad  Co.  157  id.  641;  Raikvay  Co.  v.  Wright,  153  id. 
307;  I  Claiik  &  Marshall  on  Private  Corp.  226-241 ;  Smith 
V.  Sheeley,  12  Wall.  358;  County  of  Macon  v.  Shores,  97 
U.  S.  272;  Dallas  County  v.  Huedkoper,  154  id.  654. 

The  only  charter  point  raised  is  in  regard  to  termini, 
the  claim  being  that  our  stated  "places  from  and  to  which" 
are  too  indefinite.  In  the  following  authorities  will  be  found 
termini  stated  in  the  articles  of  incorporation  even  less  defi- 
nite than  the  statement  in  this  case :  Railway  Co.  v.  Railroad 
Co.  1X2  111.  589;  Lieberman  v.  Railroad  Co.  141  id.  140; 
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Railway  Co.  v.  Railroad  Co.  149  id.  272;  Railway  Co.  v. 
Chamberlain,  84  id.  333;  Dowie  v.  Railway  Co.  214  id.  49. 

The  railroad  company  is  not  required  to  locate  the  whole 
of  its  right  of  way  before  bringing  suit  to  condemn  any  par- 
ticular part.  It  may  locate  one  part  of  its  right  of  way  and 
condemn  for  that  part  before  locating  other  parts.  Railway 
Co.  V.  Dunbar,  100  111.  no. 

The  ordinances  which  are  part  of  appellee's  petition 
show  that  appellee  remains  a  commercial  railroad  in  its  use 
of  Galena  street,  as  defined  in  the  following  authorities: 
Bond  V.  Pennsylvania  Co.  171  111.  508;  Wilder  v.  Traction 
Co.  216  id.  493;  Hartshorn  v.  Traction  Co.  210  id.  609. 

The  right  of  a  railway  to  lay  tracks  in  a  public  street  is 
established  by  statute  and  by  judicial  authority.  Rev.  Stat, 
chap.  114,  sec.  19,  clause  5 ;  chap.  24,  art.  5,  sec.  i,  clause  90; 
Stetson  V.  Railroad  Co.  75  111.  74;  Moses  v.  Chicago,  29 
id.  280;  Moses  v.  Railway  Co.  21  id.  522;  Wiggins  Ferry 
Co.  V.  Raihvay  Co.  107  id.  450. 

But  even  if  the  interpretation  placed  upon  the  ordinances 
by  appellants'  counsel  in  this  court  is  correct  and  our  use 
would  be  that  of  a  street  railway  upon  Galena  street,  the  law 
is  clear  that  appellee  would  have  the  right  to  appropriate  a 
part  of  .Galena  street  for  such  purposes  although  organized 
under  the  general  Railroad  law.  Doane  v.  Railroad  Co.  165 
111.  510;  Phelps  V.  Railroad  Co.  166  id.  131;  Strong  v. 
Railroad  Co.  166  id.  207;  Cummings  v.  Railroad  Co.  169 
id.  33 ;  Palmer  v.  Railroad  Co.  169  id.  122 ;  People  v.  Rail- 
road Co.  178  id.  594;  Knopf  v.  Railroad  Co.  197  id.  212 

Appellants  also  argue  in  this  connection  that  appellee 
has  no  right  to  condemn  a  right  of  way  in  a  street  where  it 
is  already  devoted  to  one  public  purpose.  The  cases  cited 
above,  and  particularly  the  case  of  Bond  v.  Pennsylvama  Co. 
171  111.  508,  are  sufficient  authority  for  such  an  appropria- 
tion where  the  intended  purpose  is  a  different  public  pur- 
pose. Wiggins  Ferry  Co.  v.  Raihvay  Co.  107  111.  450; 
Railway  Co.  v.  Railway  Co.  87  id.  317. 
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Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

From  the  judgment  of  the  city  court  of  the  city  of  Au- 
rora, entered  upon  a  verdict  in  a  proceeding  to  condemn 
the  right  of  way  for  appellee's  railroad  in  Galena  street,  in 
said  city,  where  appellants,  as  abutting  owners,  owned  the 
fee,  and  which  fixed  the  compensation  to  be  paid  at  one 
cent  per  lineal  foot,  separate  appeals  to  this  court  were  taken 
by  the  owners  of  nine  different  tracts  and  the  appeals  have 
been  consolidated. 

On  the  return  day  of  the  summons  the  appellants  Ed- 
ward B.  Greene,  Robert  S.  Saflord,  Fannie  V.  Cheney, 
Fred  SaflFord,  Henry  Cheney,  Ernest  Russell,  Marshall 
Dunning  and  William  E.  Gillette  presented  their  petitions 
for  a  change  of  venue  on  the  ground  of  the  prejudice  of  the 
judge  against  them,  respectively.  Notices  had  been  given 
and  the  applications  were  made  at  the  proper  time.  The 
petitions  were  in  proper  form  and  complied  with  the  statute 
regulating  changes  of  venue  and  were  duly  verified.  Each 
petition  alleged  the  prejudice  of  the  judge  and  that  the 
change  of  venue  prayed  for  could  be  granted  without  preju- 
dice to  appellee  or  any  other  defendant  or  defendants.  The 
judge  overruled  the  motions  and  each  of  the  parties  making 
the  same  excepted.  The  view  expressed  by  the  judge  was 
that  a  motion  for  a  change  of  venue  could  not  be  entertained 
until  there  had  first  been  what  he  termed  a  severance.  The 
judge,  perhaps,  referred  to  the  provision  of  the  statute  that 
the  compensation  for  tracts  included  in  one  petition  shall  be 
assessed  separately  by  the  same  or  different  juries,  as  the 
court  or  judge  may  direct;  but  that  provision  only  relates 
to  the  case  as  it  stands  for  trial  in  the  court.  The  granting 
of  a  change  of  venue  to  the  owners  of  some  of  the  tracts 
is  provided  for  by  section  9  of  the  act  relating  to  changes 
of  venue,  and  a  change  is  to  be  allowed  on  the  petition  of 
the  owners  of  any  parcel  if  it  can  be  done  without  preju- 
dice to  the  other  defendants  or  the  petitioner.     A  change 
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of  venue  would  itself  operate  as  a  severance,  and  there  is 
nothing  whatever  in  this  case  from  which  prejudice  to  any 
other  property  owner  could  possibly  arise.  It  was  never 
intended  that  the  judge  must  first  direct  separate  trials  in 
his  own  court  before  a  change  of  venue,  which  must  be  ap- 
plied for  at  the  earliest  opportunity,  can  be  entertained  or 
granted.  Counsel  for  appellee  say  that  to  have  granted  the 
change  would  have  been  without  benefit  to  any  party,  but 
we  do  not  see  how  that  position  can  be  maintained  if  the 
change  would  have  secured  an  unprejudiced  judge.  In  the 
case  of  Eddleman  v.  Union  County  Traction  and  Power  Co, 
217  111.  409,  it  was  fully  recognized  that  under  the  proviso 
of  section  9  it  is  not  necessary  that  all  the  defendants  should 
join,  and  it  was  held  that  a  change  of  venue  was  properly 
denied  because  Dora  E.  Eddleman,  one  of  the  petitioners, 
did  not  swear  to  the  petition. 

It  is  also  urged  that  this  error  in  denying  a  change  of 
venue  was  waived  by  the  defendants  going  to  trial  without 
protesting,  and  counsel  cite  the  case  of  DuQuoin  Water- 
works Co,  V.  Parks,  207  111.  46,  as  supporting  that  claim. 
That  case  and  other  like  cases  have  no  relevancy  to  this 
question.  There  a  change  of  venue  had  been  granted  and 
the  venue  changed  to  another  judge.  Two  years  afterward 
the  judge  who  had  been  disqualified  heard  the  cause  and  the 
defendants  failed  to  call  his  attention  to  the  disqualification. 
In  such  cases  it  has  been  considered  that  a  judge  might 
overlook  or  not  recall  the  fact,  and  it  is  the  duty  of  a  party 
affected  by  the  disqualification  to  call  attention  to  it.  In 
this  case  the  court  overruled  the  motions  and  ordered  the 
parties  to  proceed  at  once  with  the  trial,  and  they  excepted. 
The  court  denied  the  motions  under  an  erroneous  view  of 
the  law,  and  as  the  denial  was  prejudicial  error,  it  is  ground 
for  a  reversal  as  to  the  appellants  who  applied  for  a  change 
of  venue. 

Appellants,  with  the  exception  of  M.  V.  Bennett,  then 
filed  separate  motions  in  writing  to  dismiss  the  petition  for 
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reasons  therein  stated.  It»was  agreed  that  the  hearing  upon 
the  motion  of  Edward  B.  Greene  should  be  postponed  until 
after  verdict  and  be  then  heard  the  same  as  if  it  were  heard 
before  the  jury  were  empaneled.  After  the  jury  trial  that 
motion  was  taken  up  for  consideration  pursuant  to  said 
agreement,  and  appellee  offered  in  evidence  its  articles  of 
incorporation,  the  ordinance  of  the  city  of  Aurora  granting 
it  a  license  to  occupy  the  street,  and  other  evidence.  Greene 
then  attempted  to  attack  the  validity  of  the  ordinance,  and 
the  court  held  that  he  could  not  do  that.  Greene  excepted 
to  the  ruling,  and  the  record  shows  nothing  further  respect- 
ing the  motions.  The  court  never  ruled  on  the  motion  of 
Greene,  and  as  to  that  motion  there  was  neither  decision 
nor  exception  and  there  is  nothing  to  be  considered. 

The  other  motions  to  dismiss  the  petition  were  heard 
as  a  preliminary  question  before  the  empaiteling  of  a  jury, 
and  they  were  denied.  The  denial  of  the  motions  is  as- 
signed as  error,  but  counsel  for  appellee  contend  that  the 
question  was  not  properly  saved  in  the  record  by  an  ex- 
ception to  the  ruling.  It  is  true  that  the  question  was  not 
saved  by  the  motions  for  new  trials  or  in  arrest  of  judg- 
ment and  exceptions  thereto.  (Guyer  v.  Davenport,  Rock 
Island  and  Northwestern  Railway  Co.  196  111.  370;  Cella  v. 
Chicago  and  Western  Indiana  Railroad  Co,  217  id.  326.) 
The  record  shows  that  when  counsel  for  appellants  stated 
that  they  would  enter  motions  to  dismiss,  the  clerk  asked  if 
he  should  file  the  motions,  and  the  court  said:  "Yes;  the 
motion  will  be  overruled."  That  was  before  the  motions 
had  been  heard  or  the  court  had  been  advised  of  the  grounds 
on  which  they  were  made,  and  no  exception  was  taken.  Ap- 
pellee, however,  then  proceeded  to  offer  evidence  in  support 
of  its  right  to  condemn,  and  the  parties  moving  to  dismiss 
offered  evidence  in  support  of  their  motions.  After  hear- 
ing much  evidence  the  court  overruled  the  motions,  and  each 
of  the  appellants  making  motions  excepted.  The  ground 
of  the  claim  that  the  question  whether  appellee  had  a  right 
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to  condemn  the  property  was  not  saved  is,  that  the  judge, 
in  his  remarks  in  overruling  the  motions,  said  that  the 
validity  of  the  charter  and  ordinance  was  not  involved,  and 
treated  the  motions  as  motions  to  dismiss  on  account  of  a 
failure  to  attempt  to  agree  with  the  owners.  It  is  some- 
what difficult  to  determine  what  the  court  had  in  mind  at 
the  time,  since,  following  the  statement,  the  court  proceeded 
to  discuss  the  question  of  the  sufficiency  of  the  articles  of 
incorporation  as  to  the  feature  concerning  which. they  were 
attacked  and  thought  them  sufficient,  but  held  that  the  ques- 
tion could  only  be  raised  by  quo  warranto.  The  statement - 
of  the  court  was,  in  substance,  that  the  only  question  in- 
volved was  the  attempt  to  agree,  because  the  other  questions 
could  not  be  raised,  and  it  is  quite  clear  that  the  parties 
making  the  motions  did  not  concur  in  that  view.  The  as- 
signment of  error  is  based  on  proper  exceptions. 

As  to  the  motion  to  dismiss  the  petition,  the  right  of 
appellee  to  exercise  the  power  of  eminent  domain  and  to 
take  for  its  use  the  property  described  in  the  petition  was 
disputed  on  various  grounds.  The  right  to  construct  and 
operate  its  railroad  longitudinally  on  Galena  street  was  dis- 
puted, and  it  was  insisted  that  its  articles  of  incorporation 
were  not  sufficient;  that  the  description  of  the  termini  of 
the  road  did  not  comply  with  the  law,  and  that  while  it 
was  incorporated  as  a  commercial  railroad  it  was  attempt- 
ing to  construct  a  system  of  street  railways  in  the  city  of 
Aurora.  On  the  hearing  of  the  motions  much  evidence 
which  was  wholly  immaterial  was  introduced  by  appellee, 
intended  to  show  the  motives  actuating  appellants  in  de- 
fending the  condemnation  proceeding  and  questioning  its 
right  to  condemn  their  property.  That  evidence  need  not  be 
noticed,  and  the  sufficiency  of  the  evidence  offered  to  show 
an  attempt  to  agree  with  the  owners  is  not  now  questioned. 
The  evidence  on  the  material  question  consisted  of  the  ar- 
ticles of  incorporation  of  the  appellee,  which,  omitting  the 
statements  of  the  names  and  residences  of  persons  forming 
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the  corporation,  the  names  of  the  board  of  directors,  and 
the  signatures,  are  as  follows : 

"Articles  of  Incorporation  of  the  Aurora  Railways  Com- 
pany: 

'^First — The  name  of  this  corporation  shall  be  'The 
Aurora  Railways  Company/ 

''Second— It  is  proposed  to  construct  the  said  railroad 
from  and  between  points  in  the  city  of  Aurora,  Kane  county, 
Illinois,  to  points  outside  of  said  city  and  adjacent  thereto, 
connecting  with  lines  of  its  railroad  running  around  said  city.  | 

''Third — ^The  principal  business  office  of  this  corpora- 
tion shall  be  established  and  maintained  at  Aurora,  Illinois. 

"Fourth — The  time  of  the  commencement  of  this  cor- 
poration shall  be  November  12,  1906,  and  continue  in  force 
for  fifty  years. 

"Fifth — The  amount  oi  the  capital  stock  of  this  corpo- 
ration shall  be  $300,000,  divided  into  shares  of  $100  each." 

Also  the  ordinance  of  the  city  of  Aurora  permitting 
the  construction  and  operation  of  the  railroad  upon  Galena 
street,  in  the  city  of  Aurora,  from  May  to  River  street,  and 
the  testimony  of  the  president  of  appellee.  He  testified  that 
appellee  hSid  not,  at  the  time  the  articles  of  incorporation 
were  prepared  nor  at  the  time  of  the  trial,  any  lines  of  rail- 
road running  around  the  city  of  Aurora.  This  testimony, 
in  comiection  with  the  articles  of  incorporation,  which  do 
not  provide  for  building  any  lines  running  around  the  city 
of  Aurora,  shows  that  such  lines  had  neither  an  actual  nor 
potential  existence. 

It  is  first  contended  that  appellee  had  no  power  to  ex- 
ercise the  right  of  eminent  domain  and  take  the  property 
of  appellants  for  the  use  of  its  railroad  because  Galena  street 
is  already  devoted  to  a  public  use,  and  to  construct  the  rail- 
road longitudinally  in  the  street  would  be  to  devote  the 
property,  in  whole  or  in  part,  to  a  different  public  use  than 
the  one  to  which  it  is  now  devoted.  It  is  settled  that  where 
land  is  devoted  to  a  public  use  it  cannot  be  taken,  by  con- 
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demnation,  for  another  public  use  unless  the  legislature,  in 
express  terms  or  by  necessary  implication,  has  authorized 
it  to  be  so  taken.  (Pittsburgh,  Ft.  Wayne  and  Chicago 
Railway  Co.  v.  Sanitary  District,  218  111.  286.)  Appellee 
is  organized  under  the  general  act  for  the  incorporation  of 
railroads,  (Laws  of  1891,  p.  184,)  and  it  is  a  general  com- 
mercial railroad  corporation,  which  has  no  right  to  appro- 
priate or  use  a  street  when  not  authorized  by  legislative 
grant;  but  the  fifth  paragraph  of  section  19  of  that  act 
provides  that  a  corporation  organized  under  it  may  con- 
struct its  railroad  along  or  upon  any  street  upon  conditions 
therein  stated,  provided  it  shall  not  be  done  without  the  con- 
sent of  the  municipal  authorities.  The  act  authorizes  the 
construction  of  a  railroad  upon  a  street  in  a  city  if  the  cor- 
porate authorities  assent  thereto.  The  ninetieth  paragraph 
of  section  6  of  the  act  for  the  incorporation  of  cities  and 
villages,  (Laws  of  1871-72,  p.  218,)  fixes  the  conditions 
upon  which  the  city  council  may  grant  the  right  to  lay  down 
railroad  tracks  in  a  street  by  requiring  a  petition  of  owners 
of  land  representing  certain  frontage  on  the  street,  and  the 
right  of  cities  to  grant  licenses  for  that  purpose  where  the 
public  js  not  excluded  from  the  street  has  been  recognized 
in  many  cases.  (Doane  v.  Lake  Street  Elevated  Railroad 
Co.  165  111.  510;  BoTid  v.  Pennsylvania  Co.  171  id.  508; 
Knopf  V.  Lake  Street  Elevated  Railroad  Co,  197  id.  212.) 
The  city  of  Aurora  granted  to  appellee  the  right  to  lay 
down  its  railroad  tracks  in  Galena  street,  and,  so  far  as  the 
question  now  being  considered  is  concerned,  the  court  did 
not  err  in  denying  the  motion. 

Another  point  made  by  counsel  for  appellants  is,  that 
the  appellee,  being  organized  under  the  general  Railroad 
act  as  a  commercial  railroad,  cannot  construct  and  operate 
a  railroad  upon  Galena  street  carrying  only  passengers,  bag- 
gage and  express,  as  provided  by  the  ordinance.  It  is  in- 
sisted that  only  such  companies  as  are  organized  under  the 
general  Incorporation  act  or  the  Horse  and  Dummy  act  can 
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operate  such  a  railway  line  in  the  street  of  a  city,  and  that 
the  city  of  Aurora  could  no  more  confer  upon  appellee  the 
power  to  construct  and  operate  a  railroad,  as  provided  in 
the  ordinance,  upon  Galena  street,  than  it  could  confer  such 
a  power  upon  an  individual  or  manufacturing  corporation. 
It  is  true  that  there  is  a  clear  and  well  recognized  distinc- 
tion between  commercial  railroads  and  street  railroads.  A 
street  railroad  is  constructed  on  a  street  for  the  purpose 
of  conveying  passengers  and  to  accommodate  street  travel, 
making  frequent  stops  to  take  on  and  let  off  passengers  and 
without  regular  stations.  It  conforms  to  the  grade  of  the 
street  and  its  fundamental  purpose  is  to  accommodate  local 
street  travel.  (Harvey  v.  Aurora  and  Geneva  Railway  Co. 
174  111.  29s;  Dewey  v.  Chicago  and  Milwaukee  Electric 
Railway  Co.  184  id.  426.)  To  incorporate  a  street  railway 
corporation  all  that  is  necessary  is  to  make  the  statement 
required  by  the  Incorporation  act,  clearly  apd  definitely  stat- 
ing the  object  of  the  corporation,  and  it  usually  covers  the 
streets  of  a  city  with  a  system  of  tracks.  In  Wiggins  Ferry 
Co.  V.  East  St.  Louis  Union  Railway  Co.  107  111.  450,  street 
railwajrs  were  regarded  as  a  distinct  class  of  roads,  and  it 
was  considered  a  matter  of  grave  doubt  whether  the  act 
concerning  railroads  and  warehouses  had  any  application  to 
them.  It  was  said  to  be  extremely  questionable  whether 
street  railway  companies  could  be  organized  at  all  except 
under  chapter  32  of  the  Revised  Statutes,  entitled  "Corpora- 
tions," which  is  the  act  for  the  formation  of  corporations 
generally.  Many  street  railway  corporations  have  been  or- 
ganized under  that  general  Incorporation  act,  and  the  pres- 
ent statute  in  regard  to  street  railroads  (Laws  of  1899, 
p.  331,)  does  not  relate  to  commercial  railroads.  While  a 
street  railroad  company  may  be  incorporated  without  de- 
fining the  route  or  termini  and  its  lines  may  cover  a  system 
of  streets,  the  act  for  the  incorporation  of  a  commercial 
railroad  requires  the  articles  to  contain  the  places  from  and 
to  which  it  is  intended  to  construct  the  proposed  railway: 
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It  contemplates  only  a  single  line  of  railroad  between  fixed 
termini,  and  it  is  quite  clear  that  the  legislature  never  in- 
tended that  a  commercial  railroad  corporation  should  be 
formed  for  the  mere  purpose  of  constructing  and  operating 
street  railways.  To  specify  a  system  of  such  railways  in  a 
city  in  the  articles  of  incorporation  would  not  be  a  compli- 
ance with  the  act.  In  Chicago  and  Southern  Traction  Co.  v. 
Flaherty,  222  111.  67,  it  was  considered  scarcely  a  doubtful 
question  whether  the  same  corporation  could  be  both  a 
street  railroad  corporation  and  a  commercial  railroad  cor- 
poration, and  we  think  it  perfectly  clear  that  it  cannot.  At 
the  same  time,  it  does  not  follow  that  a  commercial  railroad 
corporation  lawfully  occupying  a  street  for  the  line  of  its 
railroad  must  haul  freight  through  the  street.  It  would  be 
an  absurd  construction  of  the  legislative  intent  to  say  that 
a  commercial  railroad,  when  it  enters  or  passes  through  a 
city  or  village,  njust  necessarily  haul  its  freight  through  the 
street.  We  recognized  a  distinction  in  that  respect  as  to 
terminal  facilities  within  or  in  the  vicinity  of  a  city,  in  the 
case  of  Litchfield  and  Madison  Railway  Co.  v.  People,  222 
111.  242.  Interurban  railways,  which  have  generally  been 
incorporated  under  the  general  Railroad  act  but  which  are 
largely  devoted  to  the  carriage  of  passengers,  would  fail  of 
their  usefulness  if  they  were  not  permitted  to  make  such 
arrangements  with  cities,  villages  and  towns  as  would  en- 
able them  to  carry  passengers,  baggage  and  express  on  the 
streets  without  carrying  freight.  Such  a  road  may  enter 
or  pass  through  a  city,  and  the  right  to  lay  tlie  tracks  in 
streets  may  be  granted  subject  to  the  conditions  agreed  up- 
on, and  the  corporate  authorities  may  limit  the  use  of  a 
street  to  the  carriage  of  passengers,  express  and  baggage. 
The  corporate  authorities  may  consent  to  the  use  of  a  street 
upon  such  terms  as  they  see  fit  to  impose,  and  if  appellee 
were  otherwise  authorized  to  exercise  the  power  of  eminent 
domain,  the  fact  that  it  does  not  carry  freight  but  is  only 
authorized  to  carry  passengers,  express  and  baggage  in  Ga- 
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lena  street,  and  is  to  stop  at  the  street  comers,  does  not 
prevent  it  from  condemning  property. 

The  principal  point  made  in  the  motions  to  dismiss  and 
now  mainly  relied  upon  by  appellants  is,  that  the  law  has 
not  vested  appellee  with  the  power  of  eminent  domain  to 
take  the  property  of  the  abutting  owners  on  Galena  street 
by  reason  of  the  nature  of  its  articles  of  incorporation.  The 
sovereign  power  of  eminent  domain  rests  in  the  State,  and 
is  subject,  under  the  constitution,  to  only  two  conditions: 
First,  that  the  use  to  which  private  property  is  to  be  de- 
voted shall  be  a  public  one;  and  second,  that  just  compen- 
sation shall  be  made  to  the  owner  for  the  property  taken. 
The  State  may  exercise  the  power  or  delegate  it  to  a  cor- 
poration, but  the  power  lies  dormant  until  it  is  brought  into 
action  by  legislative  enactment,  and  if  a  corporation  seeks 
to  exercise  the  power  it  must  be  able  to  point  to  a  statute 
conferring  it  in  express  terms.  The  taking  of  private  prop- 
erty against  the  will  of  the  owner  is  in  derogation  of  the 
property  rights  of  the  citizen,  and  the  authority  must  not 
only  be  conferred  by  statute  in  express  language,  but  the 
use  for  which  the  property  is  taken  must  be  clearly  within 
the  object  designated  by  the  statute.  The  statute  must  be 
strictly  construed  in  favor  of  the  property  owner  and  doubts 
must  be  solved  adversely  to  the  claim  of  right  to  exercise 
the  power.  Unless  both  the  letter  and  the  spirit  of  the 
statute  confer  the  power  it  cannot  be  exercised,  and  if  the 
words  of  the  grant  are  doubtful  they  are  to  be  taken  most 
strongly  against  the  grantee.  (Chicago  and  Bast  em  Illinois 
Railroad  Co.  v.  Wiltse,  ii6  111.  449;  Reed  v.  Ohio  and  Mis- 
sissippi Railway  Co.  126  id.  48;  Goddard  v.  Chicago  and 
Northwestern  Railway  Co,  202  id.  362.)  If  the  proposed 
use  is  a  public  one,  as  it  undoubtedly  is  in  this  case,  the 
question  of  necessity  or  expediency  is  to  be  determined  by 
the  legislature,  and  not  the  courts.  Turning  to  the  legisla- 
tive enactment  to  learn  what  authority  is  conferred  upon 
railroad  corporations,  we  find  that  by  the  act  providing  for 
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the  exercise  of  eminent  domain  (Laws  of  1871-72,  p.  402,) 
any  corporation  which  has  the  right  to  construct  or  main- 
tain any  railroad  may  take  property  for  the  use  of  its  road 
without  the  owner's  consent  and  take  the  proceedings  for 
that  purpose  specified  in  the  act 

The  question  then  is  whether  appellee,  on  the  hearing 
of  the  motions  to  dismiss,  established  its  right  to  construct 
this  railroad  in  Galena  street.  Appellee  insists  that  the 
courts  have  no  right  to  determine  that  question,  and  that 
it  can  only  be  raised  by  a  direct  proceeding  in  the  nature 
of  a  quo  warranto  at  the  suit  of  the  people.  Manifestly  that 
is  not  true,  since  the  right  to  build  the  railroad  is  a  condi- 
tion precedent,  by  the  terms  of  the  statute,  to  the  taking 
of  the  property.  It  is  true  that  the  question  whether  there 
was  any  irregularity  in  the  organization  of  appellee  which 
would  prevent  it  from  being  a  corporation  de  jure  cannot 
be  considered.  Such  questions  cannot  be  raised  collaterally, 
and  can  only  be  brought  into  issue  in  a  direct  proceeding 
by  information  in  the  nature  of  a  quo  warranto.  If  appel- 
lee is  a  de  facto  corporation  of  such  a  character  as  might 
lawfully  build  the  railroad  in  question  it  can  maintain  the 
proceeding.  It  was  conceded  in  the  argument  at  the  bar 
as  well  as  in  the  brief  for  appellants  that  the  appellee  is  a 
de  facto  corporation  for  some  limited  purpose,  not  including 
the  building  of  this  road,  such  as  to  employ  attorneys  and 
take  property  by  gift  or  purchase,  but  it  was  strenuously 
denied  that  it  was  a  corporation  of  such  a  character  as  the 
law  authorizes  to  build  the  road  in  question.  Perhaps  the 
concession  was  not  really  an  admission  of  anything,  in  the 
true  meaning  of  the  words  *'de  facto  corporation"  used  by 
the  counsel.  It  is  essential  to  the  existence  of  a  corporation 
de  facto  that  four  conditions  should  exist:  First,  a  valid 
law  under  which  a  corporation  with  the  powers  assumed 
might  exist;  second,  a  bona  fide  attempt  to  organize  as  a 
corporation  under  that  law;  third,  a  colorable  or  apparent 
compliance  with  the  requirements  of  the  law;   fourth,  user 
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of  the  corporation  powers.  It  seems  that  if  the  general 
Railroad  law,  under  which  tlie  appellee  was  organized,  did 
not  give  it  the  right  to  build  the  road  in  question  it  could 
hardly  be  a  rf^  facto  corporation  for  the  purpose  of  employ- 
ing attorneys  or  any  other  purpose.  The  question  what  con- 
stitutes a  de  facto  corporation  was  very  fully  and  thoroughly 
considered  in  the  case  of  American  Trust  Co.  v.  Minnesota 
and  Northwestern  Railroad  Co.  157  111.  641,  where  it  was 
held  that  the  rule  that  the  corporate  existence  cannot  be 
questioned  collaterally  does  not  go  to  the  extent  of  preclud- 
ing strangers  from  showing  that  there  was  no  law  authoriz- 
ing the  corporation  with  the  powers  assumed,  and  that  a 
corporation  de  facto  could  only  exist  under  authority  of  law 
sanctioning  such  a  corporation  de  jure.  The  court  there 
quoted  from  and  endorsed  cases  holding  that  if  there  is 
no  law  under  which  the  power  assumed  by  the  corporation 
might  lawfully  be  created,  the  mere  fact  of  assuming  such 
power  does  not  constitute  a  corporation  de  facto;  that  a 
body  which  cannot  become  a  corporation  de  jure  cannot  be- 
come a  corporation  de  facto;  that  if  a  corporation  be  acting 
under  legislative  sanction  and  color  of  law  its  corporate 
character  cannot  be  questioned  collaterally,  but  that  if  there 
is  no  law  under  which  the  power  assumed  by  the  corpora-i 
tion  might  lawfully  be  created,  the  mere  fact  of  assumingj 
such  power  does  not  constitute  the  persons  a  corporation 
de  facto.  It  was  held  that  the  supposed  corporation  was 
without  capacity  to  make  a  contract,  and  that  the  right  of 
way  contracts  and  trust  deed  were  invalid.  An  individual 
cannot  question  the  legal  existence  of  a  de  facto  corpora- 
tion or  raise  the  question  whether  it  has  violated  the  law, 
{Thomas  v.  St.  Louis,  Belleville  and  Southern  Railway  Co. 
164  111.  634,)  but  the  question  whether  there  is  any  law 
under  which  it  could  exercise  the  powers  assumed  is  open 
to  question  at  all  times  when  it  attempts  to  exercise  such 
powers. 
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Perhaps,  however,  it  is  of  little  consequence  whether  the 
question  raised  by  the  motions  be  regarded  as  disputing  the 
character  of  appellee  as  a  de  facto  corporation  or  as  dis- 
puting the  exercise  of  the  powers  assumed,  since  the  ques- 
tion is  equally  open  to  judicial  investigation.  The  question 
under  what  conditions,  the  power  of  eminent  domain  may 
be  exercised  is  purely  legislative,  but  it  is  for  the  courts  to 
decide  whether  the  statutory  conditions  authorizing  the 
exercise  of  the  power  exist  in  the  particular  case.  Ac- 
cordingly it  has  been  held  that  the  court  might  determine 
whether  the  route  and  termini  of  a  road  had  been  so  ap- 
proved by  the  legislature  as  to  authorize  the  corporation  to 
take  private  property  for  public  use;  (Gillinwater  v.  Mis- 
sissippi and  Atlantic  Railroad  Co.  13  111.  i ;)  whether  the 
corporation  has  such  authority  to  construct  its  railroad 
within  a  city  as  to  confer  power  to  condemn  property  for 
the  same;  (McAidey  v.  Columbus,  Chicago  and  Indiana 
Central  Railroad  Co,  83  111.  348;)  whether  the  terminus  of 
a  railroad  has  been  fixed  so  as  to  authorize  the  company  to 
proceed  to  condemn  land ;  (Chicago,  Burlington  and  Quincy 
Railroad  Co,  v.  Chamberlain,  84  111.  333;)  whether  a  rail- 
road company  can  condemn  land  for  an  independent  branch 
road;  (South  Chicago  Railroad  Co,  v.  Dix,  109  111.  237;) 
whether  a  corporation  can  exercise  the  right  of  eminent 
domain  to  build  a  spur  road  or  track  to  brick  works  as  a 
feeder;  (Chicago  and  Eastern  Illinois  Railway  Co.  v. 
Wiltse,  supra,  where  many  authorities  were  cited;)  and 
whether  a  railroad  company  can  exercise  the  right  to  con- 
demn property  for  a  parallel  and  competing  line.  (Illinois 
State  Trust  Co,  v.  St,  Louis,  Iron  Mountain  and  Southern 
Raihvay  Co,  208  111.  419.)  In  O'Hare  v.  Chicago,  Madison 
and  Northern  Railroad  Co,  139  111.  157,  it  was  found  that 
the  puq30se  for  which  the  land  was  sought  to  be  taken  was 
not  within  the  legislative  grant  and  was  therefore  unau- 
thorized. Those  cases  conclusively  settle  the  rule  that  the 
questions  whether  the  power  has  been  delegated  to  the  cor- 
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poration,  and  whether  the  uses  and  purposes  for  which  it 
is  sought  to  be  exercised  fall  within  the  legislative  grant, 
are  proper  subjects  for  judicial  determination. 

As  before  stated,  the  act  under  which  appellee  is  organ- 
ized authorizes  incorporation  for  the  purpose  of  building  a 
line  of  railroad,  with  fixed  termini  between  places  named  in 
the  articles  of  incorporation.  It  is  neither  designed  for  nor 
adapted  to  the  construction  and  operation  of  a  system  of 
street  railways  within  a  city.  In  this  case  the  articles  of 
incorporation  state  the  routes  and  termini  of  the  road,  as 
follows :  "It  is  proposed  to  ccMistruct  the  said  railroad  from 
and  between  points  in  the  city  of  Aurora,  Kane  county, 
Illinois,  to  points  outside  of  said  city  and  adjacent  thereto, 
connecting  with  lines  of  its  railroad  running  around  said 
city."  Counsel  for  appellee  say  that  the  adjacent  lines  or 
points  outside  of  the  city  are  lines  or  points  lying  against 
or  joined  to  the  city,  and  counsel  on  both  sides  recognize 
the  scheme  as  one  for  building  some  sort  of  a  belt  line  or 
lines  adjoining  the  city,  in  the  manner  of  a  wheel,  with  lines 
or  spokes  within  the  city  radiating  from  any  number  of 
points  within  the  city.  Counsel  for  appellee  say  that  "points 
outside  of  said  city  and  adjacent  thereto"  is  more  definite 
than  "a  point  on  the  Indiana  line,"  which  they  say  was  held 
good  in  Lieberman  v.  Chicago  Rapid  Transit  Railroad  Co. 
141  111.  140.  There  was  no  question  in  that  case  about  the 
terminus,  but  the  contest  was  whether  the  petitioner  had 
tried  to  agree  with  the  owner,  and  that  question  was  waived 
by  going  to  trial  on  the  merits.  The  question  whether  the 
articles  authorized  the  building  of  the  elevated  road  which 
the  corporation  was  attempting  to  build,  or  only  a  surface 
road,  was  not  only  considered  but  was  regarded  as  one  open 
to  the  defendant  if  not  waived.  That  case,  in  eflfect,  holds 
that  the  question  whether  the  articles  of  incorporation  au- 
thorize the  proceeding  is  open  to  investigation.  In  this  case 
there  is  no  single  terminus  mentioned  at  either  end  of  the 
line  or  lines,  but  numerous  termini,  both  within  and  without 
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the  city.  Undoubtedly  there  should  be  great  latitude  al- 
lowed irf  naming  the  termini  of  a  railroad.  If  very  great 
particularity  were  required,  difficulties  would  be  put  in  the 
way  of  obtaining  the  right  of  way,  so  that  a  description 
from  one  city  to  another  would  be  sufficient.  In  special 
charters  granted  by  the  legislature  the  termini  have  been 
very  indefinite,  and  such  acts  have  also  authorized  location, 
re-location  and  changing  lines,  but  such  instances  have  no 
weight  in  this  matter.  Where  a  railroad  is  incorporated 
with  one  terminus  at  a  city  it  is  sufficient,  and  the  charter 
would  authorize  fixing  the  terminus  at  any  point  in  the  city. 
(Chicago  and  Northwestern  Railway  Co.  v.  Chicago  and 
Evanston  Railroad  Co.  112  111.  589.)  But  here  the  articles 
provide  for  an  indefinite  number  of  lines  from  points  with- 
in the  city  of  Aurora  to  points  outside.  If  there  were,  in 
fact,  lines  outside  of  the  city  and  running  around  it,  the 
power  assumed  by  the  articles  would  not  be  exhausted  by 
building  this  line  on  Galena  street  or  any  other  number  of 
lines,  but  they  would  authorize  building  a  whole  system  of 
street  railways.  As  the  lines  are  to  connect  with  belt  lines 
adjoining  the  city  they  would  be  wholly  within  the  city. 
The  general  act  under  which  appellee  is  organized  does  not  / 
authorize  anything  of  that  kind. 

It  was  proved  that  the  appellee  had  no  lines  of  railroad 
running  around  the  city,  and  it  did  not  show  that  it  had 
even  any  authority  to  build  such  lines  or  any  had  been  lo- 
cated which  could  possibly  form  a  terminus  for  the  line  on 
Galena  street  or  any  other  line.  The  proof  showed  that 
there  was  no  terminus  at  one  end  of  the  line.  The  right 
to  condemn  property  is  made  by  the  statute  to  depend  upon 
the  right  to  construct  the  railroad,  and  as  the  law  does  not 
authorize  a  corporation  with  the  powers  assumed  by  ap- 
pellee it  had  no  right  to  condemn.  As  we  have  said,  an 
interurban  road  organized  under  the  general  act  may  enter 
a  city  or  pass  through  it,  and  if  it  shall  be  permitted  to 
occupy  a  street  it  may  be  required  to  carry  only  passengers, 
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mail  or  baggage  on  the  street,  or  be  otherwise  limited  as 
to  carrying  freight  or  the  location  of  its  freight  depot;  but 
the  legislature  never  intended  that  a  system  of  street  rail- 
ways should  be  built  within  a  city  by  a  commercial  railroad, 
even  if  the  termini  in  appellee's  articles  of  incorporation 
could  be  held  sufficient.  The  court  therefore  erred  in  over- 
ruling the  motion  to  dismiss.  This  error  necessitates  a  re- 
versal of  the  judgment  in  all  of  the  appeals  except  those 
of  M.  V.  Bennett  and  Edward  B.  Greene.  The  error  in 
denying  a  change  of  venue  requires  a  reversal  in  the  case 
of  Edward  B.  Greene  and  those  petitioning  for  a  change. 
Bennett  neither  moved  to  dismiss  nor  asked  for  a  change 
of  venue,  and  although  he  assigns  error  on  the  trial  we  find 
none  which  would  require  a  reversal. 

The  judgment  as  to  M.  V.  Bennett  is  affirmed,  and  he 
will  pay  the  costs  occasioned  by  his  appeal.  The  judgments 
against  the  other  appellants  are  reversed,  and  appellee  will 
pay  the  costs  of  their  appeals.  j^g^nents  reversed. 


Chicago,  Rock  Isi^and  and  Pacific  Raii^way  Company 

V, 

Joseph  H.  Strong,  Admr. 
Opinion  filed  June  ip,  IQ07 — Rehearing  denied  October  2,  IQ07, 

1.  Master  and  servant — servant  clothed  with  authority  over 
others  is  not  their  fellow-servant.  A  servant  upon  whom  the  mas- 
ter has  conferred  authority  to  control  and  direct  the  movements  of 
the  other  servants  is  not,  while  exercising  such  authority,  their 
fellow-servant 

2.  Railroads — relation  of  foreman  of  a  switching  crew  stated. 
The  foreman  of  a  switching  crew  is  a  fellow-servant  of  the  other 
members  of  the  crew  when  engaged  in  assisting  them  in  their  com- 
mon duties,  such  as  coupling  or  uncoupling  cars,  setting  or  releas- 
ing brakes  or  transmitting  signals  from  one  member  of  the  crew  to 
another;  but  he  is  not  their  fellow-servant  in  originating  signals 
in  pursuance  of  his  authority  to  direct  the  work,  or  in  performing 
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any  other  acts  which  are  incident  to  his  authority  and  which  the 
other  members  of  the  crew  have  no  authority  to  perform. 

3.  Same — capacity  in  which  foreman  of  switching  crew  gave  a 
signal  is  a  question  of  fact.  In  an  action  for  damages  for  the  death 
of  a  switchman,  caused  by  the  negligence  of  the  foreman  of  the 
switching  crew  in  improperly  signaling  the  engineer  to  back  the 
train,  the  question  whether  the  signal  was  given  in  the  foreman's 
capacity  as  foreman  or  in  the  capacity  of  a  fellow-servant  of  the 
switchman  is  one  of  fact  for  the  jury. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  Joseph  E.  Gary,  Judge, 
presiding. 

Calhoun,  Lyford  &  Sheean,  (W.  T.  Rankin,  and 
Benjamin  S.  Cable,  of  counsel,)  for  appellant. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

On  September  19,  1903,  John  F.  Chapman,  a  switchman 
in  the  employ  of  appellant,  was,  while  performing  his  du- 
ties as  such  switchman,  caught  between  two  cars  and  killed. 
His  administrator,  who  is  appellee  in  this  court,  brought  an 
action  of  trespass  on  the  case  in  the  superior  court  of  Cook 
county  against  appellant  to  recover  damages  for  the  death 
of  Chapman,  alleging  in  his  declaration  that  death  was  oc- 
casioned by  the  negligence  of  a  certain  foreman  of  appel- 
lant, who  was  a  vice-principal,  and  not  a  fellow-servant,  of 
deceased.  Appellant  interposed  the  general  issue.  A  trial 
before  a  jury  resulted  in  a  verdict  for  $4000  in  favor  of  ap- 
pellee, upon  which  the  court  rendered  judgment,  after  over- 
ruling a  motion  for  a  new  trial  and  a  motion  in  arrest  of 
judgment.  The  railway  company  appealed  to  the  Appellate 
Court  for  the  First  District,  and  the  judgment  of  the  su- 
perior court  being  there  affirmed,  the  company  prosecutes 
a  further  appeal  to  this  court. 
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It  is  contended  that  the  superior  court  erred  in  denying 
appellant's  motion,  made  at  the  close  of  all  the  evidence,  for 
a  directed  verdict.    Reversal  is  sought  on  no  other  ground. 

Chapman,  at  the  time  of  the  accident,  was  a  member  of 
a  switching  crew,  composed  of  O'Brien,  foreman;  Wish- 
art  and  Chapman,  switchmen  or  helpers ;  Wilson,  engineer ; 
and  Wood,  fireman.  The.  day  on  which  the  casualty  oc- 
curred was  the  first  day  Chapman  had  worked  with  this 
crew.  It  was  also  the  first  day  O'Brien  had  acted  as  fore- 
man of  the  crew  or  of  any  other  crew  of  which  Wishart  or 
Chapman  were  members.  During  the  morning  of  the  day 
in  question  this  crew  took  twelve  cars  loaded  with  corn  from 
one  part  of  appellant's  switch  yards  at  South  Chicago,  in 
said  county,  to  the  elevator  of  the  Rosenbaum  Elevator 
Company,  which  was  situated  within  the  limits  of  appel- 
lant's yards  at  that  place.  In  the  afternoon  of  the  same  day 
the  crew  received  orders  to  take  twelve  other  loaded  cars 
to  the  same  elevator  and  to  return  with  the  twelve  cars 
which  had  been  taken  to  the  elevator  in  the  morning  and 
which  had  been  unloaded  by  employees  of  the  elevator  com- 
pany during  the  day.  The  main  tracks  of  appellant  run 
north  and  sovfth  near  this  elevator.  The  elevator  is  east  of 
such  main  tracks  and  is  connected  therewith  by  side-tracks, 
which  extend  east  from  the  main  tracks  through  the  ele- 
vator building.  The  twelve  empty  cars  stood  upon  one  of 
the  elevator  side-tracks.  Three  of  the  cars  were  inside  of 
the  elevator  building  and  stood  uncoupled,  with  a  space  of 
a  few  feet  separating  each  car  from  the  next  one.  The  re- 
maining nine  cars  stood  outside  and  west  of  the  elevator 
and  were  likewise  uncoupled  and  separated  from  each  other. 
As  the  train  approached  the  elevator,  O'Brien,  the  foreman, 
who  had  general  charge  and  control  of  the  movements  of 
this  crew,  told  Chapman  and  Wishart  that  the  elevator  peo- 
ple were  "in  a  hurry  for  a  set,"  and  instructed  Chapman  to 
go  along  the  twelve  empty  cars  as  soon  as  they  reached  the 
elevator  and  open  the  knuckles  and  place  the  draw-bars  in 
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position,  and  when  that  was  done  for  Chapman  to  give  him 
(O'Brien)  a  signal  and  he  (O'Brien)  would  then  signal 
Wishart,  whom  O'Brien  at  the  same  time  directed  to  stand 
on  top  of  one  of  the  loaded  cars  attached  to  the  engine,  and 
that  Wishart  should  then  signal  the  engineer  to  back  the 
train  in  hard,  so  as  "to  make  them  all  up  the  first  shot." 
When  the  elevator  was  reached  the  train  of  loaded  cars  was 
backed  in  upon  the  elevator  side-track,  the  purpose  being  to 
couple  all  the  empty  cars  together  and  attach  them  to  the 
train  of  loaded  cars,  then  to  move  the  train  with  the  empty 
cars  from  the  side-track  and  thereafter  return  the  loaded 
cars  to  the  same  side-track.  Chapman,  at  the  direction  of 
O'Brien,  made  the  coupling  between  the  train  of  loaded 
cars  and  the  most  easterly  of  the  detached  empty  cars. 
Chapman  and  O'Brien  then  proceeded  east  along  the  north 
side  of  the  empty  cars,  opening  the  knuckles  and  placing  the 
draw-bars  of  those  cars  in  position  to  make  the  couplings 
when  they  should  be  pushed  together.  O'Brien  stopped  be- 
fore they  reached  the  elevator  building.  Chapman  con- 
tinued his  work  and  passed  into  the  elevator  building  alone, 
to  arrange  the  knuckles  and  draw-bar3  of  the  three  cars 
standing  inside  the  building.  The  most  easterly  car  in  the 
building  was  an  Illinois  Central  car  and  the  one  just  west 
of  it  was  a  Santa  Fe  car.  These  two  cars  were  equipped 
with  automatic  couplers.  The  coupler  on  the  Illinois  Cen- 
tral car  was  out  of  order  and  could  not  be  operated  with 
the  pin-lifting  device,  the  lever  of  which  extended  to  the 
north  side  of  the  car.  This  defect  was  latent,  and  the  court, 
at  appellee's  request,  instructed  the  jury  to  disregard  the 
counts  charging  appellant  with  negligence  in  regard  to  that 
defect.  Chapman,  upon  discovering  that  the  coupler  on  the 
Illinois  Central  car  was  out  of  order,  started  to  pass  be- 
tween the  Illinois  Central  car  and  the  Santa  Fe  car,  which 
were  standing  about  three  feet  apart,  in  order  to  open  the 
knuckle  on  the  Santa  Fe  car.  The  lever  to  the  pin-lifting 
device  of  the  latter  car  was  on  the  south  side  thereof,  and 
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it  was  sufficient  for  the  purpose  of  making  a  coupling  to 
have  the  knuckle  on  one  of  the  cars  open.  In  the  mean- 
time, O'Brien,  without  waiting  for  a  signal  from  Chap- 
man, mounted  the  second  or  third  car  to  the  west  of  the 
elevator  building  and  signaled  Wishart  to  back  the  train. 
Wishart  repeated  the  signal  to  the  engineer,  the  cars  backed 
up,  and  deceased  was  caught  between  the  Illinois  Central 
car  and  the  Santa  Fe  car,  while  passing  between  them  for 
the  purpose  aforesaid,  and  thereby  killed. 

The  act  of  O'Brien  in  giving  the  signal  to  back  the  train 
is  the  basis  of  the  negligence  charged  in  the  counts  of  the 
declaration  upon  which  the  case  was  submitted  to  the  jury. 
Appellant  does  not  deny  that  O'Brien  was  negligent  in  giv- 
ing the  signal  to  back  the  train,  but  contends  that  the  giving 
of  such  signal  was  the  act  of  a  fellow-servant  of  Chapman. 

It  is  first  urged  by  the  appellant  that  all  members  of  a 
switching  crew  are,  as  a  matter  of  law,  fellow-servants. 
This  contention  is  not  in  accordance  with  the  law  of  this 
State.  If  the  master  has  conferred  upon  one  member  of 
the  crew  authority  to  control  and  direct  the  movements  of 
the  other  members  of  the  crew,  then,  in  exercising  such 
authority,  that  member  is  not  a  fellow-servant  of  the  others. 
Chicago  and  Alton  Railroad  Co.  v.  May,  io8  111.  288;  Illi- 
nois Southern  Railway  Co,  v.  Marshall,  210  id.  562. 

The  statement  of  the  law  last  made  is  not  in  conflict  with 
the  authorities  cited  by  appellant.  Thus,  in  Chicago  and 
Alton  Railroad  Co.  v.  Keefe,  47  111.  108,  where  the  plain- 
tiff was  working  as  an  employee  of  the  railroad  company  on 
a  construction  train  and  was  injured  through  the  negligence 
of  the  engineer  in  starting  the  engine  of  the  train  without 
giving  the  preliminary  signal  and  it  was  held  that  there 
could  be  no  recovery  because  the  engineer  and  plaintiff  were 
fellow-servants,  the  injury  did  not  result  from  the  exercise 
of  any  authority  conferred  upon  the  engineer  to  control  or 
direct  the  movements  of  plaintiff  or  other  persons  working 
on  and  about  the  train.     The  same  is  true  of  the  case  of 
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Meyer  v.  Illinois  Central  Railroad  Co.  177  111.  591,  which 
is  relied  upon  by  appellant  as  controlling  the  case  at  bar.  In 
that  case  it  appeared  that  the  fireman  was  injured  by  rea- 
son of  the  negligence  of  the  conductor  in  failing  to  stop 
the  train  at  a  station,  in  accordance  with  orders  received  by 
the  latter  from  the  train  dispatcher.  In  disposing  of  the 
case  it  was,  among  other  things,  said  (p.  596)  :  "The  ac- 
cident did  not  occur  on  account  of  the  conductor's  exercise 
of  any  authority  over  the  appellant  [the  injured  servant] 
which  the  appellant,  by  virtue  of  his  inferior  position,  was 
bound  to  obey  under  penalty  of  discharge,  but  the  accident 
resulting  from  the  negligence,  if  any,  was  one  that  might 
have  happened  if  any  other  person  than  the  conductor  had 
been  intrusted  with  simply  running  the  train  and  setting 
the  brakes  in  connection  with  the  fireman  and  others,  with- 
out any  control  over  the  fireman."  Clearly  this  case  does 
not  support  appellant's  contention  that,  as  a  matter  of  law, 
the  members  of  a  switching  crew  or  the  members  of  a  train 
crew  are  always  fellow-servants. 

The  appellant  next  contends  that  it  appears  from  the 
evidence,  without  contradiction,  that  the  signal  given  by 
O'Brien  to  back  the  train  was  not  the  exercise  of  any  au- 
thority conferred  upon  him  by  appellant  to  control  and  di- 
rect the  movements  of  the  other  members  of  the  crew,  but 
was  given  by  him  in  the  performance  of  the  work  in  which 
he  was  then  engaged  as  a  switchman  with  the  other  members 
of  the  crew,  and  that  the  particular  act  of  negligence  which 
caused  the  injury  was  therefore  the  act  of  O'Brien  as  a  fel- 
low-servant. 

It  has  been  frequently  decided  by  this  court  that  the 
question  of  the  relationship  existing  between  two  servants 
of  a  common  master  is  ordinarily  a  question  of  fact,  and  that 
it  only  becomes  a  question  of  law  when  the  facts  are  con- 
ceded or  are  beyond  dispute,  and  when  the  evidence,  and  the 
legitimate  inferences  to  be  drawn  therefrom,  are  ^uch  that 
all  reasonable  men  will  agree  that  the  relation  is  that  of  fel- 
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low-servants.  (Chicago  and  Eastern  Illinois  Railroad  Co. 
V.  Driscoll,  176  111.  330;  Norton  Bros.  v.  Nadebok,  190  id. 
595 ;  Slack  V.  Harris,  200  id.  96;  Illinois  Southern  Railway 
Co.  V.  Marshall,  210  id.  562;  Illinois  Steel  Co.  v.  Ziem- 
kowski,  220  id.  324.)  It  is  true  that  in  this  case  there  is 
no  direct  denial  of  certain  testimony  introduced  by  appel- 
lant, to  the  effect  that,  in  general,  the  foreman  of  a  switch- 
ing crew,,  in  addition  to  acting  as  foreman,  performs  the 
same  duties  as  the  switchman  or  helpers  of  the  crew ;  that 
in  giving  or  repeating  signals  to  the  engineer  there  is  no 
superiority  of  one  member  of  the  crew  over  another;  that 
the  foreman  takes  signals  from  and  gives  signals  to  the 
other  men,  and  that  it  is  his  duty  to  obey  the  signals  given 
to  him  by  the  other  men  just  as  much  as  it  is  the  duty  of 
the  other  switchmen  to  obey  the  signals  g^ven  by  him ;  that 
they  all  co-operate  together  in  the  movement  of  the  train ; 
that  the  foreman  is  required  by  the  rule  and  customs  of  the 
company  to  transmit  and  repeat  the  signals  that  the  other 
members  of  the  crew  give  to  him ;  that  it  makes  no  differ- 
ence as  to  whether  the  foreman  or  one  of  the  helpers  origi- 
nates a  signal  to  move  an  engine;  that  neither  has  more 
power  in  that  respect  than  the  other ;  that  it  is  the  duty  of 
the  engineer  to  move  the  engine  according  to  the  signals 
received,  whether  such  signals  come  from  the  foreman  or 
from  one  of  the  switchmen.  On  the  other  hand,  however, 
Charles  H.  Motsett,  appellant's  general  yard-master,  called 
as  a  witness  by  appellant,  testified :  "The  duties  of  the  fore- 
man are  a  good  deal  the  same  as  the  duties  of  a  conductor 
on  the  road.  He  is  the  captain  of  a  crew.  *  ♦  ♦  He  is 
over. the  engineer  in  the  operation  of  the  train.  ♦  *  * 
When  he  goes  to  an  independent  house,  like  an  elevator,  he 
will  go  in  there  and  inquire  how  many  cars  they  have  for 
his  line.  Then  he  goes  out  and  orders  the  movements  of 
the  crew  to  accomplish  that  work.  He  is  in  all  respects,  so 
far  as  the  train  and  switching  is  concerned,  in  command, 
like  a  captain.      They  all  obey  his  orders  to  that  extent. 
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*  *  *  He  earns  more  money  than  the  other  members  of 
the  crew.  ♦  ♦  ♦  All  the  orders  given  to  that  crew  are 
given  to  him  and  he  gives  them  to  the  crew.  ♦  *  *  After 
backing  into  the  elevator,  if  a  foreman  comes  back,  he  or- 
ders the  engine  to  baclf  in  there,  to  couple  on  the  cars,  and 
when  everything  is  all  right,  he  thinks,  he  orders  them  to 
go  ahead,  with  a  signal.  *  *  *  He  is  the  man  who  de- 
cides what  shall  be  done  and  what  shall  not  be  done,  and 
no  man  in  his  crew  has  a  right  to  order  him.  He  is  not 
required  to  obey  any  man  in  his  crew,  but  a  man  in  his  crew 
is  required  to  obey  him." 

We  would  have  no  hesitation  in  declaring  that  O'Brien 
was  a  fellow-servant  of  the  other  members  of  the  crew  when 
he  was  engaged  in  performing  the  manual  work  of  coupling 
or  uncoupling  cars,  in  setting  or  releasing  the  brakes  of  the 
cars,  in  giving  signals  to  the  engineer  or  other  members  of 
the  crew  when  he  desired  to  inform  them  that  he  had  com- 
pleted some  manual  work  in  and  about  the  switching,  or 
in  transmitting  signals  from  one  member  of  the  crew  to 
another.  All  of  those  duties  rested  upon  Chapman  and 
Wishart,  and  when  performed  by  O'Brien  were  done  in  the 
same  capacity  as  when  performed  by  either  of  the  other  two 
men.  The  signal  complained  of  in  this  case,  however,  was 
not  such  a  signal  as  either  Chapman  or  Wishart  would  have 
been  authorized  to  give.  Under  like  circumstances,  neither 
of  those  men  would  have  had  any  authority  or  right  to 
signal  the  engineer  to  back  the  train  without  having  first 
received  a  signal  from  the  person  adjusting  the  couplers, 
indicating  that  the  same  were  adjusted  and  that  such  per- 
son was  out  of  danger.  O'Brien,  acting  as  a  fellow-switch- 
man, would  have  had  no  more  authority  in  that  regard  than 
either  of  the  other  men.  O'Brien,  however,  was  acting  in 
a  dual  capacity.  Some  of  his  acts  were  done  as  vice-princi- 
pal; others  as  a  fellow-servant  of  the  other  members  of 
the  crew.     As  fellow-servant  he  had  no  authority  to  give 
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the  signar which  he  did  give;  as  vice-principal,  having  com- 
plete control  over  the  members  of  the  crew  and  the  move- 
ments of  the  train,  as  the  evidence  tends  to  show,  he  had 
authority  to  order  the  engineer  to  back  the  train  without 
waiting  for  a  signal  from  Chapman.  While  as  a  fellow- 
servant,  at  the  time  in  question,  he  would  only  have  had 
authority  to  transmit  to  Wishart  a  signal  to  back  the  train 
when  he  received  such  a  signal  from  Chapman,  (and  his 
negligence  in  transmitting  such  signal  would  then  be  that 
of  a  fellow-servant,)  as  foreman  he  possessed  authority  to 
originate  signals  or  orders  concerning  the  movements  of  the 
train,  without  regard  to  whether  he  had  received  any  signal 
from  another  member  of  the  crew.  The  accident  did  not 
result  from  any  negligent  signal  given  by  the  foreman  upon 
performance  of  a  task  by  him  which  might  have  been  per- 
formed by  another  member  of  the  crew  and  the  completion 
of  which  would  have  properly  led  the  person  performing 
the  task  to  give  a  signal  for  moving  the  engine.  Under  these 
circumstances  we  cannot  hold  that  all  reasonable  men  will 
agree  that  O'Brien  was  acting  in  the  capacity  of  a  fellow- 
servant  of  Chapman  when  he  gave  the  signal  to  back  the 
train.  In  our  judgment  the  question  whether  that  particular 
signal  was  given  in  his  capacity  as  vice-principal  or  in  his 
capacity  as  fellow-servant  was  a  question  of  fact  for  the 
jury.  Chicago  and  Eastern  Illinois  Railroad  Co.  v.  Dris- 
coll,  207  111.  9. 

No  other  reason  is  presented  by  appellant  in  support  of 
its  contention  that  the  trial  court  erred  in  refusing  to  direct 
a  verdict  in  its  favor. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  aMrmed. 
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The  Chicago  City  Raii^way  Company 

V. 

Charles  Hagenback. 
Opinion  filed  June  ip,  ipo/ — Rehearing  denied  October  8,  ipo/, 

1.  Trial — court  cannot  disregard  mere  improbable  testimony  on 
motion  to  direct  a  verdict.  A  statement,  by  a  witness,  of  a  physical 
impossibility,  or  which  is  in  contradiction  of  matters  of  common 
knowledge  or  of  laws  of  nature  operating  with  uniformity,  must  be 
regarded  as  incredible  and  does  not  tend  to  prove  the  existence  of 
the  fact  stated ;  but  a  statement  which  is  merely  inconsistent  with 
reasonable  probabilities,  but  which,  under  the  circumstances,  may 
be  believed  by  the  jury,  cannot  be  ignored  by  the  court  upon  a  mo- 
tion to  direct  a  verdict 

2.  Same — what  testimony  as  to  exercise  of  care  not  incredible. 
Testimony  by  a  teamster  that  he  looked  before  turning  onto  car 
tracks  but  saw  no  car,  and  saw  none  though  he  looked  back  once 
or  twice  in  each  block,  tends  to  show  he  was  exercising  some  care 
and  cannot  be  regarded  as  incredible,  where  the  night  was  dark  and 
foggy  and  the  street  lights  dim,  even  though  the  car  was,  in  fact, 
behind  him  with  its  electric  headlight  and  inside  lamps  lighted, 
and  although  one  of  plaintiff's  witnesses  testified  that  he  saw  the 
wagon  from  the  car  all  the  time  it  was  in  the  street. 

3.  Same — evidence  cannot  be  disregarded  because  contradicted. 
Upon  a  motion  to  direct  a  verdict  for  the  defendant,  the  fact  that 
the  evidence  for  the  plaintiff  is  contradicted  does  not  justify  the 
court  in  withdrawing  it  from  the  consideration  of  the  jury. 

4.  Evidence — when  evidence  as  to  how  far  witnesses  could  see 
is  competent.  Witnesses  who  were  present  at  the  time  a  street  car 
struck  a  wagon,  and  who  have  testified  as  to  the  darkness  of  the 
night  and  the  condition  of  the  weather  and  the  distance  at  which 
they  saw  the  car  and  the  wagon,  may  be  allowed  to  express  their 
opinions  as  to  how  far  they  could  see  at  the  time,  although  no  ac- 
tual tests  were  made. 

5.  Instructions — one  cannot  complain  of  an  instruction  sub- 
stantially like  one  of  his  own,  A  party  cannot  complain,  on  appeal, 
that  an  instruction  of  his  opponent  was  erroneous  or  misleading, 
where  an  instruction  of  substantially  the  same  import  has  been 
given  at  his  own  request. 

6.  Same — when  refusal  of  instruction  is  not  error.  Refusal  of 
an  instruction  to  the  effect  that  if  the  jury  found,  from  the  evi- 
dence, that  the  plaintiff  was  not  entitled  to  recover  they  would  have 
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no  occasion  to  consider  the  question  of  damages  is  not  error,  where 
instructions  were  given  casting  the  burden  of  proof  upon  the  plain- 
tiff and  informing  the  jury  what  he  was  required  to  prove  in  order 
to  entitle  him  to  recover. 

Appeai.  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county ;  the  Hon.  R.  W.  Cufford,  Judge, 
presiding. 

WiLUAM  J.  Hynes,  John  E.  Keiioe,  and  Watson 
J.  Ferry,  (Mason  B.  Starring,  and  W.  E.  Wii^uams,  of 
coimsel,)  for  appellant. 

Goodrich,  Vincent  &  Bradi^ey,  (Warren  Nichols, 
of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

At  about  eight  o'clock  in  the  evening  of  May  i,  1902, 
appellee,  a  teamster  for  Armour  &  Co.,  was  driving  a  two- 
horse  wagon,  on  which  there  were  fifteen  empty  barrels 
covered  with  a  dirty,  white  tarpaulin,  south  on  Halsted 
street,  in  the  city  of  Chicago,  along  the  west  track  of  ap- 
pellant, on  which  south-bound  cars  were  run,  when  a  street 
car  overtook  him  just  north  of  Thirtieth  street,  and,  striking 
the  wagon  in  the  rear,  pushed  it  along  about  eleven  feet. 
Appellee  was  thrown  from  his  seat  down  between  the  horses 
and  under  the  wagon,  and  when  the  car  was  stopped  he 
was  found  at  the  rear  of  the  wagon,  near  the  fender  of  the 
street  car,  with  the  thigh  bone  of  his  left  leg  broken.  He 
brought  this  suit  to  recover  damages  for  his  injury,  and  his 
declaration  contained  one  original  count  and  seven  addi- 
tional counts.  A  demurrer  was  sustained  to  the  fourth  and 
sixth  additional  counts,  and  they  were  amended.  The  plea 
was  the  general  issue,  and  the  case  was  tried  by  a  jury. 
The  charges  against  the  defendant  contained  in  the  declara- 
tion as  it  stood  at  the  time  of  the  trial  were,  first,  carelessly 
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and  improperly  propelling  and  managing  the  car;  second, 
propelling  the  car  at  ia  high  and  dangerous  rate  of  speed, 
to-wit,  fifteen  miles  an  hour ;  third,  running  it  in  the  night 
time  without  a  headlight;  fourth,  a  repetition  of  the  sec- 
ond charge  in  practically  the  same  words;  fifth,  failing  to 
warn  plaintiff  of  the  approach  of  the  car,  knowing  that  he 
was  in  front  of  it;  sixth,  propelling  the  car  without  knowl- 
edge of  the  presence  of  plaintiff  in  front  of  it  when  in  the 
exercise  of  due  care  his  presence  would  have  been  known; 
seventh,  failing  to  ring  a  bell  or  otherwise  notify  plaintiff 
of  the  approach  of  the  car;  eighth,  employing  incompetent 
and  negligent  servants  to  operate,  Qontrol  and  manage  the 
car.  The  court  directed  the  jury  to  find  the  defendant  not 
guilty  as  to  the  charges  that  the  car  was  run  without  a 
headlight  and  that  the  defendant  employed  incompetent  or 
negligent  servants,  for  want  of  any  evidence  tending  to  sup- 
port such  charges.  The  court  refused  to  give  like  instruc- 
tions as  to  the  counts  containing  the  other  charges,  and 
also,  at  the  conclusion  of  the  evidence,  refused  an  instruc- 
tion directing  a  verdict  of  not  guilty.  The  jury  returned 
a  verdict  finding  defendant  guilty  and  assessing  plaintiff's 
damages  at  $20,000.  On  motion  for  a  new  trial  the  plain- 
tiff remitted  $5000  from  the  verdict,  and  the  motion  was 
overruled  and  judgment  was  entered  for  $15,000  and  costs. 
The  Branch  Appellate  Court  for  the  First  District  affirmed 
the  judgment. 

It  is  contended  that  the  court  erred  in  not  directing  a 
verdict  of  not  guilty  on  the  ground  that  the  accident  was 
occasioned  by  the  negligence  of  the  plaintiff  and  not  by  the 
negligence  of  the  servants  of  defendant  managing  the  car. 
There  was  no  evidence  that  the  car  was  without  a  head- 
light, but,  on  the  contrary,  it  was  proved  that  it  was  equip- 
ped with  an  electric  headlight  and  was  lighted  on  the  inside 
with  electric  lights.  Neither  was  there  any  evidence  that 
the  servants  in  charge  of  the  car  were  incompetent,  and  it 
was  proved  that  a§  soon  as  the  motorman  discovered  the 
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plaintiff  in  front  of  the  car  he  used  every  possible  appli- 
ance to  stop  it  before  colliding  with  the  wagon,  but  that  it 
was  wholly  impossible.  The  court  directed  the  jury  to  find 
the  defendant  not  guilty  as  to  the  charges  relating  to  the 
headlight  and  incompetent  servants.  The  evidence  on  the 
charges  submitted  to  the  jury  was  substantially  as  follows : 
Plaintiff  had  been  a  teamster  for  packing  houses  at  the 
stock  yards  for  more  than  twenty  years,  and  had  been  in 
the  habit  of  driving  on  Halsted  street  and  knew  the  man- 
ner in  which  the  cars  were  operated.  The  northern  terminus 
of  defendant's  Halsted  street  line  was  O'Neill  street,  some 
distance  north  of  Archer  avenue,  but  by  reason  of  elevating 
tracks  north  of  Archer  avenue  that  avenue  was  then  the 
northern  terminus  of  the  Halsted  street  line.  Plaintiff  had 
driven  the  wagon  with  a  load  of  fifteen  barrels  of  pork 
trimmings  to  1300  North  Halsted  street.  On  his  return 
south  he  turned  off  Halsted  street  where  the  tracks  were 
being  elevated  and  drove  one  block  west  to  Lime  street. 
He  drove  south  on  Lime  street  and  turned  east  again  into 
Halsted  street  at  some  street  not  identified  but  which  he 
said  was  about  two  and  one-half  blocks  north  from  where 
the  accident  happened,  which  would  be  somewhere  about 
Twenty-seventh  street.  Archer  avenue  comes  into  Halsted 
street  half  a  block  north  of  Twenty-fifth  street.  The  car 
was  probably  standing  at  Archer  avenue  when  the  plaintiff 
turned  into  Halsted  street,  as  that  was  the  northern  terminus 
of  the  line.  He  did  not  meet  or  pass  any  car  going  in  the 
opposite  direction,  so  that  it  must  have  been  north  of  him. 
The  evening  was  dark  and  foggy.  There  had  been  a  misty 
rain  and  there  was  considerable  mist  and  fog.  West  of 
Halsted  street  there  were  no  buildings  and  the  country  was 
open  prairie,  so  there  was  no  light  from  adjoining  build- 
ings, and  the  streets  coming  in  from  the  east  did  not  cross 
Halsted  street  but  stopped  there.  The  street  was  practically 
deserted.  There  was  no  such  number  of  people  or  vehicles 
as  required  slow  running  or  any  special  slacking  of  speed. 
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It  is  argued  that  this  evidence  showed  that  the  plaintiff 
could  have  seen  th^  car  when  he  turned  into  Halsted  street 
at  least  as  far  as  Archer  avenue  and  could  have  seen  the  car 
at  any  time  by  looking  back,  and  demonstrated  that  he  ex- 
ercised no  care  whatever  for  his  own  safety.  He  testified 
that  when  he  turned  into  Halsted  street  he  looked  north  but 
could  see  no  car,  and  that  afterward  he  looked  back  now 
and  then,  once  or  twice  in  a  block,  and  was  unable  to  see 
any  car.  The  argument  is  that  his  statement  was  so  im- 
probable as  tQ  be  worthy  of  no  consideration  whatever; 
but  however  improbable  his  statement  may  have  been,  we 
do  not  think  it  could  be  said  to  have  been  incredible.  It  is 
true  that  a  statement  by  a  witness  of  a  physical  impossibility, 
or  which  is  in  contradiction  of  matters  of  common  knowl- 
edge or  laws  of  nature  operating  with  uniformity,  would  be 
regarded  as  incredible  and  would  not  tend  to  produce  in 
any  rational  mind  a  belief  in  the  existence  of  the  fact  stated. 
As  such  testimony  would  not  have  any  tendency  to  prove 
the  fact  averred  it  would  not  require  the  submission  to  a 
jury  of  the  question  whether  the  fact  existed;  but  if  a  state- 
ment is  merely  inconsistent  with  reasonable  probabilities, 
and  the  circumstances  are  such  that  it  might  be  believed  by 
a  jury,  the  court  could  not  ignore  it  on  a  motion  to  direct 
a  verdict.  In  view  of  all  the  circumstances  we  cannot  say 
that  the  testimony  of  plaintiff  was  of  such  a  character  that 
it  did  not  tend  to  prove  the  fact  that  he  exercised  some  care 
by  looking  for  the  car.  The  night  was  dark  and  foggy  and 
the  street  lights  were  dim,  so  that  it  was  more  than  ordi- 
narily difficult  to  see.  It  is  true  that  the  plaintiff's  counsel 
insisted,  and  now  insist,  that  the  motorman  ought  to  have 
seen  the  wagon  but  that  the  plaintiff  could  not  see  the  car. 
He  had  a  witness  who  testified  that  he  saw  the  wagon  com- 
ing from  the  side  street  while  the  witness  was  standing  at 
the  corner  of  Archer  avenue ;  that  he  got  on  the  car  there 
and  could  see  the  wagon  all  the  time  for  four  and  one-half 
blocks  while  he  was  on  the  car  before  it  struck  the  wagon, 
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while  plaintiff  testified  that  he  could  not  see  the  car  with 
the  headlight  burning  and  the  lights  inside;  but  inconsist- 
encies of  that  kind  would  not  have  justified  the  court  in 
determining  the  fact  as  a  matter  of  law. 

It  is  further  contended  that  the  plaintiff  was  guilty  of 
negligence  by  driving  his  wagon  without  a  light,  in  viola- 
tion of  an  ordinance  of  the  city  of  Chicago  which  was  of- 
fered in  evidence.  If  the  plaintiff  was  driving  his  wagon, 
in  violation  of  the  ordinance,  without  a  light  it  would  have 
been  evidence  of  negligence  on  his  part,  but  whether  he  was 
doing  so  was  a  disputed  question  of  fact.  He  testified  that 
he  had  a  light,  consisting  of  an  ordinary  lantern,  on  the  left 
side  of  his  wagon.  There  was  no  other  evidence  of  that 
fact,  and  he  was  contradicted  by  the  positive  testimony  of 
at  least  one  witness  and  by  the  fact  that  a  number  of  wit- 
nesses who  were  present  saw  no  light  of  any  kind  about  the 
wagon  before  or  at  the  time  of  the  accident,  or  afterward. 
The  court  was  not  authorized  to  weigh  the  testimony  and 
determine  which  was  true  on  the  motion  to  direct  a  verdict. 

There  was  no  evidence  which  fairly  tended  to  sustain 
the  charge  of  an  immoderate  rate  of  speed  or  that  the  car 
was  running  at  the  rate  of  fifteen  miles  an  hour.  The  most 
that  any  witness  said  was  that  the  car  was  running  at  full 
speed  as  cars  were  run,  and  no  one  estimated  the  rate  more 
than  eight  miles  an  hour.  The  motorman  testified  that  he 
was  running  about  seven  miles  an  hour  and  as  soon  as  he 
saw  the  wagon  he  made  every  effort  to  stop  the  car.  There 
was  no  street  crossing  Halsted  street  north  of  Thirtieth 
an3rwhere  near  the  place  of  the  accident  and  there  was  lit- 
tle or  no  travel  on  the  street  at  the  time.  There  was  no 
evidence  tending  to  show  that  the  car  was  running  at  a  rate 
of  speed  that  was  dangerous,  and  in  Rack  v.  Chicago  City 
Railway  Co.  173  111.  289,  a  much  higher  rate  of  speed  than 
that  at  which  this  car  was  running  was  not  considered  dan- 
gerous in  itself.  There  were  several  passengers  who  testi- 
fied on  the  trial  confirming  the  testimony  of  the  motorman 
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that  the  wagon  could  not  be  seen  until  the  car  was  so  close 
to  it  that  it  could  not  be  stopped,  and  one  of  them,  who 
stood  by  the  motorman,  said  that  he  could  not  see  the  wagon 
until  within  twenty  or  thirty  feet  of  it.  There  were  wit- 
nesses who  testified  that  the  gong  was  being  sounded,  but 
there  were  several  who  did  not  hear  any  bell  or  warning  as 
the  car  approached,  and  it  cannot  be  said  that  there  was  no 
evidence  tending  to  sustain  the  charge  of  failing  to  ring  a 
bell  or  otherwise  warn  plaintiff  of  the  approach  of  the  car, 
or  that  in  the  condition  of  the  weather  the  omission  of  such 
warning  was  not  negligence.  The  court  did  not  err  in  de- 
clining to  direct  a  verdict,  and  controversy  as  to  questions 
of  fact  ended  with  the  Appellate  Court. 

It  is  urged  that  the  court  erred  in  permitting  witnesses 
to  state  how  far  they  could  see  on  the  night  in  question. 
The  witnesses  were  prjisent  at  the  time  of  the  accident  and 
testified  as  to  the  coixdition  of  the  weather  and  the  distance 
at  which  they  saw  the  wagon  and  the  car,  and  gave  opin- 
ions as  to  how  far  they  could  see.  The  argument  is,  that 
they  could  only  state  the  results  of  actual  trials  at  the  time, 
but  we  do  not  regard  that  as  a  necessary  condition.  The 
testimony  tended  to  show  the  atmospheric  condition  and  the 
kind  and  character  of  the  light  at  the  time,  and  we  think  it 
was  competent. 

Complaint  is  also  made  of  an  instruction  given  at  the 
request  of  the  plaintiff.  The  first  paragraph  oJ  the  instruc- 
tion stated  that  if  the  jury  found,  from  the  evidence,  that 
the  plaintiff  had  made  out  his  case  by  a  preponderance  of 
the  evidence  as  laid  in  his  declaration  or  some  count,  then 
the  jury  should  find  for  tlie  plaintiff.  The  objection  is  that 
the  evidence  did  not  tend  to  sustain  every  count  of  the  dec- 
laration, especially  those  counts  which  charged  the  want  of  a 
headlight  and  the  employment  of  incompetent  or  negligent 
servants.  As  to  those  counts  the  court  directed  the  jury  to 
find  the  defendant  not  guilty,  but  it  is  insisted  that  the  in- 
structions giving  such  direction  were  not  read  to  the  jury. 
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We  do  not  so  interpret  the  bill  of  exceptions,  but  regard 
the  fair  meaning  of  it  to  be  that  the  court  did  not  read 
any  of  the  refused  instructions  but  read  the  instructions 
which  were  marked  as  given.  The  practice  of  referring  the 
jury  to  the  declaration  is  not  a  good  one,  but  in  this  case 
the  court  gave  at  the  request  of  the  defendant  the  twenty- 
eighth  instruction,  which  had  the  same  fault  as  the  one  com- 
plained of.  It  stated  as  one  of  the  conditions  for  recovery 
that  the  plaintiff  must  have  proved  by  the  greater  weight 
of  the  evidence  that  the  defendant  was  guilty  of  negligence 
in  the  manner  charged  in  the  declaration  or  one  of  the 
additional  counts  thereof,  and  a  party  cannot  be  heard  to 
complain  of  an  instruction  of  the  same  character  as  one 
given  at  his  own  request. 

The  remainder  of  the  instruction  was  the  same  as  the 
first  instruction  in  the  case  of  Illinois  Central  Railroad  Co. 
V.  Cole,  165  111.  334,  and  counsel  say  that  it  was  there  ap- 
proved. There  was  no  question  in  that  case  whether  the 
instruction  was  a  correct  statement  of  the  law,  and  the  court 
said  that  it  was  not  seriously  urged  that  the  instructions 
were  erroneous  nor  that  they  did  not  in  all  respects  state 
correct  propositions  of  law,  but,  rather,  that  they  were  mis- 
understood by  the  jury  on  account  of  improper  remarks  of 
counsel.  As  the  court  stated  that  no  objection  was  made  to 
the  instruction  in  question,  what  the  court  said  about  it  did 
not  conclusively  establish  its  correctness.  In  this  case  ob- 
jection is  made  to  the  instruction  on  the  grounds  that  it 
authorized  compensation  for  all  injuries,  including  mental 
suffering  and  chagrin  not  the  direct  result  of  physical  pain ; 
that  its  general  tendency  was  to  impress  the  jury  with  their 
independence  of  the  law,  and  that  it  was  most  vicious  in 
not  requiring  the  jury  to  believe,  from  the  evidence,  that 
the  damages  they  might  award  were  such  as  would  com- 
pensate the  plaintiff  for  his  injuries.  The  purpose  of  the 
instruction  was  to  enumerate  proper  elements  entering  into 
the  damages,  and  it  was  supplemented  by  other  instructions 
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by  which  the  jury  were  advised  that  the  case  must  be  de- 
cided upon  the  evidence.  We  do  not  think  the  instruction 
was  subject  to  the  criticisms  made  or  that  the  jury  would 
understand  it  as  including  merely  mental  suffering  uncon- 
nected with  physical  pain. 

The  court  refused  an  instruction  to  the  effect  that  if  the 
jury  found,  from  the  evidence,  that  the  plaintiff  was  not  en- 
titled to  recover,  they  would  not  have  occasion  to  consider 
the  question  of  damages  or  the  character  or  extent  of  his 
injuries.  That  would  be  the  natural  order  of  considering 
the  case  and  the  instruction  might  properly  have  been  given, 
but  it  cannot  be  presumed  that  the  jury  failed  to  consider 
whether  the  plaintiff  was  entitled  to  recover  at  all,  before 
going  into  the  question  of  damages.  Instructions  were 
given  which  cast  the  burden  of  proof  upon  the  plaintiff  and 
informed  the  jury  what  he  was  required  to  prove  in  order 
to  entitle  him  to  recover,  and  we  do  not  think  the  refusal 
of  the  instruction  was  prejudicial  to  the  defendant. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Juidgment  affirmed. 


WiLUAM  S.  Harman  et  al. 

V. 

The  Washington  Fuei,  Company. 

Opinion  filed  June  ip,  1^07— Rehearing  denied  October  2,  ipoy. 

I.  Contracts — when  shipper  is  bound  to  furnish  cars.  A  con- 
tract for  the  sale  of  coal  at  a  net  price  per  ton  f.  o.  b.  cars  at  the 
mine,  which  makes  the  seller's  agreement  subject  to  strikes,  car 
supply  and  other  contingencies  beyond  its  control,  implies  that  the 
shipper  is  to  furnish  the  cars,  and  if  the  parties  themselves  adopt 
such  construction  and  the  shipper  furnishes  cars  until  it  ceases  to 
make  shipments  because  of  an  advance  in  the  price  of  coal,  it  can 
not  escape  liability  for  breach  of  the  contract  by  claiming  that  un- 
der the  legal  meaning  of  the  term  "f.  o.  b."  the  purchaser  was 
bound  to  furnish  the  cars. 
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2.  Same — when  judgment  will  not  be  affirmed  for  want  of  defi- 
nite proof  of  damages.  Where  the  plaintiff  in  an  action  for  dam- 
ages for  breach  of  a  contract  to  deliver  coal  proves  substantial 
damages  and  is  ready  to  make  definite  proof  thereof,  but  fails  to  do 
so  because  the  court,  by  its  unauthorized  interpretation  of  the  con- 
tract, holds  there  was  no  cause  of  action,  the  judgment  will  not  be 
affirmed,  on  appeal,  upon  the  ground  that  the  record  fails  to  show 
definite  proof  of  damages. 

3.  Appeals  and  errors — when  rule  that  judgment  will  not  he 
reversed  to  allow  the  recovery  of  nominal  damages  does  not  apply. 
The  rule  that  a  judgment  will  not  be  reversed  to  enable  a  party  to 
recover  merely  nominal  damages  does  not  justify  an  affirmance 
where  the  record  shows  that  the  plaintiff  has  suffered  substantial 
damages,  although  there  is  no  definite  proof  of  the  amount 

AppEai,  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  Robert  W.  Wright, 
Judge,  presiding. 

Lesue  H.  Whipp,  for  appellants. 

J.  B.  Langworthy,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  action  of  assumpsit  was  commenced  by  appellants, 
partners  doing  business  as  the  Harman  &  Black  Coal  Com- 
pany, in  the  superior  court  of  Cook  county,  against  appel- 
lee, the  Washington  Fuel  Company,  a  corporation  mining 
and  selling  coal,  to  recover  damages  for  breaches  of  two 
contracts  in  writing  dated  June  i,  1902,  whereby  the  de- 
fendant agreed  to  furnish  coal  to  the  plaintiffs  for  stipulated 
prices  per  ton  at  its  mine  at  Sullivan,  Indiana,  subject  to 
strikes,  car  supply,  railroad  blockades  and  other  contingen- 
cies beyond  its  control.  By  one  contract  defendant  agreed 
to  furnish  plaintiffs  with  5000  to  8000  tons  of  Bunker  Hill 
4-inch  lump  coal  from  the  date  of  the  contract  to  April  i, 
1903,  at  $1.40  per  net  ton,  f.  o.  b.  cars  at  mine,  shipments 
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to  be  made  at  the  rate  of  one  to  two  cars  per  day.  By  the 
other  contract  defendant  was  to  furnish  5000  to  7000  tons 
of  Bunker  Hill  ij4-inch  lump  coal  from  the  date  of  the 
contract  to  April  i,  1903,  at  $1.15  per  net  ton,  f.  o.  b.  cars 
at  mine.  By  the  affidavit  of  plaintiffs'  claim  filed  with  the 
declaration  a  set-off  of  $1231.12  was  admitted  to  be  due 
the  defendant,  and  the  sum  of  $4000  was  claimed  after  al- 
lowing the  set-off.  The  defendant  pleaded  the  general  is- 
sue, with  an  affidavit  of  merits  and  a  set-off  of  said  sum  of 
$1231,12  for  coal  furnished  in  March,  1903,  and  not  paid 
for.  On  the  trial  it  was  agreed  that  all  the  coal  that  was 
delivered  under  the  contract  for  4-inch  coal  was  2513  tons 
and  under  the  contract  for  ij4-inch  coal  3808  tons,  all  of 
which  was  paid  for  except  coal  amounting  to  $1231.12. 
Plaintiffs  proved  that  the  market  price  of  coal  at  the  mine 
advanced  beyond  the  contract  price  in  the  latter  part  of  No- 
vember, 1902;  that  the  defendant  then  ceased  to  ship  coal 
under  the  contract;  that  the  price  of  coal  remained  very 
high  thereafter,  and  that  plaintiffs  suffered  damages  far  be- 
yond the  amount  of  the  set-off.  At  the  close  of  all  the 
evidence  the  court  instructed  the  jury  to  return  a  verdict 
against  the  plaintiffs  for  $1231.12,  the  amount  of  the  set- 
off, which  was  done,  and  thereupon  the  court  rendered  judg- 
ment on  the  verdict,  and  plaintiffs  prosecuted  an  appeal  to 
the  Appellate  Court  for  the  First  District.  The  branch  of 
that  court  affirmed  the  judgment,  and  a  further  appeal  was 
prosecuted  to  this  court. 

The  record  shows  that  the  trial  court  construed  the  con- 
tracts in  such  a  way  that  under  the  admitted  facts  there  was 
no  breach  of  either.  If  that  construction  was  correct  there 
was  neither  cause  of  action  nor  damages,  and,  as  a  matter 
of  course,  the  trial  court  refused  to  consider  the  question 
of  damages  at  all.  Although  proof  of  substantial  damages 
had  been  made  in  a  general  way  and  plaintiffs  desired  to 
make  definite  proof  of  the  amount  of  such  damages,  it  was 
not  done  because  of  the  ruling  and  decision  of  the  court. 
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The  Appellate  Court  did  not  sustain  the  view  of  the  trial 
court,  but  decided  that  no  error  was  committed  in  giving 
the  peremptory  instruction  because  there  was  no  sufficient 
evidence  of  damages  suffered  by  the  plaintiffs  from  which 
the  jury  could  have  made  a  computation  of  the  amount. 
In  the  opinion  of  the  Appellate  Court  it  was  said  that  the 
breach  of  the  contract  for  ij4-inch  coal  occurred  on  April 
i>  ?903>  2md  there  was  no  evidence  of  any  difference  on 
that  day  between  the  contract  and  market  prices;  that  as 
to  the  contract  for  4-inch  coal,  the  only  evidence  was  the 
testimony  of  a  v^itness  that,  taking  the  figures  which  he  had 
given  the  jury  and  computing  the  difference  between  the 
contract  price  and  the  market  price,  the  damages  amounted 
to  "ten  thousand  seven  hundred  and  seventy-nine  dollars 
and  some  odd  cents,"  and  that  such  statement  was  a  mere 
conclusion  of  the  witness  and  insufficient  evidence  of  the 
amount  of  damages.  The  effect  was  that  the  plaintiffs  were 
defeated  upon  one  ground  in  the  trial  court  and  the  judg- 
ment of  the  trial  court  was  affirmed  in  the  Appellate  Court 
on  a  different  ground,  which,  in  our  opinion,  did  not  jus- 
tify the  court  in  directing  a  verdict. 

The  defendant  had  all  of  the  time  up  to  April  i,  1903, 
in  which  to  furnish  plaintiffs  with  the  coal  under  the  con- 
tract for  ij4-inch  coal.  The  parties  evidently  contemplated 
delivery  from  time  to  time,  since  the  contract  provided  that 
settlements  should  be  made  on  or  before  the  first  of  each 
month  for  the  previous  month's  shipment,  and  shipments 
were  actually  begun  in  August,  1902,  under  the  contract 
and  were  continued  until  the  market  price  of  coal  rose  above 
the  contract  price,  and  yet  the  agreement  would  have  been 
complied  with  by  a  delivery  of  the  coal  at  any  time  up  to 
April  I,  1903.  (Phelps  v.  McGee,  18  111.  155.)  There  was 
no  evidence  of  the  market  price  of  coal  at  the  mine  on  that 
day,  and  only  nominal  damages  could  have  been  given  for 
the  breach  of  that  contract.  The  other  contract  provided 
for  shipments  at  the  rate  of  one  or  two  cars  per  day,  and 
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defendant  was  bound  to  ship  at  least  one  car  every  day, 
subject  to  the  conditions  stated  in  the  contract.  Beginning 
in  September,  1902,  defendant  shipped  coal  as  agreed  until 
the  market  price  at  the  mine  advanced  considerably  above 
the  contract  price,  in  the  latter  part  of  November,  when  the 
defendant  ceased  to  ship  coal.  The  failure  to  ship  was  not 
due  to  strikes,  car  supply,  railroad  blockades  or  other  con- 
tingency mentioned  in  the  contract,  and  the  defendant  mined 
and  shipped  large  quantities  of  coal  to  other  persons  while 
the  high  prices  prevailed.  The  plaintiffs  proved  the  market 
price  of  coal  at  the  mine,  in  a  general  way,  during  the  period 
of  the  defendant's  default.  They  proved  the  market  prices 
of  4-inch  lump  coal  at  the  mine  at  different  dates  in  Novem- 
ber and  December,  1902,  and  January  and  February,  1903, 
and  the  general  conditions  and  fluctuations  of  the  market. 
The  testimony  covered  the  whole  period,  and  showed  the 
market  price  on  many  different  days  and  that  the  same 
price  prevailed  for  a  period  stated  by  the  witness,  but  it  did 
not  show  the  market  price  from  day  to  day  in  such  a  way 
as  to  fix  the  exact  amount  of  damages.  In  that  state  of 
the  evidence  it  appears  that  the  court  construed  the  contract 
as  requiring  the  plaintiffs  to  furnish  the  cars  at  the  mine 
for  the  coal,  and  as  there  was  no  pretense  that  plaintiffs  had 
furnished  cars,  there  was  no  cause  of  action  under  that  con- 
struction of  the  contract.  It  had  been  proved  that  the  de- 
fendant furnished  all  the  cars  for  the  coal  that  was  shipped 
and  never  asked  plaintiffs  to  furnish  any,  and  the  plaintiffs 
asked  leave  to  amend  the  declaration  to  show  the  interpre- 
tation put  upon  the  contract  by  the  parties  themselves  as 
to  who  was  to  furnish  cars.  The  court  denied  the  leave 
asked,  on  the  ground  that  the  proof  already  showed  the  in- 
terpretation put  upon  the  contract  in  that  respect  by  the 
parties.  Plaintiffs  then  endeavored  to  prove  what  was  the 
custom  as  to  furnishing  cars  under  a  contract  to  deliver 
coal,  or  to  show  the  trade  meaning  of  the  words  "f.  o.  b." 
Defendant  interposed  an  objection  that  custom  could  not  be 
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proved  to  contravene  the  legal  meaning  of  the  words  of  the 
contract,  and  that  objection  was  sustained  by  the  court. 
Repeated  attempts  to  prove  the  custom  of  coal  operators  to 
furnish  cars  imder  a  contract  to  sell  coal  f.  o.  b.  cars  at  the 
mine  were  made  and  objections  were  sustained  by  the  court. 
The  court  having  held  that  there  was  no  cause  of  action, 
the  plaintiffs'  attorney  stated  that  the  witness  on  the  stand 
could  go  through  and  give  the  damages  every  day,  but  said 
that  he  wanted  to  arrange  with  defendant's  attorney  to  waive 
computing  the  amount  of  the  damages.  Defendant's  attor- 
ney said  that  the  data  were  all  in,  and  if  the  case  were  go- 
ing to  the  jury  it  might  be  serviceable,  but  as  it  was  it  was 
utterly  useless.  Plaintiffs'  attorney  asked  if  there  would  be 
any  objection  to  the  witness  stating  the  amount  of  damages, 
and  defendant's  attorney  said  that  there  was  no  use  in  it  and 
that  it  was  complicating  the  record,  and  the  court  said  that 
it  did  not  make  a  particle  of  difference  whether  it  was  in 
or  not.  Plaintiffs'  attorney  desiring  to  have  some  state- 
ment in  the  record,  the  court  consented,  and  the  witness 
gave  the  figures  already  mentioned  as  the  amount  of  his 
computation  from  the  market  prices  he  had  already  stated. 
Plaintiffs  were  prepared  to,  and  desired  to,  go  on  and  show 
the  market  price  from  day  to  day  and  the  damages  on  each 
car-load  of  coal,  but  such  proof  was  entirely  useless  under 
the  ruling  of  the  court,  and  the  witness  was  permitted  to 
state  the  amount  of  damages  computed  by  him  only  because 
the  plaintiffs'  attorney  insisted  upon  having  something  of 
the  kind  in  the  record.  The  judgment  was  affirmed  for 
want  of  proof  which  the  plaintiffs  were  ready  and  willing 
and  endeavored  to  make.  The  general  rule  is,  that  the 
judgment  of  a  trial  court  will  not  be  reversed  on  account  of 
a  ruling  which  was  correct,  merely  because  the  court  gave  a 
wrong  reason  for  such  ruling;  but  in  this  case  the  defendant 
was  precluded  from  making  the  point  in  the  Appellate  Court 
that  damages  were  not  proved  in  detail,  and  under  the  cir- 
cumstances the  proof  of  damages  was  sufficient.     It  was 
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clearly  understood  at  the  trial  that  there  was  no  objection 
to  the  method  of  proving  damages. 

There  has  been  a  difference  of  opinion  between  differ- 
ent courts  as  to  whether  the  duty  devolves  upon  the  seller 
or  the  purchaser  to  furnish  cars  where  there  is  a  contract 
for  delivery  f.  o.  b.  cars  and  the  contract  is  silent  as  to 
which  one  shall  furnish  the  cars.  Some  courts  have  fol- 
lowed the  rule  applicable  in  other  cases,  that  where  one 
makes  an  agreement  to  perform  an  act,  whatever  is  neces- 
sary to  the  performance  of  the  act  is  a  part  of  his  agree- 
ment, and  it  is  implied  that  he  will .  secure  the  means 
necessary  to  the  accomplishment  of  the  act.  The  natural 
meaning  of  the  words  "free  on  board"  is,  that  the  goods  are 
to  be  furnished  by  the  seller  on  board  free  of  all  charges 
and  expenses  up  to  and  including  the  loading,  and  courts 
adopting  the  rule  just  stated  hold  that  the  seller  must  fur- 
nish the  cars.  Other  courts,  apparently  following  the  rule 
established  when  goods  were  to  be  delivered  free  on  board 
a  ship,  have  held  that  the  duty  to  furnish  cars  rests  upon 
the  purchaser.  The  term  in  question  was  frequently  in- 
serted in  contracts  for  sale  and  delivery  of  goods  free  on 
board  a  vessel,  and  it  was  held  that  the  seller  was  under  no 
obligation  to  act  until  the  purchaser  should  name  the  ship 
on  which  delivery  was  to  be  made,  for  the  reason  that  until 
the  seller  knew  the  ship  he  could  not  put  the  goods  on  board. 
It  was  held  that  the  seller  was  entitled  to  know  on  what 
ship  and  where  he  was  required  to  deliver  the  goods,  and 
that  rule  has  been  referred  to  although  it  is  manifestly 
wholly  unsuited  to  shipments  by  rail  under  present  condi- 
tions, at  least  unless  the  sale  is  made  to  a  railroad  company 
or  the  means  of  transportation  contemplated  is  under  the 
control  of  the  purchaser.  The  question  which  is  the  correct 
construction  of  such  a  contract  has  not  been  determined  by 
this  court  and  is  not  now  determined.  The  decision  in  Con- 
solidated Coal  Co.  V.  Schneider,  163  111.  393,  was  upon  the 
ground  that  the  parties  themselves  had  put  a  construction 
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upon  the  contract.  The  court  there  said  that  the  require- 
ment of  the  contract  that  appellee  should  deliver  the  coal 
free  on  board  the  cars  at  the  mine  could  have  no  bearing  on 
the  question  as  to  whose  duty  it  was  to  furnish  cars,  and  in 
that  view  there  was,  of  course,  no  construction  of  the  mean- 
ing of  the  term.  As  the  parties  had  construed  the  contract 
for  themselves  their  construction  was  adopted,  and  it  was 
not  necessary  to  consider  the  meaning  of  the  term.  The 
same  condition  exists  in  this  case,  in  which  the  parties  them- 
selves construed  the  contract  as  requiring  the  defendant  to 
produce  the  cars.  Aside  from  that  construction  adopted  by 
the  parties,  it  cannot  fairly  be  said  that  the  contracts  were 
silent  as  to  who  was  to  furnish  the  cars.  Each  of  them  pro- 
vided that  the  agreement  of  defendant  to  furnish  the  coal 
was  to  be  subject  to  strikes,  car  supply,  railroad  blockades 
and  other  contingencies  beyond  its  control,  which  clearly 
implied  that  the  defendant  was  to  furnish  the  cars.  By  the 
contract  itself  and  the  construction  put  upon  it  by  the  par- 
ties the  cars  were  to  be  furnished  by  the  defendant  unless 
there  should  be  a  failure  of  the  car  supply,  and  the  trial 
court  erred  in  construing  the  contract  otherwise. 

As  the  plaintiffs  were  ready  and  willing  and  offered  to 
prove  their  damages  it  would  appear  to  be  unjust  to  affirm 
the  judgment  for  want  of  definite  proof  on  that  subject. 
The  rule  that  a  judgment  will  not  be  reversed  to  enable  a 
party  to  recover  merdy  nominal  damages  would  not  justify 
an  affirmance,  where,  as  here,  the  record  shows  that  plain- 
tiff suffered  substantial  damages.  There  is  no  ground  for 
saying  that  the  plaintiffs  on  another  trial  would  not  recover 
more  than  nominal  damages. 

The  judgments  of  the  Appellate  Court  and  superior 
court  are  reversed  and  the  cause  is  remanded  to  the  superior 

^^  '  Reversed  and  remanded. 


t38  — to 
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Carrie  E.  Wilkinson 

V. 

Matilda  Cox  et  al. 
Opinion  hied  June  ip,  ipo/ — Rehearing  denied  October  2,  ipo/. 

1.  Appeals  and  erroks — motion  to  give  security  for  costs  must 
be  made  early,  A  motion  for  a  rule  upon  a  non-resident  plaintiff  in 
error  to  give  security  for  costs  and  for  a  dismissal  of  the  case  upon 
failure  to  comply  with  the  rule  is  a  dilatory  motion,  which  must  be 
made  as  early  as  possible,  and  comes  too  late  after  the  case  has 
been  taken  upon  the  regular  call  of  the  docket. 

2.  Judicial  sales — when  judicial  sale  of  land  en  masse  will  be 
set  aside.  While  mere  inadequacy  of  price  for  lands  sold  subject 
to  redemption  is  not,  of  itself,  ground  for  equitable  interference, 
yet  if  the  inadequacy  is  gross,  the  property  is  sold  en  masse  and  the 
requirements  of  the  statute  designed  for  the  protection  of  the  own- 
ers of  the  property  have  not  been  observed,  the  sale  will  be  set  aside. 

3.  Same — a  fee  bill  cannot  be  levied  until  thirty  days  after  de- 
mand for  payment.  Under  section  28  of  the  Costs  act  a  fee  bill 
cannot  be  levied  upon  land  until  thirty  days  after  demand  for  pay- 
ment, and  if  the  fee  bill  is  levied  without  any  demand  and  a  sale 
en  masse  had  for  grossly  inadequate  price  the  sale  will  be  set  aside, 
as  against  the  purchaser  and  his  grantees  with  notice,  at  the  suit 
of  one  who  acquired  title  after  the  fee  bills  became  liens  but  before 
they  were  levied  upon  the  property,  without  requiring  the  com- 
plainant to  pay  the  fee  bills. 

4.  Same — when  grantees  of  purchaser  at  sale  are  not  bona  Me 
purchasers  without  notice.  Where  the  owner  of  land  and  her 
grantee  have  been  in  continuous  possession  of  the  property  from 
the  time  certain  fee  bills  became  liens  upon  the  land  until  a  suit 
was  brought  to  set  aside  a  sale  of  land  under  such  fee  bills,  grantees 
of  the  purchaser  at  the  sale  are  charged  with  notice  of  the  rights 
of  such  owner  and  grantee,  and  also  of  the  fact  (which  would  have 
been  disclosed  upon  inquiry)  that  no  demand  for  payment  of  the 
fee  bills  was  made  before  they  were  levied. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  O.  E.  Heard,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  in  the  superior  court  of 
Cook  county  by  the  plaintiff  in  error,  against  the  defendants 
in  error,  to  set  aside  and  cancel  as  clouds  upon  her  title  to 
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certain  lots  situated  in  the  city  of  Chicago,  two  sheriff's 
sales  made  upon  fee  bills  issued  against  Ruth  Wixon,  a  for- 
mer owner  of  said  lots,  in  two  cases  theretofore  pending  in 
the  circuit  court  of  said  county  wherein  judgment  had  been 
rendered  against  said  Ruth  Wixon  for  costs,  and  two  sher- 
iff's deeds,  made  by  virtue  of  said  sheriff's  sales,  to  James 
B.  Cox,  the  purchaser  at  said  sales,  and  two  quit-claim  deeds 
made  by  James  B.  Cox  to  James  R.  Smiley,  conveying  to 
said  Smiley  said  lots,  and  a  quit-claim  deed  made  by  said 
James  R.  Smiley  to  Cornelius  J.  Ton  conveying  certain  of 
said  lots  to  Ton.  An  answer  and  replication  were  filed,  and 
a  trial  was  had  in  open  court  and  a  decree  was  entered  dis- 
missing the  bill  for  want  of  equity,  and  complainant  has  sued 
out  a  writ  of  error  from  this  court  to  review  said  decree. 

The  complainant  is  a  daughter  of  Ruth  Wixon,  and  on 
September  22,  1903,  Ruth  Wixon  conveyed  said  lots  to 
Adelaide  Graham,  who  upon  that  day  conveyed  the  lots  to 
the  complainant.  At  the  time  of  said  conveyances  the  judg- 
ments for  costs  against  Ruth  Wixon  in  said  suits  were  liens 
upon  said  lots,  and  subsequently  fee  bills  were  issued  upon 
said  judgments  and  levied  upon  said  lots,  and  they  were  sold 
to  James  B.  Cox  to  satisfy  said  fee  bills,  one  sale  being  for 
the  sum  of  $103.55  and  the  other  for  the  sum  of  $117.04, 
and  no  redemption  having  been  made  from  either  of  said 
sales,  the  sheriff  executed  deeds  to  said  James  B.  Cox.  Mrs. 
Wixon  had  resided  at  5754  Dearborn  street,  in  the  city  of 
Chicago,  for  many  years,  and  her  place  of  residence  was 
well  known  to  her  sister,  Mrs.  Matilda  Cox,  in  whose  favor 
said  fee  bills  were  issued,  and  to  James  B.  Cox,  who  was 
the  purchaser  at  said  sheriff's  sales.  She  testified  that  lot  4 
described  in  the  said  bill,  (which  was  subdivided  into  four 
lots,)  which  was  sold  for  $103.55,  was  worth  from  $4000 
to  $5000,  and  lots  23  to  27,  inclusive,  described  in  said  bill, 
which  were  sold  for  $117.04,  were  worth  $5000,  which  tes- 
timony was  uncontradicted.  She  also  testified  that  no  de- 
mand was  made  upon  her  for  payment  of  said  fee  bills,  or 
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either  of  them,  at  any  time  by  the  sheriff  prior  to  the  levies 
upon  and  sales  of  said  lots.  Neither  was  a  demand  for  pay- 
ment thereof  made  upon  the  complainant  or  Adelaide  Gra- 
ham prior  to  the  levies  upon  and  sales  of  said  lots  and  the 
returns  of  the  sheriff  upon  said  fee  bills,  or  either  of  them, 
or  the  records  of  the  sheriff's  office  fail  to  show  such  demand. 

A.  G.  Dicus,  for  plaintiff  in  error. 

Frederic  R.  DeYoung,  for  defendants  in  error. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court : 

A  motion  was  made  in  this  case  for  a  rule  upon  plain- 
tiff in  error  to  give  security  for  costs  as  a  non-resident,  and 
for  an  order  of  dismissal  against  the  plaintiff  in  error  upon 
her  failure  to  comply  with  such  rule.  A  motion  to  rule  a 
non-resident  plaintiff  in  error  to  give  security  for  costs  is 
a  dilatory  motion,  and  should  be  made  at  the  earliest  mo- 
ment at  which  it  can  be  made.  This  motion  was  not  made 
until  after  the  case  had  been  taken  upon  the  regular  call  of 
the  docket.    It  therefore  came  too  late. 

The  validity  of  the  sales  made  by  the  sheriff  under  said 
fee  bills  is  attacked, upon  the  grounds  that  the  premises  were 
sold  en  masse;  that  the  sales  were  made  at  a  grossly  in- 
adequate price,  and  that  no  demand  was  made  upon  Ruth 
Wixon  for  the  payment  of  the  costs  mentioned  in  said  fee 
bills  prior  to  the  time  they  were  levied  upon  said  lots  and 
sales  made  thereunder  to  James  B.  Cox. 

It  appears  from  the  undisputed  evidence  that  property 
worth  from  $4000  to  $5000  was  sold  en  masse  for  $103.55 
and  property  worth  $5000  was  sold  en  masse  for  $117.04. 
While  mere  inadequacy  of  price  bid  for  lands  sold  subject 
to  redemption  will  not,  of  itself,  constitute  groimd  for  equi- 
table interference,  yet  where  the  inadequacy  is  gross,  the 
property  is  sold  en  masse,  and  the  requirements  of  the  stat- 
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ute  designed  for  the  protection  of  the  owners  of  the  prop- 
erty have  not  been  observed,  the  sale  will  be  set  aside. 
(Henderson  v.  Kibbie,  211  111.  556.)  Section  28  of  the 
Cost  act  (Kurd's  Stat.  1905,  p.  557,)  provides  that  where 
a  fee  bill  shall  come  into  the  hands  of  a  sheriff  he  shall  de- 
mand payment  from  the  person  therein  charged,  and  if  pay- 
ment shall  not  be  made  accordingly  within  thirty  days  after 
such  demand,  the  sheriff  shall  levy  the  same  on  the  goods 
and  chattels,  lands  and  tenements  of  the  person  so  charge- 
able and  proceed  therein  fti  all  things  as  on  a  writ  of  fieri 
facias.  In  Henderson  v.  Kibbie,  supra,  it  was  held  that  said 
section  28  of  the  Cost  act  does  not  authorize  the  levy  of  a 
fee  bill  upon  lands  unless  payment  of  the  fee  bill  shall  not 
be  made  within  thirty  days  after  demand  for  payment  We 
think  it  clear  that  said  sales,  by  reason  of  the  grossly  in- 
adequate price  at  which  the  lots  were  sold  en  masse  and  for 
want  of  proper  demand  for  payment  of  said  fee  bills,  before 
levies  were  made,  upon  Ruth  Wixon,  rendered  said  sales 
void,  and  that  they  should  have  been  set  aside  as  clouds 
upon  plaintiff  in  error's  title  as  against  James  B.  Cox,  the 
purchaser  at  said  sales. 

We  also  think  that  such  sales  were  void  as  against  James 
R.  Smiley  and  Cornelius  J.  Ton.  Mrs.  Wixon  or  the  com- 
plainant were  in  the  continuous  possession  of  the  said  lots, 
through  their  tenants,  from  the  time  said  fee  bills  became 
Hens  thereon  until  this  suit  was  brought,  and  by  reason  of 
their  possession  Smiley  and  Ton  had  notice  of  their  rights, 
if  any,  in  said  premises,  and  had  they  made  inquiry  of  them 
they  would  have  been  advised  that  said  fee  bills  had  been 
levied  upon  said  premises  and  said  lots  sold  without  any  pre- 
vious demand  of  payment  having  been  made  upon  either 
Mrs.  Wixon  or  the  complainant.  It  is  also  clear  that  by 
reason  of  their  possession  laches  cannot  be  imputed  to  them. 

The  sales  having  been  made  en  masse  for  an  inadequate 
consideration  and  without  previous  demand  for  payment 
were  void,  and  they  should  be  set  aside  without  requiring 
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the  plaintiff  in  error  to  pay  and  satisfy  said  fee  bills.    Con- 
well  V.  Watkins,  71  111.  488. 

The  decree  of  the  superior  court  will  be  reversed  and  the 
cause  remanded  to  that  court,  with  directions  to  enter  a 
decree  in  accordance  with  the  prayer  of  the  bill. 

Reversed  and  remanded,  with  directions. 


Frank  B.  Gay 

V. 

The  City  01?  Chicago  et  al. 

Opinion  filed  June  ip,  ipo/ — Rehearing  denied  October  8,  ipo/. 

Appeals  and  errors — party  bringing  up  case  must  furnish  com- 
plete printed  abstract  of  record.  Under  the  rules  of  the  Supreme 
Court  a  party  bringing  a  case  to  that  court  for  review  must  furnish 
a  printed  abstract  of  the  record  so  complete  as  to  fully  present 
the  errors  relied  upon  for  reversal  and  enable  the  court  to  deter- 
mine the  questions  involved  without  resort  to  the  written  record, 
and  in  the  absence  of  such  abstract  the  judgment  will  be  affirmed. 

Writ  op  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  R.  W.  Cupford, 
Judge,  presiding. 

A.  D.  Gash,  for  plaintiff  in  error. 

MiCHAEi,  F.  Sullivan,  (James  Hamilton  Lewis, 
Corporation  Counsel,  of  counsel,)  for  defendants  in  error. 

Mr.  Chief  Justice  Hand  delivered  tlie  opinion  of  the 
court: 

This  is  a  writ  of  error  sued  out  of  this  court  to  review 
the  judgment  of  the  Appellate  Court  for  the  First  District 
affirming  the  judgment  of  the  circuit  court  of  Cook  county 
quashing  a  common  law  writ  of  certiorari  sued  out  of  said 
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circuit  court  by  the  plaintiff  in  error  to  review  the  action 
of  the  civil  service  commission  of  the  city  of  Chicago  in 
removing  plaintiff  in  error  as  a  police  patrolman  from  the 
police  force  of  the  city  of  Chicago. 

The  petition  filed  by  the  plaintiff  in  error  is  so  imper- 
fectly abstracted  in  the  printed  abstracts  of  the  record  filed 
in  this  court  that  we  are  unable  to  determine  whether  the 
petition  filed  showed  good  grounds  for  the  issuing  of^said 
writ  or  not.  It  is  abstracted  in  the  following  words :  "Pe- 
tition for  certiorari,  praying  that  city  and  civil  service  com- 
mission bring  record  of  proceedings  of  June  lo,  1903,  on  the 
discharge  of  Frank  B.  Gay  from  the  service  of  the  city;  into 
the  circuit  court  that  said  proceedings  might  be  quashed." 
The  rules  of  this  court  require  a  party  bringing  a  case  to 
this  court  for  review  to  furnish  such  a  complete  printed  ab- 
stract of  the  record  to  the  court  as  will  fully  present  the  er- 
rors relied  upon  as  grounds  of  reversal  and  upon  which  the 
questions  involved  may  be  determined  by  this  court  without 
a  resort  to  the  written  record.  (Staude  v.  Schumacher,  187 
111.  187.)  In  Gibler  v.  City  of  Mattoon,  167  III.  18,  on  page 
22,  it  was  said :  "It  is  the  duty  of  parties  bringing  cases 
here  for  review  to  prepare  and  file  complete  abstracts  of  the 
record  in  accordance  with  the  rules,  and  such  abstracts  as 
we  can  safely  rely  upon.  It  is  not  our  duty  to  perform  this 
work  of  counsel,  which,  in  detail,  as  to  them  is  inconsider- 
able, but  when  imposed  upon  us  is,  in  the  aggregate,  ex- 
tremely burdensome."  We  have,  however,  looked  into  the 
record  sufficiently  to  satisfy  ourselves  that  there  was  such 
delay  in  filing  the  petition  for  the  writ  of  certiorari  that  the 
writ  was  properly  quashed,  under  the  authority  of  City  of 
Chicago  V.  Condell,  224  111.  595. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  ofRrmed. 
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Ths  I1.UN01S  Centrai,  Raii^road  Company 

V. 

CwNTON  L.  Heath. 
Opinion  Med  June  ip,  ipo^ — Rehearing  denied  October  2,  ipoy. 

1.  Pleading — what  does  not  constitute  a  variance.  There  is  no 
variaqpe  between  an  allegation  that  the  plaintiff  was  injured  while 
he  was  uncoupling  cars  and  proof  that  at  the  time  he  received  the 
injury  he  had  uncoupled  the  cars  and  was  attempting  to  close  the 
knuckle  of  the  coupler  to  prevent  the  cars  from  re-coupling  in  case 
they  came  together  again. 

2.  Same — question  of  variance  must  he  raised  at  the  trial.  The 
question  whether  there  is  a  material  variance  between  the  allega- 
tions and  the  proof  must  be  raised  in  the  trial  court  and  cannot  be 
urged  for  the  first  time  in  a  court  of  review. 

3.  Appeals  and  errors — when  questions  of  assumed  risk  and 
contributory  negligence  are  not  open  to  review.  The  questions  of 
assumed  risk  and  contributory  negligence  are  ordinarily  questions 
of  fact,  and  where  the  evidence  found  in  the  record  fairly  tends  to 
support  the  allegations  of  the  declaration  in  an  action  by  a  servant 
against  the  master  for  personal  injury,  the  findings  of  the  jury  and 
the  trial  court  upon  such  questions,  when  approved  by  the  Appel- 
late Court,  are  conclusive  upon  the  Supreme  Court. 

4.  Railroads — stvitchman  does  not  assume  risk  of  a.  danger  he 
does  not  know  exists.  A  switchman  does  not  assume  the  risk  of  in- 
jury from  stepping  into  a  hole  in  the  road-bed,  where  he  does  not 
know,  and  is  not  charged  by  the  circumstances  with  knowledge, 
that  such  hole  exists. 

5.  Instructions — when  instruction  does  not  ignore  defendants 
right  to  have  notice  of  defect  long  enough  to  repair  it.  An  instruc- 
tion in  an  action  for  damages  for  injuries  received  by  a  switchman 
from  stepping  into  a  hole  in  the  road-bed  when  uncoupling  cars, 
which  holds  the  defendant  liable,  on  certain  conditions,  if  the  "de- 
fendant carelessly  and  negligently  permitted  a  hole  or  .depression 
to  he  and  remain  at  or  near"  its  tracks,  does  not  ignore  the  right 
of  the  defendant  to  have  notice  of  the  existence  of  the  hole  for  a 
sufficient  length  of  time  to  have  repaired  it. 

6.  Same — when  instruction  does  not  improperly  direct  attention 
of  jury  to  ad  damnum.  An  instruction  which,  after  enumerating 
the  elements  of  damage,  informs  the  jury  that  they  may  allow  the 
plaintiff  such  sum  "as  in  the  judgment  of  the  jury,  under  the  evi- 
dence and  instructions  of  the  court  in  this  case,  will  be  a  fair  com- 
pensation for  the  injuries  he  has  sustained  or  will  sustain,  if  any, 
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so  far  as  such  damages  and  injuries,  if  any,  are  claimed  and  al- 
leged in  the  first  count  of  the  declaration,  and  shown  by  the  evi- 
dence," etc.,  does  not  improperly  direct  the  attention  of  the  jury 
to  the  amount  of  ad  damnum,  which  is  not  mentioned  in  the  in- 
struction. 

Appeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Kankakee  county;  the  Hon.  Frank  L.  Hooper,  Judge, 
presiding. 

W.  R.  Hunter,  (John  G.  Drennan,  of  counsel,)  for 
appellant. 

Lynn  &  Roe,  T.  W.  Shields,  and  J.  W.  Keating,  for 
appellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

This  was  an  action  on  the  case  commenced  in  the  cir- 
cuit court  of  Kankakee  county  by  the  appellee,  against  the 
appellant,  to  recover  damages  for  an  injury  which  resulted 
in  the  loss  of  his  right  arm.  The  declaration  contained  one 
count,  which  alleged,  in  substance,  that  on  September  ii, 
1904,  while  the  plaintiff  was  in  the  employ  of  the  defend- 
ant as  a  switchman  and  engaged  in  uncoupling  cars  in  de- 
fendant's switch  yard,  in  the  city  of  Chicago,  he  stepped  into 
a  hole  from  four  to  twelve  inches  deep,  contiguous  to  de- 
fendant's railroad  track,  and  was  thereby  thrown  forward, 
and  in  attempting  to  save  himself  from  falling  his  right 
arm  was  caught  between  the  couplers  of  the  cars  which  he 
was  uncoupling  and  was  so  maimed  and  crushed  as  to  ne- 
cessitate the  amputation  thereof;  that  the  defendant  had, 
or  by  the  exercise  of  ordinary  care  ought  to  have  had,  no- 
tice of  the  defective  condition  of  its  road-bed  and  that  the 
plaintiff  did  not  have  notice  thereof,  and  that  it  was  the 
duty  of  the  defendant  to  furnish  plaintiff  a  reasonably  safe 
place  in  which  to  work,  and  in  consequence  of  the  negli- 
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gence  of  the  defendant  in  that  regard  the  plaintiff  was  in- 
jured while  in  the  exercise  of  due  care  for  his  own  safety. 
The  general  issue  was  filed,  and  upon  a  trial  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$10,000,  which  judgment  has  been  affirmed  by  the  Appel- 
late Court  for  the  Second  District,  and  a  further  appeal  has 
been  prosecuted  to  this  court. 

At  the  close  of  all  the  evidence  the  appellant  moved  the 
court  for  a  directed  verdict  in  its  favor,  which  motion  was 
overruled,  and  it  urges  in  this  court  as  ground  of  reversal 
the  action  of  the  court  in  denying  said  motion. 

The  main  contention  of  the  defendant  upon  this  branch 
of  the  case  is,  that  the  declaration  charges  that  the  plaintiff 
was  injured  while  he  was  uncoupling  cars,  while  the  evi- 
dence shows  at  the  time  he  was  injured  he  had  completed 
uncoupling  the  cars  and  was  engaged  in  attempting  to  close 
the  knuckle  of  the  coupler  so  as  to  prevent  the  cars  from 
re-coupling  in  case  they  should  again  come  together, — in 
other  words,  that  there  is  a  material  variance  between  the 
allegations  of  the  declaration  and  the  proofs.  The  plain- 
tiff testified  that  his  duties  were  to  couple  and  uncouple  cars, 
and  that  at  the  time  he  was  injured  four  cars  were  being 
switched;  that  as  the  cars  approached  him  the  conductor 
directed  him  to  "cut  off  that  car  [a  Northwestern  car]  and 
close  the  knuckle ;"  that  he  used  the  lever  to  uncouple  with 
but  that  the  knuckle  could  not  be  closed  with  the  lever;  that 
he  was  attempting  to  close  it  with  his  hand,  which  was  the 
usual  way,  when  he  stepped  into  a  hole  near  the  track,  and 
in  attempting  to  save  himself  from  falling  between  the  cars 
he  got  his  arm  between  the  couplers  and  it  was  crushed. 
We  do  not  think  there  was  a  variance  between  the  cause  of 
action  set  out  in  the  declaration  and  the  proofs.  The  dec- 
laration averred  the  plaintiff  was  uncoupling  cars  at  the 
time  he  was  injured.  The  proof  showed  that  he  had  un- 
coupled the  cars  with  a  lever,  and  was  attempting,  in  the 
usual  way,  to  close  the  knuckle  of  the  coupler  with  his  hand 


Digitized  by  VjOOQ IC 


Oct.  '07.]  I.  C.  R.  E.  Co.  V.  Heath.  815 

so  that  the  cars  would  not  re-couple  in  case  they  came  to- 
gether. This  was  but  the  execution  of  the  order  given  him 
by  his  foreman  and  was  substantially  a  continuous  act,  and 
from  the  evidence  the  jury  were  fully  justified  in  finding, 
within  the  averments  of  the  declaration,  that  the  plaintiff 
was  uncoupling  cars  at  the  time  he  was  injured.  We  fail 
to  discover  in  the  record  that  the  question  of  variance  was 
raised  upon  the  trial,  and  if  it  were  held  there  was  a  ma- 
terial variance  between  the  declaration  and  the  proofs,  such 
variance  was  waived  by  the  defendant,  and  that  question 
could  not  be  raised  in  the  Appellate  Court  for  the  first  time. 

It  is  next  urged  the  appellee  assumed  the  risk  of  being 
injured  by  stepping  into  said  hole,  and  was  guilty  of  con- 
tributory negligence  in  going  between  the  cars  to  close  the 
knuckle.  The  evidence  of  the  plaintiff  showed  that  he  did 
not  know  of  the  existence  of  the  hole  into  which  he  stepped, 
prior  to  the  time  of  his  injury.  If  he  was  not  aware  of  the 
existence  of  the  danger,  obviously  he  did  not  assume  the 
risk  of  being  injured  by  reason  of  such  danger.  He  tes- 
tified that  he  could  not  close  the  knuckle  with  the  lever, 
and  that  at  the  time  he  stepped  into  the  hole  and  was  in- 
jured he  was  proceeding  to  close  the  knuckle  in  the  usual 
way,  with  his  hand,  which  made  it  necessary  that  he  go  be- 
tween the  cars.  He  also  testified  he  was  closing  the  knuckle 
under  the  direction  of  his  foreman.  The  questions  of  as- 
sumed risk  and  contributory  negligence  are  usually  ques- 
tions of  fact,  and  where  the  evidence  found  in  the  record 
fairly  tends  to  support  the  allegations  of  the  declaration,  the 
findings  pf  the  jury  and  the  trial  court,  when  approved  by 
the  Appellate  Court,  upon  those  questions  are  binding  upon 
this  court. 

We  are  of  the  opinion  that  the  circuit  court  did  not  err 
in  declining  to  take  the  case  from  the  jury. 

It  is  next  contended  that  the  trial  court  erred  in  giving 
to  the  jury  the  appellee's  fifth  instruction,  which  reads  as 
follows : 
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• 

"You  are  instructed  that  an  employer,  under  the  law, 
owes  to  its  employees  the  duty  of  using  reasonable  and  or- 
dinary care  to  provide  a  suitable  and  safe  place  for  them  to 
work,  and  if  you  find,  from  a  preponderance  of  the  evidence, 
that  plaintiff  was  on  the  nth  day  of  September,  1904,  in 
the  employment  of  defendant  as  a  switchman  in  its  yards  at 
Chicago,  Illinois,  and  that  defendant  carelessly  and  negli- 
gently permitted  a  hole  or  depression  to  be  and  remain  at 
or  near  its  side-track  No.  2  in  its  yard  *D,'  and  that  the 
same  was  dangerous  to  switchmen,  and  that  defendant  had 
knowledge  of  the  existence  of  said  hole  or  depression  or  by 
the  exercise  of  ordinary  care  might  have  known  it,  and  that 
plaintiff  did  not  know  of  said  defect,  if  any  such  there  was, 
and  had  not  equal  means  of  knowing  with  the  defendant, 
and  that  while  plaintiff  was  in  the  usual  course  of  his  em- 
ployment and  in  the  exercise  of  due  care  and  caution  for  his 
own  safety,  he,  by  reason  of  the  said  hole  or  depression,  if 
any,  caught  his  foot  therein  a<nd  stumbled  and  unavoidably 
threw  his  right  hand  and  arm  between  two  cars,  crushing 
the  same,  then  you  should  find  the  defendant  guilty." 
— on  the  ground  that  it  ignored  the  fact  that  the  appellant 
was  entitled  to  notice  of  the  defective  condition  of  its  road- 
bed a  sufficient  length  of  time  to  enable  it  to  repair  the 
defect  before  it  could  be  held  liable  for  an  injury  resulting 
from  such  defective  condition,  and  reliance  in  support  of 
its  position  is  placed  upon  the  case  of  Illinois  Central  Rail- 
road  Co.  v.  Smith,  208  111.  608.  In  the  Smith  case  the  in- 
struction stated  to  the  jury  if  they  believed  "the  platform 
was  out  of  repair,"  while  in  this  case  the  instruction  in- 
formed the  jury  if  they  believed  the  "defendant  carelessly 
and  negligently  permitted  a  hole  or  depression  to  be  and 
remain  at  or  near  its  side-track."  The  instructions  differ 
materially.  The  one  in  this  case  clearly  contains  the  infer- 
ence that  the  jury  must  find  that  the  defendant  had  per- 
mitted the  hole  or  depression  to  remain  after  it  had  notice 
of  its  existence,  while  in  the  Smith  case  all  the  jury  were 
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required  to  find  was  that  "the  platform  was  out  of  repair." 
It  is  apparent  that  the  defendant  in  that  case  might  have 
received  notice  of  the  defective  condition  of  the  platform 
at  the  very  instant  that  the  injury  occurred,  while  here  the 
defendant  must  have  had  notice  of  the  defective  condition 
of  its  road-bed  and  allowed  it  to  remain  after  it  had  re- 
ceived such  notice,  and  the  question  of  whether  it  permitted 
its  road-bed  to  remain  in  a  defective  condition  a  sufficient 
length  of  time  to  make  it  liable  to  the  plaintiff  by  reason 
of  constructive  notice  was  a  question  of  fact  to  be  deter- 
mined by  the  jury  from  the  evidence.  We  do  not  think  the 
instruction  subject  to  the  criticism  made  thereon.  The  in- 
struction required  the  jury  to  find,  from  a  preponderance 
of  the  evidence,  before  it  could  return  a  verdict  in  favor  of 
the  plaintiff,  (i)  that  appellee  was  in  the  employ  of  the 
appellant  as  a  switchman  at  the  time  of  the  injury;  (2) 
that  appellant  carelessly  and  negligently  permitted  a  hole 
to  be  and  remain  near  its  side-track  in  its  yards;  (3)  that 
said  hole  was  dangerous  to  switchmen,  and  that  appellant 
had  knowledge  of  it  or  by  the  exercise  of  ordinary  care 
might  have  had,  and  that  appellee  did  not  know  and  had 
not  an  equal  opportunity  with  the  appellant  to  know  of  the 
existence  of  such  hole;  (4)  that  appellee  was  in  the  usual 
course  of  his  employment  and  in  the  exercise  of  due  care 
§nd  caution  for  his  own  safety  at  the  time  he  was  injured ; 
and  (5)  that  by  reason  of  the  hole  appellee  caught  his  foot 
therein  and  stumbled  and  unavoidably  threw  his  right  arm 
between  the  two  cars,  causing  the  same  to  be  crushed.  We 
think  the  instruction  contained  a  correct  statement  of  the 
law  and  is  in  accord  with  the  holding  in  Lake  Brie  and  West- 
ern Railroad  Co.  v.  Wilson,  189  111.  89. 

The  sixth  instruction  given  upon  behalf  of  the  appellee 
is  criticised  on  the  ground  that  it  improperly  challenges  the 
attention  of  the  jury  to  the  amount  of  the  ad  damnum  of 
the  declaration.  The  instruction,  after  enumerating  the 
elements  of  damage  which  might  be  considered  by  the  jury 
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if  they  found  in  favor  of  the  plaintiff,  informed  the  jury  that 
they  might  allow  the  plaintiff  such  "sum  as  in  the  judgment 
of  the  jury,  under  the  evidence  and  instructions  of  the  court 
in  this  case,  will  be  a  fair  compensation  for  the  injuries  he 
has  sustained  or  will  sustain,  if  any,  so  far  as  such  damages 
and  injuries,  if  any,  are  claimed  and  alleged  in  the  first 
count  of  the  declaration  and  shown  by  the  evidence,  if  any, 
bearing  on  the  question  of  plaintiff's  injuries."  The  jury 
were  limited  by  the  instruction  to  such  elements  of  damage 
as  were  allied  in  the  declaration  and  shown  by  the  evi- 
dence, and  we  are  unable  to  see  how  they  could  have  been 
misled  by  the  instruction.  The  jury  were  not  referred  to 
the  amount  of  the  ad  damnum  of  the  declaration,  and  we  do 
not  think  the  giving  of  the  instruction  constituted  reversi- 
ble error. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Cari,  O.  E.  Matthern  et  al. 

V. 

Ode  L.  Rankin. 
Opinion  filed  June  ip,  ipo^ — Rehearing  denied  October  5,  ipo/l 

1.  Wills — when  will  creates  an  active  trust,  A  will  devising 
all  of  the  estate  to  a  trustee  to  hold  in  trust  for  a  definite  period, 
manage  the  estate,  keep  it  in  repair,  re-build  buildings  from  the 
proceeds  of  insurance  policies  in  case  of  fire,  keep  the  buildings  in- 
sured, pay  the  taxes,  make  leases  for  such  terms  and  at  such  rentals 
as  he  deems  best,  and  pay,  during  his  trusteeship,  certain  charges 
in  favor  of  specified  beneficiaries,  creates  an  active  trust,  requiring 
the  trustee  to  remain  in  actual  control  of  the  property  during  the 
period  of  the  trust. 

2.  Samb — when  trustee  has  a  vested  estate  which  passes  to  his 
trustee  in  bankruptcy.  Where  a  will  devises  the  entire  estate  to 
the  grandson  of  the  testatrix  in  trust  for  certain  purposes,  and  pro- 
vides that,  subject  to  the  trust,  he  shall  hold  the  estate  to  himself. 
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his  heirs  and  assigns  forever,  and  shall  have  the  right,  subject  to 
the  charges,  to  hold  the  net  income  for  his  own  use  during  the 
period  of  the  trust,  and  that  when  the  trust  is  ended  and  the  charges 
paid  the  entire  estate  shall  be  conveyed  to  him  absolutely,  or  if  he 
dies  before  the  trust  is  ended,  to  his  devisees,  or  if  he  dies  intes- 
tate, to  his  children,  subject  to  his  wife's  dower  and  homestead,  the 
grandson  takes  a  vested  equitable  estate  which  passes  to  his  trustee 
in  bankruptcy,  but  the  wife  and  children  take  no  interest. 

Writ  o^  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  W.  M.  McEwen,  Judge,  presiding. 

W11.UAM  R.  Brand,  for  plaintiffs  in  error. 

Dai,e  &  Francis,  E.  R.  Ede,  and  Ode  L.  Rankin, 
(Frank  L.  Childs,  of  counsel,)  for  defendant  in  error. 

Mr.  Chie^  Justice  Hand  delivered  the  opinion  of  the 
court : 

This  was  a  bill  in  chancery  filed  in  the  superior  court  of 
Cook  county  by  Ode  L.  Rankin,  as  trustee  in  bankruptcy 
of  the  estate  of  Carl  O.  E.  Matthern,  a  bankrupt,  against 
Carl  O.  E.  Matthern,  as  trustee  under  the  will  of  Caroline 
Keck,  deceased,  Louisa  Matthern,  his  wife,  and  Raymah 
Matthern,  his  daughter,  and  Charles  Keck  and  Catherine 
Keck,  legatees  under  the  will  of  Caroline  Keck,  deceased, 
praying  for  a  construction  of  the  will  of  Caroline  Keck 
as  to  whether  said  will  created  a  trust  and  whether  Louisa 
Matthern  and  Raymah  Matthern,  wife  and  daughter  of 
Carl  O.  E.  Matthern,  took  any  interest  in  the  estate  of 
said  Caroline  Keck,  deceased,  under  the  terms  of  the  will 
of  said  Caroline  Keck,  deceased,  and  what  interest,  if  any, 
the  said  Carl  O.  E.  Matthern  took  under  said  will  which 
passed  to  the  complainant,  as  trustee  in  bankruptcy  of  said 
Carl  O.  E.  Matthern.  Answers  and  replications  were  filed 
and  a  hearing  wa!s  had  in  open  court,  and  a  decree  was 
entered  holding  that  said  Charles  Keck  and  Catherine  Keck 
took  the  legacies  mentioned  in  the  first  division  of  said  will 
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unaffected  by  the  bankruptcy  of  said  Carl  O.  E.  Matthem ; 
that  the  will  created  an  active  trust  in  Carl  O.  E.  Matthem 
for  the  period  of  ten  years,  and  that,  subject  to  the  payment 
of  the  legacies  of  Charles  Keck  and  Catherine  Keck  and  the 
active  trust  created  in  Carl  O.  E.  Matthem  for  the  period 
of  ten  years,  the  said  Carl  O.  E.  Matthem  was  the  equitable 
owner  in  fee  of  all  the  estate  of  Caroline  Keck,  deceased, 
which  estate,  subject  to  said  legacies  and  trust,  passed  to 
the  complainant,  and  that  Louisa  Matthem  and  Raymah 
Matthem  took  no  interest  in  said  estate  under  the  will  of 
Caroline  Keck,  deceased,  and  Carl  O.  E.  Matthern,  Louisa 
Matthem  and  Raymah  Matthem  have  prosecuted  a  writ  of 
error  from  this  court  to  review  said  decree,  and  Ode  L. 
Rankin  has  assigned  cross-errors. 

The  will  reads,  in  part,  as  follows : 

^^Firsi — I  give,  devise  and  bequeath  to  my  grandson, 
Carl  Otto  Emil  Matthern,  being  the  only  child  of  my  de- 
ceased daughter,  Louisa  Matthem,  all  my  estate,  real  and 
personal,  to  have  and  to  hold  the  same  for  the  period  of  ten 
years  from  and  after  my  death,  in  trust  for  the  following 
uses  and  purposes: 

"L  He  shall  manage  my  estate,  keep  my  real  estate  in 
repair  and  insured,  pay  all  taxes  and  special  assessments 
against  the  same  and  make  leases  of  such  part  of  my  real 
estate  as  he  may  not  occupy  himself,  for  such  length  of 
time  and  at  such  rental  as  to  him  may  seem  best;  and  in 
case  of  the  destruction  of  any  part  of  the  improvements  on 
my  real  estate  my  said  trustee  shall  use  the  proceeds  of  all 
insurance  policies  for  the  purpose  of  re-constmcting  the  im- 
provements on  said  property.  My  said  tmstee  may  hold 
and  use  my  personal  property  or  sell  and  convert  the  same 
into  money,  using  the  proceeds  for  the  payments  to  be  made 
by  him,  as  hereinafter  stated,  but  my  said  trustee  shall  not 
have  the  right  to  encumber  or  sell  any  part  of  my  real  estate. 

"IL  My  said  trustee  shall  pay  all  my  just  debts,  and 
during  the  ten  years  of  his  tmsteeship  shall  pay  to  Catherine 
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Keck,  the  wife  of  my  deceased  son,  Charles  Keck,  interest 
at  the  rate  of  five  per  cent  per  annum  on  the  principal  sum 
of  two  thousand  five  hundred  dollars  ($2500),  such  pay- 
ments to  be  made  quarter-annually.  Should  said  Cather- 
ine Keck  die  during  said  ten  years,  then  for  the  remainder 
of  said  ten  years  my  said  trustee  shall  pay  said  interest 
to  Charles  Keck,  of  Milwaukee,  son  of  my  deceased  son, 
Charles  Keck,  and  at  the  end  of  said  ten  years  shal^  pay 
and  distribute  said  principal  sum  of  $2500  among  my  grand- 
children, the  children  of  said  Charles  Keck,  of  Milwaukee, 
the  descendants  of  a  deceased  child,  if  any,  to  take  the  par- 
ent's share.  If  her  death  should  occur  after  said  ten  years, 
then,  likewise,  said  principal  sum  shall  be  distributed  be- 
tween the  children  of  said  Charles  Keck ;  but  my  said  trus- 
tee shall  have  the  right,  during  the  life  of  said  Catherine 
Keck,  to  pay  to  her,  from  time  to  time,  such  part  of  said 
principal  sum  of  $2500  as  to  him  may  seem  best  and  her 
necessities  may  demand. 

"III.  My  said  trustee  shall  pay  to  my  said  grandson, 
Charles  Keck,  of  Milwaukee,  during  said  ten  years,  interest 
at  the  rate  of  five  per  cent  per  annum  on  the  principal  sum 
of  $2500,  such  payments  to  be  made  quarter-annually,  and 
at  the  end  of  said  ten  years  shall  pay  to  said  Charles  Keck 
said  principal  sum  of  $2500.  Should  said  Charles  Keck 
die  during  said  ten  years,  then  said  interest  shall  during 
the  remainder:  of  said  ten  years  be  paid  to  his  children,  and 
at  the  end  of  said  ten  years  said  principal  sum  of  $2500  shall 
be  paid  and  distributed  between  his  children,  the  children 
of  any  deceased  child  to  take  the  parent's  share ;  but  in  this 
case,  also,  my  said  trustee  shall  have  the  right,  from  time 
to  time,  to  pay  to  said  Charles  Keck  such  part  of  said  prin- 
cipal stun  as  to  him  may  seem  best  and  the  necessities  of 
said  Charles  Keck  may  demand.  The  payments,  as  well  of 
principal  as  of  interest,  to  be  made  according  to  this  and 
preceding  paragraphs,  are  hereby  made  a  charge  upon  my 
real  estate,  and  in  case  of  the  failure  of  my  trustee  to  make 
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such  payments  when  due,  the  parties  entitled  to  the  same 
shall  have  the  right  to  enforce  such  payments  by  proper 
legal  proceedings. 

"IV.  Subject  to  the  above  trust,  I  give,  devise  and  be- 
queath all  my  estate,  real  and  personal,  to  my  said  grand- 
son, Carl  Otto  Emil  Matthern,  to  have  and  to  hold  the  same 
to  him,  his  heirs  and  assigns  forever,  and  he  shall  have  the 
rigl^  to  receive  and  hold  the  net  proceeds  of  the  income  of 
my  estate  during  said  ten  years  and  thereafter  for  his  own 
uses  and  purposes,  but  subject  always  to  the  charges  above 
mentioned.  At  the  end  of  said  ten  years,  and  when  all  the 
said  charges  above  mentioned  have  been  fully  paid,  all  my 
estate,  real  and  personal,  shall  then  be  conveyed  to  himself, 
the  said  Carl  Otto  Emil  Matthern,  he  being  at  that  time 
the  trustee  to  make  the  conveyance.  If  said  Carl  Otto  Emil 
Matthern  should  at  that  time  have  deceased,  my  said  estate 
shall  be  conveyed  to  the  devisees  under  his  last  will  and 
testament,  if  he  die  testate,  or  if  he  die  intestate,  then  to  his 
children,  the  children'of  the  deceased  child  to  take  the  par- 
ent's share,  but  the  conveyance  to  be  subject  to  his  wife's 
dower  and  homestead  right. 

*'V.  Should  said  Carl  Otto  Emil  Matthern  die  during 
the  period  of  said  trust, — ^that  is,  within  the  ten  years  next 
after  my  death, — then  the  Security  Title  and  Trust  Com- 
pany of  Chicago  is  appointed  his  successor  and  trustee  un- 
der this  last  will  and  testament,  with  power  to  manage  said 
estate  and  collect  the  income  arising  therefrom  and  out  of 
the  same  to  make  the  payments  above  provided  for,  and  at 
the  end  of  said  ten  years  to  make  the  conveyance  above 
mentioned." 

It  is  conceded  that  the  legacies  to  Charles  Keck  and 
Catherine  Keck  are  unaffected  by  the  bankruptcy  of  Carl 
O.  E.  Matthern.  The  first  question,  therefore,  arising  in 
this  case  is  whether  the  cross-errors  of  the  complainant, 
which  challenge  the  correctness  of  that  part  of  the  decree 
which  determines  that  the  will  of  Caroline  Keck,  deceased, 
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created  an  active  trust  in  Carl  O.  E.  Matthern  in  the  estate 
of  Caroline  Keck  for  the  period  of  ten  years,  is  correct. 

Caroline  Keck  devised  to  Carl  O.  E.  Matthern  all  her 
estate,  to  have  and  to  hold  in  trust  for  the  period  of  ten 
years  from  and  after  her  death,  and  the  will  provides  that 
Carl  O.  E.  Matthern  shall  manage  the  estate,  keep  the  real 
estate  in  repair  and  insured,  pay  all  taxes  and  special  as- 
sessments against  the  same,  and  make  leases  of  such  part 
of  the  real  estate  as  he  may  not  occupy  himself  for  such 
length  of  time  and  at  such  rental  as  to  him  may  seem  best, 
and  in  case  of  the  destruction  of  any  part  of  the  improve- 
ments on  said  real  estate  shall  use  the  proceeds  of  all  in- 
surance policies  for  the  purpose  of  re-constructing  the  im- 
provements on  said  property,  and  shall  during  the  time  of 
his  trusteeship  pay  to  Catherine  Keck,  the  wife  of  Charles 
Keck,  interest  at  the  rate  of  five  per  cent  per  annum  on 
the  principal  sum  of  $2500,  such  payments  to  be  made  quar- 
ter-annually, and  shall  pay  to  Charles  Keck,  during  said  ten 
years,  interest  at  the  rate  of  five  per  cent  per  annum  on  the 
principal  sum  of  $2500,  Such  payments  to  be  made  quarter- 
annually,  and  at  the  end  of  ten  years,  and  when  all  the 
charges  above  mentioned  have  been  fully  paid,  shall  convey 
to  himself  all  of  said  real  estate.  Caroline  Keck  died  pos- 
sessed of  tw6  pieces  of  improved  real  estate  in  the  city  of 
Chicago,  described  as  Nos.  584  and  586  Wells  street,  and 
which  were  worth  approximately  $20,000  and  yielded  an 
income  of  about  $100  per  month,  which  property  was  taken 
possession  of  by  Carl  O.  E.  Matthern  subsequent  to  the 
death  of  Caroline  Keck,  which  occurred  on  the  seventh  day 
of  January,  1901.  Said  Carl  O.  E.  Matthern  was  adjudged 
a  bankrupt  on  August  6,  1902,  and  on  September  26,  1902, 
the  complainant  was^  appointed  trustee  of  the  estate  of  said 
Carl  O.  E.  Matthern,  bankrupt. 

An  active  trust  is  said  to  exist  when  the  trustee  is  not 
merely  a  passive  depositary  of  the  estate,  but  is  required  to 
take  active  measures  to  carry  into  effect  the  general  inten- 
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tion  of  the  creator  of  the  trust.  (Anderson's  Dictionary  of 
Law,  p.  1057.)  I^  Bldred  v.  Meek,  183  111.  26,  on  page  35, 
it  was  said:  "Appellants  seem  to  overlook  the  thirteenth 
clause  of  the  will,  which  directs  that  the  executor  (trustee) 
shall  keep  the  lands  rented ;  *  *  *  that  he  shall  pay  legal 
taxes  and  assessments,  repair  buildings,  etc.,  and  re-build 
when  for  the  best  interest  of  the  estate,  and  keep  the  build- 
ings insured,  and  that  he  apply  the  balance  of  the  proceeds 
equally  in  the  'necessary  care,  maintenance  and  education  of 
those  entitled  to  the  actual  benefit  of  the  respective  trusts 
under  the  terms  and  provisions  of  the  will.'  The  duties  im- 
posed upon  the  trustee  are  more  than  passive.  They  are 
active  duties,  vesting  and  holding  the  title  in  him  pending 
the  period  mentioned,  and  constitute  him  more  than  a  mere 
naked  trustee,  and  hence  would  authorize  a  court  of  chan- 
cery to  direct  and  control  the  mode  and  manner  of  execu- 
tion." The  duties  imposed  upon  the  trustee  in  this  case  are 
more  than  passive.  They  are  active  duties.  We  think, 
therefore,  it  is  clear  that  the  will  of  Caroline  Keck  con- 
ferred such  active  duties  upon  Carl  O.  E.  Matthern  with 
reference  to  the  management  and  control  of  the  real  estate 
of  Caroline  Keck  as  to  require  that  he  should  remain  in 
actual  control  of  said  real  estate  during  the  period  covered 
by  said  trust,  and  are  of  the  opinion  the  triarcourt  did  not 
err  in  holding  that  the  will  of  Caroline  Keck  created  an 
active  trust  in  said  Carl  O.  E.  Matthern. 

The  next  question  that  arises  upon  this  record  is,  what 
interest,  if  any,  does  Carl  O.  E.  Matthern  take  in  the  es- 
tate of  Caroline  Keck,  deceased?  By  her  will  Caroline 
Keck,  subject  to  the  charges  and  trust  created  thereby,  gave, 
devised  and  bequeathed  all  of  her  estate,  real  and  personal, 
to  said  Carl  O.  E.  Matthern,  to  have  and  to  hold  the  same, 
to  him  and  his  heirs  and  assigns  forever,  and  she  provided 
therein  he  should  have  the  right  to  receive  and  hold  the 
net  proceeds  of  the  income  thereof  during  said  ten  years, 
and  thereafter  for  his  own  uses  and  purposes.     She  also 
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provided  that  at  the  expiration  of  said  ten  years,  and  when 
the  charges  against  her  estate  created  by  the  will  should 
have  been  satisfied,  the  estate  should  be  conveyed  to  said 
Carl  O.  E.  Matthern  absolutely,  and  in  case  of  his  death 
prior  to  the  expiration  of  said  ten  years  said  estate  should 
be  conveyed  to  his  devisees,  if  he  died  testate,  or  to  his 
children,  if  he  died  intestate,  the  child  of  a  deceased  child 
to  take  the  parent's  share,  such  conveyance  to  be  made  sub- 
ject to  his  wife's  dower  and  homestead  therein.  The  will, 
we  think,  clearly  gave  to  Carl  O.  E.  Matthern  the  entire 
estate  of  Caroline  Keck,  subject  to  the  payment  of  the  lega- 
cies to  Charles  Keck  and  Catherine  Keck  and  the  trust  for 
the  period  of  ten  years  created  thereby,  and  that  said  Carl 
O.  E.  Matthern  was  the  equitable  owner  of  said  estate,  sub- 
ject to  the  payment  of  said  legacies  and  said  trust,  at  the 
time  he  became  bankrupt ;  and  we  think  it  equally  clear  that 
the  provisions  of  the  will  that  at  the  end  of  said  ten  years 
the  property  should  be  conveyed  to  Carl  O.  E.  Matthern, 
or,  in^'case  of  his  death  before  the  expiration  of  said  ten 
years,  to  his  devisees  or  children,  was  but  a  method  pro- 
vided for  by  the  will  of  investing  him,  or  in  case  of  his 
death  his  devisees  or  children,  with  the  legal  title  to  said 
estate  freed  from  said  charges  and  said  trust,  and  that  those 
provisions  of  the  will  did  not  have  the  effect  to  cut  down 
the  equitable  estate  given  to  him  by  the  will  to  an  estate 
of  less  than  an  equitable  fee,  subject  to  said  legacies  and  said 
trust.  Such  being  our  conclusion  as  to  the  interest  in  the 
estate  of  Caroline  Keck  taken  by  Carl  O.  E.  Matthern  under 
the  terms  of  her  will,  it  follows  that  his  wife,  Louisa  Mat- 
thern, and  his  daughter,  Raymah  Matthern,  took  no  interest 
in  said  estate,  and  that  the  interest  which  Carl  O.  E.  Mat- 
thern acquired  in  the  estate  of  Caroline  Keck,  deceased,  by 
virtue  of  her  will,  being  a  vested  estate  at  the  time  of  his 
bankruptcy,  it  passed  to  his  trustee  in  bankruptcy. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  superior  court  will  be  affirmed.  ry  M       d 
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Joseph  E.  Forsyth  et  al 

J,  D.  Barnes,  Receiver. 
Opinion  filed  June  ip,  ipoy — Rehearing  denied  October  p,  ipoy, 

1.  Conflict  of  laws — law  of  place  where  the  contract  is  made 
controls  capacity  of  parties.  As  between  the  law  of  the  place  where 
a  note  and  warrant  of  attorney  signed  by  a  married  woman  is  made 
and  the  law  of  the  married  woman's  domicile,  the  questions  of  the 
validity  of  the  note  and  warrant  of  attorney  and  the  capacity  of  the 
married  woman  to  make  them  are  governed  by  the  law  of  the  place 
of  the  contract. 

2.  Same — common  law  is  presumed  to  prevail  in  another  State. 
In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  by  the 
courts  of  this  State  that  the  common  law  prevails  in  another  State. 

3.  Constitutional  law — court  may  inquire  into  jurisdiction  of 
courts  of  another  State.  The  provision  of  the  Federal  constitution 
that  full  faith  and  credit  shall  be  given  to  the  judicial  proceedings 
of  each  State  in  every  other  State  does  not  prevent  a  court  of  one 
State  from  inquiring  into  the  jurisdiction  of  a  court  of  another 
State  to  render  a  judgment,  notwithstanding  there  is  a  recital  of 
jurisdictional  facts  in  the  record  of  the  foreign  judgment 

4.  Married  women — at  common  law  a  married  woman's  con- 
tract is  void.  At  common  law  all  contracts  of  a  married  woman 
are  absolutely  void,  and  the  disability  in  that  respect  cannot  be 
overcome  by  any  form  of  acknowledgment  or  mode  of  execution  or 
by  uniting  with  the  husband  in  making  the  contract. 

5.  Same — when  judgment  by  confession  is  void.  At  common 
law  a  judgment  entered  by  confession  and  without  notice  upon  a 
note  and  warrant  of  attorney  executed  by  a  married  woman  dur- 
ing coverture  is  void,  and  can  be  attacked  directly  or  collaterally. 

6.  Pleading — coverture  may  be  proved  under  plea  of  nul  tiel 
record.  In  an  action  of  debt  on  a  judgment  by  confession  on  a 
note  signed  by  a  married  woman  the  coverture  of  the  defendant 
may  be  proved  under  the  plea  of  nul  tiel  record,  though  not  spe- 
cifically put  in  issue  by  the  pleadings. 

Appeai.  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  AxEi*  Chytraus,  Judge,  presiding. 
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This  is  an  appeal  from  the  judgment  of  the  Appellate 
Court  for.  the  First  District  affirming  a  judgment  of  the 
superior  court  of  Cook  county  in  an  action  of  debt. 

To  support  his  action  in  the  trial  court  appellee  offered 
in  evidence  a  transcript  of  the  judgment  entered  by  con- 
fession against  appellants  in  the  court  of  common  pleas  of 
Auglaize  county,  Ohio,  on  a  note  and  warrant  of  attorney 
executed  by  both  of  the  appellants  and  payable  in  Ohio. 
The  note  was  dated  Sidney,  Ohio,  November  9,  1892,  for 
$1637.98,  payable  eighteen  months  after  date.  The  war- 
rant for  confession  of  judgment  authorized  any  attorney 
at  law  to  appear,  after  the  note  became  due,  for  the  signers, 
or  either  of  them,  in  any  court  of  record  in  the  State  and 
confess  judgment.  Several  payments  of  interest  were  en- 
dorsed, the  last  one  being  January  i,  1897.  John  W.  Loree 
confessed  judgment  on  said  note,  as  attorney  for  said  de- 
fendants, on  January  2,  1905.  Appellant  Anna  M.  Forsyth 
testified  that  she  was  and  had  been  the  wife  of  Joseph  E. 
Forsyth,  the  other  appellant,  since  their  marriage,  in  1876; 
that  she  did  not  know  and  had  never  heard  of  John  W. 
Loree;  that  she  had  never  communicated  with  him,  either 
directly  or  indirectly,  in  speech  or  writing. 

Trial  was  had  before  the  court  with  a  jury.  Appellants 
moved  at  the  close  of  the  plaintiff's  testimony,  and  again  at 
the  close  of  all  the  evidence,  to  instruct  the  jury  to  find 
in  favor  of  each  defendant,  separate  motions  being  offered 
for  each,  with  appropriate  instructions.  The  motions  were 
overruled,  and  on  motion  of  appellee  the  court  instructed 
the  jury,  in  writing,  to  find  the  issues  in  appellee's  favor  in 
the  amount  of  $2558.10  for  the  debt  and  $117.55  for  dam- 
ages, and  the  jury  thereupon  returned  a  verdict  for  these 
amounts.  Motions  for  new  trial  and  in  arrest  of  judgement 
were  overruled  and  an  appeal  taken  to  the  Appellate  Court. 
That  court  affirmed  the  judgment  of  the  lower  court,  and 
this  appeal  was  thereupon  prayed. 
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Rosenthal  &  Hamii^l,  and  Charms  Goodman,  for 
appellants : 

The  note  and  warrant  of  attorney  appearing  to  have 
been  executed  in  Ohio  and  the  note  being  payable  in  that 
State,  all  questions  regarding  their  validity  and  the  capacity 
of  thi  makers  to  execute  them  are  determined  by  the  laws 
of  Ohio.  Pope  v.  Hanke,  52  111.  App.  453 ;  Evans  v.  An- 
derson, 78  111.  558;  Anstedt  v.  Sutter,  30  id.  164;  Milliken 
V.  Pratt,  125  Mass.  374;  Nichols  &  Shepard  Co.  v.  Mar- 
shall, 108  Iowa,  518;  Nixon  v.  H alley,  78  111.  611;  Story 
on  Conflict  of  Laws,  (7th  ed.)  sec.  103;  i  Wharton  on 
Conflict  of  Laws,  (3d  ed.)  sec.  118. 

The  courts  of  Illinois  do  not  take  judicial  notice  of  the 
laws  of  any  other  State,  and  in  the  absence  of  proof  to  the 
contrary  the  presumption  must  be  indulged  that  the  common 
law  is  in  force  in  Ohio.  Tinkler  v.  Cox,  68  111.  119;  Dal- 
ton  V.  Taliaferro,  10 1  111.  App.  592;  Schlee  v.  Guckenhei- 
mer,  179  id.  593. 

At  common  law  the  contract  of  a  married  woman  is 
void.  Taylor  v.  Boardman,  92  111.  566 ;  Thomas  v.  Lowy, 
60  id.  512;  McLean  v.  Griswold,  22  id.  218;  Garretson  v. 
Straivn,  54  id.  402;  Caldwell  v.  Walters,  18  Pa.  St.  79; 
Graham  v.  Long,  65  id.  383. 

The  warrant  of  attorney  executed  by  the  appellant  Anna 
M.  Forsyth  being  void,  the  Ohio  court  acquired  no  jurisdic- 
tion over  her,  and  its  judgment,  as  to  her,  was  void.  White 
V.  Jones,  38  111.  159;  Bannon  v.  People,  1  111.  App.  496; 
Baldzvin  v.  Preydendall,  10  id.  106;  Dorrance  v.  Scott, 
3  Whart.  309;  Higgins  v.  Peltser,  49  Mo.  152;  Griffith  v. 
Clarke,  18  Md.  457;  Cary  v.  Dixon,  51  Miss.  593. 

Where  a  court  has  no  jurisdiction  over  the  person  of  a 
defendant  its  judgment  against  that  defendant  will  be  an 
absolute  nullity,  and  it  may  be  attacked  at  any  time  and  in 
any  proceeding.  Swift  v.  Allen,  55  111.  303;  People  v. 
Scclyc,  146  id.  189;  Dickey  v.  Chicago,  152  id.  468;  Dem- 
illy  v.  Grosrcnaud,  201  id.  272;  Field  v.  Picld,  215  id.  496. 
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The  constitutional  provision  that  full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  State,  does  not  prevent 
an  inquiry  into  the  jurisdiction  of  the  court  which  rendered 
the  judgment  sued  upon  and  offered  in  evidence.  Thompson 
V.  Whitman,  i8  Wall.  457;  Simmons  v.  Saul,  138  U.  S. 
439;  Reynolds  v.  Stockton,  140  id.  254;  Bank  v.  Wiley, 
19s  id.  257;  Olson  V.  Fireproofing  Co.  116  111.  App.  573; 
Field  V.  Field,  215  111.  496. 

John  W.  Creekmur,  and  Rufus  Cope,  for  appellee: 

The  record  of  a  judgment  is  presumptive  evidence  of  its 
own  validity  and  of  the  authority  of  the  court  to  act.  Fa- 
mous Manf.  Co.  v.  Wilcox,  180  111.  249;  Thompson  v.  Em- 
met t,  IS  id.  415;  Whit  taker  v.  Murray,  15  id.  293;  Gillen 
V.  Ellison,  13  Ohio,  447. 

A  court  will  take  judicial  notice  of  important  historical 
facts  and  of  those  things  that  are  matters  of  common  knowl- 
edge. McCoy  V.  World's  Columbian  Exposition,  186  111. 
356;  Harmon  v.  Chicago,  no  id.  400;  People  v.  Maxzvell, 
84  N.  Y.  S.  947;  DeCeles  v.  United  States,  13  Ct.  CI.  117; 
Cross  V.  Sabin,  13  Fed.  Rep.  308;  Humphrey  v.  Burnside, 
67  Ky.  218. 

While  courts,  in  the  absence  of  proof,  in  many  cases 
have  entertained  the  presumption  that  the  common  law  was 
in  force  in  a  sister  State,  in  very  many  cases  courts  have 
adopted  the  presumption  that  the  law  of  a  sister  State  wa^ 
the  same  as  the  law  of  the  forum.  Worthington  v.  Hanna, 
23  Mich.  S2^;Rape  v.  Heaton,  9  Wis.  329;  Walsh  v.  Dart, 
12  id.  635;  Juilliard  &  Co.  v.  May,  130  111.  97;  Strauss  v. 
Bank,  72  111.  App.  318;  Drago  v.  Graham,  9  Ind.  212. 

There  is  a  presumption  in  favor  of  the  validity  of  a  con- 
tract made  in  a  sister  State  and  not  in  conflict  with  the  law 
of  Illinois  that  can  be  overcome  only  by  proof  to  the  con- 
trary. No  presumption  will  be  entertained  that  invalidates 
such  a  contract.    Hakes  v.  Bank,  164  111.  274;  Chumasero 
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V.  Gilbert,  24  id.  293;  Roosa  v.  Crist,  17  id.  293;  Miller  v. 
Wilson,  146  id.  523;  Strauss  v.  Bank,  72  111.  App.  318; 
Juilliard  &  Co.  v.  May,  130  111.  87. 

In  an  action  on  a  judgment  rendered  in  a  sister  State, 
judicial  notice  will  be  taken  of  the  laws  of  that  State  so  far 
as  necessary  to  ascertain  the  faith  and  credit  to  be  given  to 
the  judgment.  Roe  v.  Hulbert,  17  III.  572;  Rendleman  v. 
Rendleman,  118  id.  257;  VanMatre  v.  Sankey,  148  id. 
537;  Hull  v.  Webb,  78  111.  App.  617;  Welsh  v.  Sykes,  3 
Gilm.  119. 

A  judgment  against  a  married  woman  who  is  subject  tcT 
the  disability  of  coverture  is  not  void  but  voidable  only, 
and  she  must  make  her  defense  as  any  other  defendant. 
Work  V.  Cowhick,  81  111.  319;  Vick  v.  Pope,^Si  N.  C.  22; 
Glove  V.  Moon,  60  Ga.  189;  Washburn  v.  George,  61  id. 
512;  Burke  V.  Hill,  55  Ind.  419. 

The  want  of  ability  to  contract  is  a  personal  disability 
affecting  feme  coverts  domiciled  within  the  jurisdiction  of 
the  laws  of  the  State  by  which  such  disability  is  attached  to 
coverture.  The  operation  of  such  law  is  limited  to  contracts 
made  within  the  State  of  the  domicile  of  the  party.  Gardner 
V.  Poydras,  13  La.  79;  Hill  v.  Bank,  45  N.  H.  300;  Arm- 
strong V.  Best,  112  N.  C.  59. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  record  does  not  disclose  where  appellants  resided 
when  the  note  was  executed,  but  the  fact  that  the  note  was 
dated  at  Sidney,  Ohio,  and  payable  at  the  German- American 
Bank  of  that  city,  would  indicate  that  the  contract  was  made 
and  to  be  performed  in  Ohio.  In  view  of  the  fact  that  ap- 
pellants were  sued  in  Cook  county  and  there  is  nothing  in 
the  record  to  indicate  that  their  domicile  is  elsewhere,  it 
must  be  presumed  that  Cook  county  is  the  domicile  of  Anna 
M.  Forsyth.  The  general  rule  of  law  is,  that  as  between 
the  law  of  the  place  where  a  contract  is  made  and  of  the 
place  where  the  married  woman  is  domiciled,  her  capacity 
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to  make  a  contract  is  governed  by  the  former  and  not  by 
the  latter,     (i  Wharton  on  Conflict  of  Laws, — 3d  ed. — 
sec.  118.)     The  note  and  warrant  of  attorney  appearing 
froHi  this  record  to  have  been  executed  in  Ohio  and  payable 
there,  questions  regarding  their  validity  and  the  capacity  of 
the  makers  to  make  them  must  be  determined  by  the  laws 
of  that  State.    Bvans  v.  Anderson,  78  111.  558;   Nixon  v.  ; 
Halley^^yS  id.  611;   Abt  v.  American  Trust  and  Savings  , 
Bpnk, ^i^g  id.  467;  Milliken  v.  Pratt,  125  Mass.  311 ;  Story/ 
on  Conflict  of  Laws,  (7th  ed.)  103;  22  Am.  &  Eng.  Ency.' 
of  hsL^j  (2d  ed.)  p.  1322,  and  cases  there  cited. 

While  the  coverture  of  appellant  Anna  M.  Forsyth  was 
not  specifically  put  in  issue  under  the  pleadings,  yet  the  evi- 
dence of  that  fact  was  properly  admissible  under  the  plea 
of  nul  tiel  record,  Streeter  v.  Streetcr,  43  111.  155 ;  Thomas 
v.  Lowy,  60  id.  512;  Culver  v.  Johnson,  90  id.  91. 

Appellants  contend  that  appellee's  cause  of  action  being 
based  upon  the  note  and  power  of  attorney  executed  in 
Ohio,  he  must  rely  upon  the  law  of  that  State  to  maintain 
his  suit,  and  that  as  the  record  fails  to  disclose  any  refer- 
ence, either  in  the  pleadings  or  the  evidence,  to  any  particu- 
lar law  of  Ohio  governing  this  case,  it  must*  be  assumed 
that  the  common  law  prevails  there  as  to  the  right  to  enter 
judgment  by  confession  against  a  married  woman  under  a 
power  of  attorney  executed  by  her  during  her  coverture. 
This  court,  in  Crouch  v.  Hall,  15  111.  263,  said  (p.  265)  : 
"As  a  general  principle,  courts  will  not  take  judicial  notice 
of  the  laws  of  another  country,  but  they  must  be  alleged 
and  proved  as  facts.  Especially  is  this  the  case  as  to  the 
statutes  and  local  usages  of  such  country.  But  the  rule  is 
not  without  qualification.  In  the  absence  of  all  proof  to  the 
contrary,  the  common  law  is  presumed  to  prevail  in  the 
States  of  the  Union.  On  a  common  law  question  the  courts 
of  one  State  will  assume  that  the  common  law  is  in  force 
in  a  sister  State."  This  court  reiterated  this  doctrine  in 
Tinkler  v.  Cox,  68  111.  119,  and  Schlce  v.  Guckenheimcr, 
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179  id.  593,  and  in  this  last  case  we  said  (p.  596)  :  "Courts 
do  not,  as  a  rule,  take  judicial  notice  of  the  laws  of  another 
State  or  country,  and  their  statutes  or  local  usages  must  be 
averred  and  proven  where  relied  on  to  aid  in  sustaining^  a 
cause  of  action  or  defense  in  this  State.  Such  is  not  the 
rule,  however,  in  reference  to  the  common  law,  which,  in 
the  absence  of  proof  to  the  contrary,  will  be  presumed  to 
prevail  in  the  States  of  the  Union.  On  a  common  law  ques- 
tion, therefore,  the  courts  of  one  State  will  assume  that  the 
common  law  is  in  force  in  a  sister  State,  unless  proof  to  the 
contrary  is  made."  In  Hogue  v.  Steel,  207  111.  340,  where 
the  court  had  under  consideration  the  conveyance  of  cer- 
tain property  in  the  State  of  Ohio,  the  marriage  being  as- 
sumed to  have  taken  place  in  185 1  and  the  conveyance  in 
1872,  this  court  said  (p.  344)  :  "There  being  no  proof  to 
the  contrary,  we  are  to  assume  the  common  law  prevailed 
in  the  State  of  Ohio  during  the  period  from  185 1  to  1872." 
Again,  in  Scholten  v.  Barber,  217  111.  148,  it  was  stated  that 
on  a  common  law  question  the  common  law  would  be  as- 
sumed to  be  in  force  in  another  State,  "unless  the  contrary 
is  shown  by  averment  and  proof." 

We  find  nothing  in  any  of  the  Illinois  decisions  cited  by 
appellee  that  conflicts  with  the  doctrine  laid  down  in  the 
foregoing  cases.  In  Roosa  v.  Crist,  17  111.  450,  Chumasero 
v.  Gilbert f  24  id.  651,  Miller  v.  Wilson,  146  id.  523,  Hakes 
V.  Bank  of  Terre  Haute,  164  id.  273,  and  Shannon  v.  Wolf, 
173  id.  253,  the  court  simply  laid  down  the  general  doctrine 
that  to  recover  or  defend  under  a  foreign  law  that  law  must 
be  pleaded  and  proved.  The  question  as  to  whether  the 
common  law  would  be  presumed  to  prevail  in  case  no  par- 
ticular statute  was  proven  did  not  enter  into  the  discussion. 
In  Juilliard  &  Co.  v.  May,  130  111.  87,  the  court  said  that 
in  the  absence  of  any  allegation  or  proof  of  a  statute  it  must 
be  presumed  either  that  the  common  law  obtained  in  New 
York,-  or  else  that  the  laws  of  that  State  are  similar  to  the 
laws  that  prevail  in  this  State,  but  held  that  whichever  pre- 
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sumption  governed  the  result  in  the  case  there  at  issue  would 
be  the  same  as  to  appellant,  and  therefore  did  not  attempt 
to  decide  which  should  control.  After  a  consideration  of 
all  these  decisions  we  are  constrained  to  hold  that  on  a  com- 
mon law  question  it  must  be  assumed  that  the  common  law 
is  in  force  in  a  sister  State  unless  the  contrary  is  averred 
and  proved. 

At  common  law  the  contracts  of  a  feme  covert  are  ab- 
solutely void  and  not  simply  voidable.  Disabilities  in  this 
respect  cannot  be  overcome  by  any  form  of  acknowledg- 
ment or  mode  of  execution  or  by  uniting  with  her  husband. 
(15  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — p.  790,  and  cases 
there  cited.) 

Appellants  contend  that  assuming,  as  we  must,  that  the 
common  law  was  in  force  in  Ohio  at  the  time  the  confession 
of  judgment  was  entered,  that  judgment  being  entered  up- 
on a  void  contract  must  also  be  void.  Appellee  insists  that 
the  provision  of  the  Federal  constitution  which  requires  that 
full  faith  and  credit  shall  be  given  in  each  State  to  the  ju- 
dicial proceedings  of  every  other  State,  and  the  act  of  Con- 
gress passed  in  pursuance  of  this  provision,  prevent  any 
inquiry  into  the  jurisdiction  of  the  court  by  which  the  judg- 
ment offered  in  evidence  was  rendered.  In  Thompson  v. 
Whitman,  18  Wall.  457,  the  United  States  Supreme  Court 
held  that  the  record  of  a  judgment  rendered  in  another 
State  might  be  contradicted  as  to  the  facts  necessary  to  give 
the  court  jurisdiction,  and  if  it  be  shown  that  such  facts 
did  not  exist  the  record  will  be  a  nullity,  notwithstanding 
it  may  recite  that  they  did  exist;  that  want  of  jurisdiction 
may  be  shown  either  as  to  the  subject  matter  or  the  person. 
This  doctrine  has  been  adhered  to  by  that  court  since  that 
decision  was  handed  down.  (Simmons  v.  Saul,  138  U.  S. 
439;  Reynolds  v.  Stockton,  140  id.  254;  National  Exchange 
Bank  v.  Wiley,  195  id.  257.)  In  Field  v.  Field,  215  111. 
496,  we  held  that  the  courts  of  this  State  may  inquire  into 
proceedings,  judgments  or  decrees  of  a  sister  State  to  de- 
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termine  whether  that  court  had  jurisdiction  of  the  subject 
matter  or  of  the  parties,  and  a  decree  of  divorce  entered  in 
Nebraska  was  held  void  in  that  case  on  the  showing  that 
Field  went  to  that  State  for  the  express  purpose  of  secur- 
ing a  divorce,  and  by  so  doing  practiced  a  fraud  upon  the 
court  by  stating  that  he  did  not  know  his  wife's  actual  place 
of  residence,  when,  in  fact,  he  did  know  it.  To  the  same 
effect  are  Gilman  v.  Gilman,  126  Mass.  26,  and  Pennywit  v. 
Foot,  27  Ohio  St.  600.  Manifestly,  under  these  decisions 
the  constitutional  provision  as  to  full  faith  and  credit  being 
given  to  the  judicial  proceedings  of  another  State  does  not 
prevent  an  inquiry  into  the  jurisdiction  of  the  court  which 
rendered  the  judgment,  nor  does  a  recital  of  the  jurisdic- 
tional facts  in  the  record  of  such  foreign  judgment  render 
the  judgment  conclusive  in  a  suit  in  another  State. 

The  decisions  in  this  country  are  not  in  entire  harmony 
as  to  the  binding  effect  of  a  judgment  against  a  married 
woman  entered  against  her  on  a  void  contract.  Some  courts 
have  held  that  a  married  woman  being  exempt  from  the 
force  of  an  agreement  could  not  be  bound  by  a  judgment 
based  on  that  agreement,  while  others  have  held  that  the 
defense  of  coverture,  under  such  circumstances,  must  be 
made  before  judgment  is  entered,  and  that  after  it  is  en- 
tered such  judgment  is  not  void  but  only  voidable,  and 
hence  can  only  be  attacked  in  direct  proceedings,  and  not 
collaterally.  If  by  common  law  such  a  confession  of  judg- 
ment under  a  warrant  of  attorney  based  upon  a  void  con- 
tract is  also  void  then  we  must  so  hold  here,  but  if  by 
common  law,  after  such  a  void  contract  was  merged,  such 
judgment  was  merely  voidable  and  not  void,  the  common 
law  rule  must  control,  regardless  of  the  decisions  of  this 
or  any  other  State.  In  considering  the  decisions  of  the  va- 
rious States  on  this  question  it  must  be  borne  in  mind  that 
in  the  great  majority  the  question  as  to  what  the  common 
law  was  did  not  enter  into  the  discussion.  From  a  discus- 
sion on  this  subject  by  Justice  Field  in  Norton  v.  Meader, 
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4  Saw.  603,  it  is  clear  that  in  his  opinion  under  the  com- 
mon law  such  judgments  entered  against  the  wife  during 
coverture  were  absolutely  void.  The  tendency  under  recent 
statutes  and  modem  practice  has  been  steadily  in  the  di- 
rection of  holding  that  a  judgment  against  a  person  under 
the  disability  of  coverture  or  infancy  is  not  absolutely  void, 
although  it  may  be  voidable.  (23  Cyc.  1072;  see,  also, 
I  Freeman  on  Judgments, — ^4th  ed. — sec.  150;  i  Daniell's 
Ch.  PI.  &  Pr. — 5th  ed. — p.  176,  and  note;  Bigclow  on  Es- 
toppel,— ^4th  ed. — ^p.  160 ;  Schouler  on  Husband  and  Wife, — 
ed.  1882, — sec.  289,  and  note  5 ;  2  Bishop  on  Law  of  Mar- 
ried Women, — ed.  1875, — sec.  380.)  However,  the  infer- 
ence from  the  above  authorities  seems  to  be  that  under  the 
common  law  judgments  against  married  women  were  ordi- 
narily void,  and  not  merely  voidable.  This  precise  ques- 
tion, so  far  as  we  are  aware,  has  never  been  ruled  upon  by 
this  court.  We  held  in  McLean  v.  Griswold,  22  111.  218, 
that  a  contract  entered  into  by  a  woman  during  coverture 
is  not  merely  voidable  but  absolutely  void ;  that  being  void 
she  occupies  to  it  the  relation  of  a  stranger  to  the  agree- 
ment, and  is  no  more  liable  to  be  sued  upon  it  than  any 
stranger  to  it.  Taylor  v.  Boardman,  92  111.  566,  Thomas 
v.  Lowy,  60  id.  512,  and  Garretson  v.  Strawn,  54  id.  402, 
tend  to  uphold  the  same  conclusion. 

In  most  of  the  cases  cited  where  this  question  has  been 
discussed  the  judgment  was  not  entered  by  confession,  but 
only  after  due  notice  to  the  married  woman  in  the  case  it- 
self. On  principle  it  might  well  be  urged  that  there  is  a 
plain  distinction  between  a  judgment  entered  by  confession 
under  a  power  of  attorney  where  the  married  woman  has 
no  actual  notice  after  she  signs  the  note  with  the  power  of 
attorney  attached,  and  a  judgment  entered  on  an  ordinary 
note  or  contract  after  notice  of  the  actual  proceedings  has 
been  given  to  the  married  woman.  In  the  latter  case  she 
can  appear  and  plead  coverture  if  she  desires,  and  then, 
under  the  common  law,  the  plea  must  be  upheld,  while  in 
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the  first  case  she  has  no  such  opportunity  and  may  never 
know  of  the  judgment  until  long  after  it  is  entered.  At 
common  law  a  married  woman  had  no  power  to  make  a 
confession  of  judgment  or  to  execute  a  warrant  of  attorney 
to  confess  judgment.  (17  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — p.  766,  and  cases  cited;  21  Cyc.  1575,  and  cases 
cited.)  If  the  contract  is  such  as  a  married  woman  is  in- 
capacitated to  enter  into,  her  confession  of  judgment  under 
the  contract  is  a  nullity.  Her  capacity  to  confess  judgment 
depends  upon  and  is  co-existent  with  her  capacity  to  con- 
tract. (30  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — ^p.  107, 
and  cases  there  cited.)  In  White  v.  Jones,  38  111.  159, 
where  an  attorney  in  fact  confessed  judgment  prematurely 
against  certain  persons  under  power  of  attorney,  this  court 
said  (p.  163)  :  "The  confession  being  unauthorized  at  the 
time  it  was  made,  the  question  arises  whether  it  was  i^erely 
erroneous  or  absolutely  void.  As  a  rule  of  general,  if  not 
uniform,  application,  a  judgment  is  void  for  all  purposes 
unless  the  court  had  jurisdiction  of  the  person  of  the  de- 
fendant and  of  the  subject  matter  of  the  suit.  And  ju- 
risdiction is  acquired  by  the  actual  service  of  process 
notifying  the  party  to  appear,  by  constructive  notice  to  ap- 
pear, as  by  publication,  or  by  an  entry  of  his  appearance 
by  himself  in  person  or  by  attorney.  In  the  last  case  the 
authority  of  the  attorney  to  enter  his  appearance  may  be 
contested  by  the  defendant,  and  if  he  shows  a  want  of  au- 
thority it  defeats  the  jurisdiction  of  the  court.  *  *  *  For 
the  want  of  authority  there  was  no  appearance  and  conse- 
quently no  jurisdiction,  and  the  judgment  was  void  and  all 
subsequent  proceedings  under  it  were  invalid  and  conferred 
no  rights  upon  the  plaintiff  in  that  judgment."  In  Bruschke 
V.  Nord  Chicago  Schuetzen  Verein,  145  111.  433,  we  held 
(p.  447)  :  "Where  an  attorney  entering  the  appearance 
of  a  defendant  does  so  without  authority,  the  judgment  or 
decree  based  upon  such  act  is  void  and  may  be  collaterally 
attacked."     In  Gardner  v.  Bunn,  132  111.  403,  it  is  stated 
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that  a  judgment  entered  by  confession  by  the  clerk  of  the 
court  in  vacation,  where  no  affidavit  proving  the  execution 
of  the  power  of  attorney  was  filed  with  it,  was  absolutely 
void,  and  there  was  no  jurisdiction  over  the  person  of  the 
defendant.  In  People  v.  Seelye,  146  111.  189,  it  was  held 
that  if  a  court  has  proceeded  without  jurisdiction,  either  of 
the  person  or  the  subject  matter,  "its  judgment  is  void  to 
every  intent  and  for  every  purpose,  and  it  must  be  so  de- 
clared in  every  court  in  which  it  is  presented."  Pay  son  v. 
People,  175  111.  267;  Demilly  v.  Grosrenaud,  201  id.  272; 
23  Cyc.  1070;  24  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
p.  718. 

Manifestly,  at  common  law,  by  the  great  weight  of  au- 
thority, a  confession  of  judgment  on  a  warrant  of  attorney 
executed  by  a  woman  during  coverture  is  void  as  to  her 
and  can  be  attacked  either  directly  or  collaterally.  This  be- 
ing so,  assuming,  as  we  must,  that  the  common  law  is  in 
force  in  Ohio,  it  must  be  held  that  the  judgment  against 
appellant  Anna  M.  Forsyth  in  the  court  of  common  pleas 
in  that  State  was  void,  and  the  trial  court  in  this  State 
improperly  instructed  the  jury  to  return  a  verdict  against 
her,  based  solely  on  the  transcript  of  the  judgment  record 
of  the  Ohio  court.  The  Ohio  judgment  being  void  as  to 
the  wife,  Anna  M.  Forsyth,  the  judgment  of  the  superior 
court  was  also  erroneous  as  to  her  husband,  Joseph  E.  For- 
syth. Williams  v.  Chalfant,  82  111.  218;  Claflin  v.  Dunne, 
129  id.  241;  Knights  of  Honor  v.  Goldherger,  175  id.  19; 
Page  V.  DeLeuw,  58  id.  85. 

For  the  reasons  indicated  in  the  foregoing  opinion,  the 
judgments  of  the  Appellate  Court  and  superior  court  will 
be  reversed  and  the  cause  remanded  to  the  superior  court 
for  further  proceedings  in  harmony  with  the  views  herein 
expressed.  Reversed  and  remanded. 
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The  Crane  Company 

V, 
WiLUAM  HOGAN. 

Opinion  filed  June  ip,  ipo/ — Rehearing  denied  October  8,  ipo^. 

1.  Appeals  and  errors — it  is  error  to  arbitrarily  refuse  to  re- 
ceive and  examine  instructions.  It  is  error  for  the  trial  court  to 
arbitrarily  refuse  to  receive  and  examine  instructions  offered  by  a 
party,  even  though  the  court  subsequently  agrees  to  and  does  re- 
ceive and  examine  part  of  them. 

2.  Same — it  must  affirmatively  appear  that  error  was  harmless 
or  reversal  must  follow,  A  judgment  will  not  be  reversed  unless 
error  is  affirmatively  made  to  appear,  but  whenever  error  is  shown 
to  exist  it  will  compel  a  reversal  unless  the  record  affirmatively 
shows  the  error  was  not  prejudicial. 

3.  Same — a  cross-error  should  he  assigned  instead  of  renewing 
the  motion  denied  by  Appellate  Court,  Where  the  Appellate  Court 
denies  appellee's  motion  to  strike  certain  instructions  from  the  bill 
of  exceptions  but  affirms  the  judgment,  the  appellee,  if  he  desires 
to  insist  upon  his  position,  should  assign  cross-error  upon  the  ac- 
tion of  the  Appellate  Court  in  denying  the  motion  and  not  renew 
the  motion  in  the  Supreme  Court,  since  the  latter  court,  in  passing 
upon  the  Appellate  Court's  action,  must  consider  the  same  record. 

4.  Same — when  allowance  of  appellee's  motion  would  require 
reversal.  Allowance  of  a  motion  by  appellee  to  strike  from  the  bill 
of  exceptions  certain  instructions  which  the  trial  court  had  arbi- 
trarily refused  to  receive  and  examine  would  require  a  reversal  of 
the  judgment,  since,  in  the  absence  of  such  instructions  from  the 
record,  it  could  not  affirmatively  be  made  to  appear  that  the  arbi- 
trary refusal  thereof  was  harmless. 

5.  Pleading — the  plaintiff  ntust  recover,  if  at  all,  upon  the  case 
stated  in  his  declaration.  If  the  plaintiff  sets  out  in  his  declaration 
the  negligent  acts  of  the  defendant  which  entitle  him  to  recover  he 
must  prove  such  acts,  and  he  cannot  recover  because  of  negligent 
acts  not  averred  in  the  declaration,  even  though  such  acts  caused 
the  injury. 

6.  Fellow-sErvants — when  employees  are  fellow-servants.  Em- 
ployees of  the  same  master,  including  the  engineer  and  switchman 
and  the  laborers,  working  together  in  the  same  switch  yard  for  the 
common  purpose  of  bringing  in  and  taking  out,  loading,  unloading, 
weighing  and  switching  cars,  whose  duties  are  such  as  to  bring 


Digitized  by  VjOOQ IC 


Oct.  '07.]  Crane  Co.  v.  Hogan.  839 

them  into  habitual  association  enabling  them  to  exercise  a  mutual 
influence  upon  each  other  promotive  of  proper  care  and  caution, 
are  fellow-servants.  (Hartley  v.  Chicago  and  Alton  Railroad  Co. 
197  111.  440,  distinguished.) 

Appeai,  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  George  A.  Dupuy,  Judge,  pre- 
siding. 

Russell  M.  Wing,  Fred  M.  Wing,  and  Fred  W. 
Bentlev,  for  appellant. 

CoBURN  &  Case,  and  McGoorty,  Pollock  &  Loeb, 
for  appellee. 

Mr.  Justice  CartwriGht  delivered  the  opinion  of  the 
court : 

Appellee  brought  this  suit  in  the  superior  court  of  Cock 
county,  against  appellant,  to  recover  damages  for  the  loss 
of  a  little  finger  while  in  the  employ  of  appellant,  and  upon 
a  trial  obtained  a  verdict  for  $5000.  On  the  hearing  of  a 
motion  for  a  new  trial  the  court  announced  that  the  ver- 
dict was  excessive  and  that  a  new  trial  would  be  granted 
unless  appellee  remitted  $1500  from  the  verdict.  Appellee 
tliereupon  remitted  the  $1500  required,  and  the  court  being 
of  opinion  that  appellee's  damages  amounted  to  $3500,  the 
motion  for  a  new  trial  was  denied  and  judgment  was  en- 
tered for  said  amount  of  $3500  and  costs.  The  Appellate 
Court  for  the  First  District  affirmed  the  judgment. 

Appellee  has  made  a  motion  to  strike  from  the  transcript 
of  the  record  certified  to  this  court  certain  instructions  con- 
tained in  the  bill  of  exceptions,  which  recites  the  following 
facts :  At  the  proper  time  appellant  presented  to  the  judge 
forty  instructions  as  to  the  law  claimed  to  be  applicable  to 
the  case  and  asked  him  to  give  the  same  to  the  jury,  but 
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he  refused  to  receive  or  examine  the  same,  saying  that  he 
would  receive  and  pass  upon  twenty  instructions,  and  no 
more.  Appellant  excepted  to  the  refusal  of  the  judge  to 
examine  or  pass  upon  the  instructions.  After  the  opening 
argument  to  the  jury  was  completed  the  appellant  handed 
to  the  judge  twenty  instructions,  which  he  passed  upon,  and 
subsequently,  by  his  permission,  two  others  were  added. 
The  instructions  which  the  judge  refused  to  receive  were 
not  filed  with  the  clerk  or  marked  for  identification  at  the 
time,  but  subsequently,  on  the  settlement  of  the  bill  of  ex- 
ceptions, appellant  presented  to  the  judge  instructions,  with 
affidavits  that  they  were  the  same  ones  which  he  refused  to 
receive  or  examine.  The  bill  of  exceptions  recites  that  the 
judge  found,  solely  upon  the  evidence  contained  in  the  af- 
fidavits, that  the  instructions  are  the  same  tendered  to  him 
during  the  progress  of  the  trial  and  prior  to  the  arguments 
of  counsel  and  which  he  refused  to  receive.  The  ground 
of  the  motion  to  strike  these  instructions  from  the  record 
is,  that  the  judge  did  not  certify  from  his  personal  or  ju- 
dicial knowledge  that  the  instructions  were  the  same  which 
were  presented  to  him  and  which  he  refused  to  examine. 

It  was  error  to  arbitrarily  refuse  to  examine  the  instruc- 
tions and  decide  whether  they  contained  propositions  of 
law  involved  in  the  case  proper  to  be  given  to  the  jury. 
(Chicago  City  Railway  Co.  v.  Sandusky,  198  111.  400;  Chi- 
cago City  Raihvay  Co.  v.  O'Donnell,  208  id.  267;  Chicago 
Union  Traction  Co.  v.  Olsen,  211  id.  255.)  If  the  motion 
of  appellee  should  be  granted  it  would  inevitably  lead  to  a 
reversal  of  the  judgment,  since  it  would  then  appear  that 
error  was  committed,  and  it  could  not  appear  that  the  error 
was  harmless.  A  judgment  will  not  be  reversed  unless  er- 
ror is  affirmatively  made  to  appear,  but  whenever  error  is 
shown  to  exist  it  will  compel  a  reversal  unless  the  record 
affirmatively  shows  that  the  error  was  not  prejudicial.  The 
court  said  in  the  case  of  Kirby  v.  People,  123  111.  436,  that 
the  rule  is  not  that  the  court  must  see  that  the  error  worked 
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injury  to  the  party  complaining,  but  that  the  court  will  not 
affirm  where  error  has  intervened  unless  it  shall  appear  from 
the  whole  record  that  such  error  could  not  reasonably  have 
affected  the  result.  Inasmuch,  however,  as  appellant  has 
not  consented  to  the  allowance  of  the  motion,  we  do  not 
think  that  we  ought  to  strike  the  instructions  out  of  the 
transcript  or  consider  the  motion  on  its  merits.  The  same 
motion  was  made  in  the  Appellate  Court  and  denied,  and  if 
that  court  erred,  the  proper  practice  would  be  for  appel- 
lant to  assign  a  cross-error  on  the  decision  of  the  Appellate 
Court.  In  order  to  pass  upon  the  correctness  of  the  deci- 
sion of  the  Appellate  Court  we  must  consider  the  case  upon 
the  same  record,  and  if  the  Appellate  Court  should  err  in 
ruling  on  such  a  motion  it  might  be  necessary  to  send  the 
case  back  to  that  court  to  have  it  considered  upon  a  different 
record.  The  motion  is  denied,  as  not  being  in  accordance 
with  the  proper  practice. 

At  the  conclusion  of  the  evidence  the  defendant  asked 
the  court  to  direct,  a  verdict  of  not  guilty,  which  the  court 
refused  to  do,  and  the  refusal  is  assigned  as  error.  That 
assignment  raises  the  question  whether  there  was  evidence 
fairly  tending  to  prove  the  case  made  by  the  declaration. 
It  was  alleged  in  the  declaration  that  plaintiff  was  in  the 
employ  of  the  defendant,  and  in  the  ordinary  course  of  his 
employment  it  became  his  duty  to  assist  in  the  removal  of 
a  certain  iron  plate  of  great  weight  from  a  certain  car  then 
and  there  under  the  control  of  the  defendant;  that  the  de- 
fendant knew  that  the  plaintiff  was  at  work  in  the  car  or 
in  the  exercise  of  reasonable  care  would  have  known  it ;  that 
the  defendant  negligently  and  carelessly,  and  without  warn- 
ing of  any  kind  to  the  plaintiff,  ran  a  switch  engine  against ' 
the  car,  causing  the  car  to  move  suddenly  and  violently,  by 
means  of  which  the  plaintiff,  who  was  in  the  exercise  of  due 
care  for  his  safety,  was  thrown  with  great  force  and  violence 
against  the  side  of  the  car  and  divers  other  objects  there, 
by  means  whereof  he  was  severely  injured  in  and  about  the 
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body,  head  and  limbs,  both  internally  and  externally,  and 
received  a  great  nervous  shock,  from  which  he  will  never 
recover ;  that  muscles  and  ligaments  of  his  body  were  torn 
and  bruised  and  lacerated,  and  he  became  sick,  sore,  lame 
and  disordered,  and  so  remained  for  a  long  time,  during 
which  he  suffered  and  will  suffer  great  pain  and  inconveni- 
ence, both  in  body  and  mind,  on  account  of  said  injuries, 
and  has  been  and  will  be  prevented  from  transacting  his 
business  and  affairs,  and  was  obliged  and  will  be  obliged 
to  expend  large  sums  of  money  in  endeavoring  to  be  cured 
of  his  injuries,  sickness  and  disorders.  The  only  injury 
which  plaintiff  suffered  or  complained  of  was  the  loss  of 
a  little  finger,  which  was  amputated,  with  the  usual  conse- 
quences and  inconveniences  resulting  therefrom. 

The  evidence  most  favorable  to  the  plaintiff  tended  to 
prove  the  following  facts:  The  defendant  had  a  plant  in 
Chicago  called  the  Judd  street  yard  or  plant,  in  which  there 
were  private  switch  tracks,  track  scales,  and  platforms  for 
loading  and  unloading  sand,  iron  and  other  material.  The 
plaintiff  had  been  in  the  employ  of  the  defendant  about  a 
year,  and  had  worked  in  the  daytime  until  the  last  eleven 
days  before  the  injury,  during  which  he  worked  in  the  night. 
The  defendant  had  a  switch  engine  in  the  yard  for  moving 
cars,  which  was  operated  by  an  engineer  without  a  fire- 
man, and  there  was  one  switchman,  named  William  Roach. 
Michael  Hayes  was  the  foreman,  and  the  laborers  were  the 
plaintiff,  James  Malone,  John  Ryan  and  two  Poles,  named 
Araskiewicz  and  Dergiowicz.  During  the  last  eleven  nights 
the  plaintiff  had  worked  unloading  sand  and  pig  iron  from 
freight  cars  and  doing  other  like  work  with  the  other  em- 
ployees of  defendant  in  the  yard.  On  the  night  of  the  ac- 
cident, at  about  half-past  eleven,  the  plaintiff  and  Malone, 
Ryan  and  the  two  Poles  commenced  loading  a  box-car  with 
borings,  which  came  down  from  a  tank  through  a  chute  six 
feet  long  and  two  feet  wide,  into  the  car.  There  was  an  iron 
plate  about  three  feet  square  and  one-fourth  inch  thick  laid 
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in  the  center  of  the  car,  under  the  chute,  so  that  the  men 
could  shovel  from  the  plate  to  the  ends  of  the  car.  The 
plate  had  been  frequently  used  for  that  purpose,  and  the 
men  had  been  told  to  take  the  plate  out  when  they  were 
through  with  it.  It  took  about  two  and  one-half  hours  to 
load  the  car.  It  was  never  the  custom  to  ring  a  bell  or  sound 
the  whistle  in  moving  the  switch  engine  about  the  yard  or 
moving  cars.  When  the  men  were  working  in  the  car  they 
always  had  a  large  tubular  lantern  hanging  up  in  the  center 
of  the  car.  This  light  was  furnished  and  was  to  be  hung 
up  in  the  car  when  any  one  was  at  work  in  it,  and  when  a 
car  was  loaded  it  was  the  custom  to  remove  the  lantern, 
tools  and  plate  from  the  car  before  it  was  moved  on  the 
track  scales  to  be  weighed.  On  this  occasion  after  the  car 
was  loaded  the  chute  was  removed  and  was  carried  ten  or 
fifteen  yards  south  of  the  car  and  put  in  the  scale  room. 
The  men  came  out  of  the  car  on  the  platform  and  Malone 
took  out  the  lantern.  The  men  were  attending  to  the  spout 
from  the  tank  and  a  barrel  was  placed  under  it  to  catch  the 
drippings.  The  men  were  fixing  up  the  barrels  and  spouts 
and  were  away  from  the  car.  There  was  a  drip-pan,  which 
was  used  to  catch  oil  and  carry  it  into  the  barrel  on  the  plat- 
form outside  of  the  car.  Plaintiff  helped  carry  the  chute 
away  from  the  car  and  then  noticed  Ryan  trying  to  hang  up 
the  drip-pan.  Plaintiff  took  hold  of  one  of  the  wires  and 
helped  hang  the  drip-pan  up  on  a  nail.  The  foreman,  Hayes, 
was  weighing  cars,  and  about  five  minutes  after  the  load- 
ing of  the  car  had  been  finished  and  the  men  had  left  it, 
plaintiff  thought  about  the  iron  plate  being  still  in  the  car 
and  went  in  there.  Araskiewicz  was  trying  to  take  the  plate 
out,  and  it  was  so  dark  that  plaintiff  testified  that  he  could 
not  see  Araskiewicz.  There  was  evidence  that  the  foreman, 
Hayes,  called  out,  "All  right.  Bill,"  before  the  engine 
started,  and  when  the  switchman  heard  the  call  he  threw  the 
switch  and  started  in  to  take  the  car  out.  Plaintiff  was  in 
the  car  and  had  hold  of  the  plate  with  his  hands  over  the 
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edges,  and  Araskiewicz  had  hold  of  the  other  side  of  the 
plate  and  had  got  outside  of  the  car,  when  the  switch  engine 
struck  the  car.  The  plate  struck  against  the  frame  of  the 
car  door  and  cut  off  plaintiff's  finger. 

There  was  no  charge  in  the  declaration  of  any  negli- 
gent or  improper  order  of  the  foreman,  or  any  other  charge 
than  that  the  defendant  knew,  or  in  the  exercise  of  reason- 
able care  would  have  known,  that  the  plaintiff  was  in  the 
car,  and  negligently  and  carelessly,  without  warning,  ran 
the  switch  engine  against  the  car.  That  charge  was  not 
sustained  by  any  evidence.  There  was  no  evidence  tending 
to  prove,  or  from  which  the  jury  could  reasonably  have 
found,  that  defendant's  employees  knew,  or  ought  to  have 
known,  that  the  plaintiff  was  in  the  car.  The  loading  of  the 
car  had  been  completed ;  the  lantern  which  was  required  to 
be  kept  in  the  car  when  men  were  in  it  had  been  taken  out ; 
the  men  had  come  away  from  the  car  and  had  been  seen  on 
the  platform.  Although  the  foreman  had  given  a  general 
direction,  at  some  time,  to  remove  the  plate  when  through 
with  it,  there  is  no  evidence  that  he  told  plaintiff  to  go  into 
the  car  at  this  time  or  knew  that  he  was  in  there  in  the  dark. 
If  there  was  no  reason  to  suppose  that  any  one  was  in  the 
car,  the  manner  in  which  the  engine  was  backed  against 
it  would  not  constitute  a  cause  of  action.  The  question 
whether  the  foreman  gave  any  negligent  order  with  respect 
to  the  movement  of  the  switch  engine,  or  to  any  action  of  the 
plaintiff  which  would  create  a  cause  of  action,  is  in  no  way 
involved.  Where  the  plaintiff  sets  out  in  his  declaration  the 
negligent  acts  of  the  defendant  which  entitle  him  to  recover 
he  must  prove  such  acts,  and  he  cannot  recover  because  of 
negligent  acts  not  averred  in  the  declaration,  even  if  such 
acts  caused  the  injury.  (Chicago  City  Raihuay  Co.  v.  Bru- 
ley,  215  111.  464.)  He  must  re(jover,  if  at  all,  upon  the  case 
stated  in  his  declaration,  zmd  the  evidence  did  not  fairly  tend 
to  prove  the  material  averments  of  plaintiff's  declaration. 
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The  evidence  also  established  the  relation  of  fellow-ser- 
vants between  the  men  who  were  handling  the  switch  en- 
gine and  the  plaintiff.  The  duties  of  the  plaintiff,  and  the 
other  laborers  with  him,  and  the  switchman  and  engineer, 
were  such  as  to  bring  them  into  habitual  association  so  that 
they  might  exercise  a  mutual  influence  upon  each  other  pro- 
motive of  proper  care  and  caution,  and  they  were  therefore 
fellow-servants.  {Chicago  and  Eastern  Illinois  Railroad 
Co.  V.  Geary  J  no  111.  383;  Abend  v.  Terre  Haute  and  In- 
dianapolis Railroad  Co.  iii  id.  202;  World's  Columbian 
Exposition  v.  Lehigh,  196  id.  612;  Chicago  City  Railway 
Co.  V.  Leach,  208  id.  198.)  They  worked  together  in  the 
same  yard  for  a  common  purpose,  and  the  bringing  in  and 
taking  out  of  cars,  loading,  unloading,  weighing  and  switch- 
ing, brought  them  into  habitual  association  in  the  perform- 
ance of  their  duties.  Araskiewicz,  the  Pole,  who  was  in  the 
car  with  plaintiff,  testified  that  the  foreman,  Hayes,  told  the 
switchman,  William  Roach,  the  car  would  be  ready  in  five 
minutes,  and  the  car  was  struck  in  two  minutes.  His  evi- 
dence tended  to  prove  that  the  foreman  was  not  at  fault, 
and  that  the  injury  resulted  from  negligence  of  the  switch- 
man. So  far  as  any  act  of  the  engineer  or  switchman 
contributed  to  the  injury  of  plaintiff  it  was  the  act  of  a  fel- 
low-servant, for  which  there  could  be  no  recovery. 

There  is  no  similarity  between  this  case  and  the  case  of 
Hartley  v.  Chicago  and  Alton  Railroad  Co.  197  111.  440, 
where  the  usual  duties  of  the  two  switching  crews  did  not 
necessarily  bring  them  into  habitual  association,  but  one 
crew  operated  at  the  east  end  of  the  yard  and  the  other  at 
the  other  end  of  the  yard,  about  half  a  mile  distant,  and 
for  an  entirely  different  purpose.  The  same  is  true  of  other 
cases  relied  upon  to  sustain  the  claim  that  the  plaintiff  was 
not  a  fellow-servant  with  the  engineer  and  switchman. 

In  our  opinion  the  defendant  was  entitled  to  have  the 
instruction  directing  a  verdict  given  as  requested,  and  in 
that  view  of  the  case  we  do  not  deem  it  necessary  to  con- 
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sider  whether  the  error  of  the  court  in  refusing  to  receive 
and  pass  upon  the  instructions  was  of  such  a  nature  that 
the  judgment  ought  not  to  be  reversed  on  account  of  it. 

The  judgments  of  the  Appellate  Court  and  superior 
court  are  reversed  and  the  cause  is  remanded  to  the  superior 

Reversed  and  remanded. 


Th^  Chicago  Union  Traction  Company 

V. 

Henry  Hampe. 
Opinion  Hied  June  ip,  ipo/ — Rehearing  denied  October  p,  ipoj. 

1.  Pleading — what  constitutes  a  fatal  variance.  In  the  absence 
of  amendment  there  is  a  fatal  variance  where  the  declaration  avers 
that  defendant's  car  "struck  with  great  force  and  violence"  against 
a  wagon,  whereby  the  plaintiff  "was  thrown  with  great  force  and 
violence"  to  the  ground  and  thereby  received  his  injuries,  but  there 
is  no  proof  that  the  plaintiff  was  thrown  to  the  ground  by  the  col- 
lision, the  uncontradicted  evidence  being  that  he  stepped  off  or  was 
pushed  off  the  car  before  the  collision  occurred. 

2.  Instructions — instruction  as  to  determining  preponderance 
should  leave  jury  free  to  consider  all  the  evidence.  An  instruction 
to  the  jury  upon  the  question  of  determining  the  preponderance  of 
the  evidence  may  enumerate  the  elements  which  they  may  con- 
sider, but  they  should  be  left  free  to  consider  all  the  evidence  and 
all  the  facts  and  circumstances  shown  upon  the  trial. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  A.  H.  Chetlain,  Judge, 
presiding. 

This  is  an  appeal  from  the  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  a  judgment  of  the 
superior  court  of  Cook  county  against  appellant,  a  street 
railway  company,  recovered  by  appellee  in  an  action  on  the 
case  for  personal  injuries. 
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The  declaration  consisted  of  but  one  count,  which  al- 
leged, among  other  things,  that  by  reason  of  the  negligence 
of  appellant  in  the  management  and  operation  of  a  street 
car,  said  car  struck  with  great  force  and  violence  against 
and  collided  with  a  certain  wagon  then  and  there  on  the 
tracks  of  defendant,  "whereby  the  plaintiff,  who  was  then 
and  there  in  the  exercise  of  due  care  and  caution  for  his 
own  safety,  was  thrown  with  great  force  and  violence  from 
said  car  down  upon  the  ground  there,  and  thereby  and  be- 
cause thereof"  sustained  the  injuries  complained  of.  The 
general  issue  was  interposed. 

At  the  close  of  all  the  evidence  the  appellant  presented 
a  motion  in  writing  to  the  court  to  exclude  all  the  evidence 
from  the  jury  and  direct  a  verdict  of  not  guilty,  pointing 
out  as  ground  for  said  motion  an  alleged  variance  between 
the  narr.  and  the  proof. 

From  the  evidence  it  appears  that  on  the  morning  of 
November  3,  1902,  appellee  was  a  passenger  on  one  of 'ap- 
pellant's trains,  composed  of  two  cars,  running  south  on 
Western  avenue,  in  the  city  of  Chicago,  which  collided  with 
a  heavy  wagon  loaded  with  asphalt.  Western  avenue  in- 
tersects Erie  street,  Ohio  street  and  Grand  avenue  from 
north  to  south,  in  the  order  named.  The  track  from  Erie 
street  to  the  place  where  the  accident  occurred  is  consider- 
ably down-grade  and  at  the  time  of  the  accident  was  wet 
and  slippery.  The  train  was  badly  crowded  and  appellee 
was  compelled  to  stand  on  the  front  platform  of  the  front 
car.  When  the  train  arrived  at  Erie  street  the  motorman 
in  charge  noticed  the  wagon  with  which  he  afterward  col- 
lided, headed  north,  standing  on  the  track  in  front  of  him, 
midway  between  Ohio  street  and  Grand  avenue,  a  block  and 
a  half  away.  As  soon  as  the  train  left  Erie  street  he  ap- 
plied the  brakes  and  sanded  the  tracks,  and  soon  afterward 
reversed  the  current,  but  failed  to  stop  the  train  before  it 
reached  the  wagon.  Before  the  train  struck  the  wagon  the 
motorman  shouted  to  the  passengers  on  the  front  platform 
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to  get  off  the  car.  Immediately  after  the  accident  the  ap- 
pellee was  found  lying  in  the  street,  unconscious  and  se- 
verely injured. 

The  errors  assigned  and  urged  as  grounds  for  the  re- 
versal of  this  judgment  are :  First,  there  was  a  fatal  vari- 
ance between  the  allegations  of  the  declaration  and  the 
proof,  wherefore  a  verdict  for  defendant  should  have  been 
directed ;  second,  the  court  erred  in  passing  on  instructions ; 
third,  the  court  erred  in  its  rulings  on  objections  to  evidence 
offered. 

John  A.  Rose,  and  Albi^rt  M.  Cross,  (W.  W.  Gur- 
i,EY,  of  counsel,)  for  appellant. 

Henry  R.  Rathbone,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

•Was  there  a  fatal  variance  between  the  alverment  of  the 
declaration  and  the  proof?  The  averment  is,  that  the  "car 
struck  with  great  force  and  violence  against"  the  wagon, 
whereby  the  plaintiff  "was  thrown  with  great  force  and  vio- 
lence" upon  the  ground,  and  thereby  received  the  injuries 
of  which  he  complains.  There  is  in  this  record  no  evidence 
whatever  which  shows  that  appellee  was  thrown  from  the 
car  by  the  collision.  There  is  evidence  of  several  witnesses, 
which  is  uncontradicted,  to  the  effect  that  appellee  stepped 
from  the  car  or  was  pushed  off  the  car  by  other  passengers 
before  the  collision.  The  testimony  of  these  witnesses  va- 
ries as  to  the  distance  the  car  was  from  the  point  of  the 
collision  when  plaintiff  stepped  or  was  pushed  therefrom, 
the  least  distance  fixed  being  "thirty  or  thirty-five  feet." 
Appellee  first  testified  that  he  was  standing  behind  some 
men  upon  the  platform  of  the  car;  that  he  heard  some 
"awful  hollering;"  that  the  next  thing  he  knew  he  was  at 
home  in  bed  and  in  great  pain.  At  the  close  of  all  the  evi- 
dence defendant  moved  for  a  peremptory  instruction  on  the 
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ground  that  there  was  a  variance  between  the  declaration 
and  the  proof.  After  this  motion  was  argued  the  court  de- 
nied it  and  permitted  appellee  to  testify  further.  His  coun- 
sel then  asked  him,  "From  the  time  you  got  on  the  car  did 
you  get  off  the  car  at  all?"  to  whi^h  he  answered  "No." 
That  answer  was  stricken  out  by  the  court.  Another  ques- 
tion was  asked  and  objection  thereto  was  overruled.  No 
answer  to  that  question  was  obtained,  but  counsel  for  ap- 
pellee then  said,  "The  question  is  whether  any  one  pushed 
you  off  that  car  that  you  know  of,"  and  appellee  answered, 
"I  could  not  tell  you."  The  evidence  was  then  closed  and 
appellant  renewed  its  motion,  which  was  again  overruled. 

The  evidence  of  appellee,  as  well  as  that  of  other  wit- 
nesses upon  which  he  relies,  is  entirely  consistent  with  the 
theory  that  he  was  pushed  from  the  car  before  the  collision 
occurred.  It  is  also  entirely  consistent  with  the  theory  that 
he  did  not  leave  the  car  until  the  moment  of  the  impact, 
but  we  do  not  think  this  evidence,  with  the  inferences  rea- 
sonably to  be  drawn  therefrom,  tends  to  prove  that  he  was 
thrown  from  the  car  by  the  collision. 

"It  cannot  be  said  that  the  existence  of  a  certain  fact 
may  reasonably  be  inferred  from  the  evidence  when  the  ex- 
istence of  another  fact  inconsistent  with  the  first  can  be, 
from  the  same  evidence,  inferred  with  equal  certainty.  The 
evidence  must  point  to  the  existence  of  some  particular  fact, 
rather  than  to  the  existence  of  another  fact  inconsistent 
with  the  first,  before  it  can  be  said  that  such  evidence  alone 
tends  to  prove  the  existence  of  the  first."  Condon  v.  Schoen- 
feld,  214  111.  226. 

In  the  case  of  Wabash  Railroad  Co.  v.  Billings,  212  111. 
37,  it  was  averred  that  the  plaintiff's  buggy  was  struck  by 
the  train  and  he  was  "then  and  there"  thrown  out  and  in- 
jured, while  the  proof  was  that  he  was  not  thrown  from 
the  buggy  until  the  horse  had  run  about  one  hundred  feet 
from  the  point  of  collision,  when  he  was  thrown  out  in 
passing  over  a  curbing  in  the  street.    The  variance  was  held 
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to  be  fatal,  for  the  reason  tliat  the  allegations  of  a  declara- 
tion descriptive  of  what  is  material,  even  though  unneces- 
sary, must  be  proved  as  stated,  unless  the  variance  is  waived 
by  the  defendant  or  cured  by  an  amendment  of  the  plead- 
ing. In  the  case  at  bar,  in  the  absence  of  an  amendment  to 
the  declaration,  a  verdict  for  defendant  should  have  been 
directed. 

The  fifth  instruction  for  the  plaintiff  advised  the  jury,  in 
determining  upon  which  side  the  preponderance  of  evidence 
is,  "the  jury  should  take  into  consideration,"  and  then  fol- 
lowed an  enumeration  of  various  matters  proper  to  be  con- 
sidered by  the  jury,  omitting,  however,  any  reference  to  the 
number  of  witnesses  testifying  pro  and  con,  and  then  con- 
cluded, "and  from  all  these  circumstances  determine  upon 
which  side  is  the  weight  or  preponderance  of  the  evidence." 
This  instruction  directed  the  jury  to  determine  the  matter 
of  preponderance  from  the  elements  mentioned  in  that  in- 
struction. It  omitted  one  very  important  consideration,  and 
for  that  reason  should  have  been  refused.  It  is  doubtful 
whether  an  instruction  of  this  character  should,  in  any  case, 
limit  the  jury  to  the  consideration  of  matters  particularly 
and  specifically  mentioned  and  pointed  out  in  the  instruction. 
It  is  proper  to  enumerate  elements  which  they  may  con- 
sider, but  they  should  always  be  left  free  to  consider  all 
the  evidence  introduced  and  all  the  facts  and  circumstances 
shown  upon  the  trial,  in  determining  the  crucial  question 
as  to  where  lies  the  greater  weight  of  the  proof. 

Other  errors  assigned  are  without  merit. 

The  judgment  of  the  superior  court  and  the  judgment 
of  the  Appellate  Court  will  be  reversed  and  the  cause  will 
be  remanded  to  the  superior  court  for  further  proceedings 
consistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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Minnie  C.  Johnson 

V. 

MiNETTE  E.  McNelus  et  al. 
Opinion  filed  June  ip,  ipo/ — Rehearing  denied  October  j,  ipo/. 

1.  Judgments  and  decrees — decree  cannot  grant  affirmative  re- 
lief not  asked  for.  A  decree  dissolving  a  temporary  injunction  and 
dismissing  a  bill  for  specific  performance  of  an  alleged  contract 
cannot  award  to  the  defendants  affirmative  relief  not  sought  by  the 
cross-bill  nor  suggested  by  the  answer. 

2.  Appeals  and  errors — when  a  decree  will  not  be  reversed  as 
against  the  evidence.  A  decree  dismissing  a  bill  for  specific  per- 
formance on  an  alleged  oral  contract  upon  the  ground  that  there 
was  no  contract  made  as  alleged  in  the  bill  will  not  be  reversed  as 
being  against  the  weight  of  the  evidence,  where  the  testimony  of 
both  the  complainant  and  the  defendant  is  inconsistent  with  the 
documentary  evidence  in  the  record  and  yet  the  testimony  of  each 
finds  some  corroboration,  so  that  the  chancellor's  finding  is  not 
clearly  and  palpably  wrong. 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — ^heard  in  that  court  on  writ  of  error  to  the 
Superior  Court  of  Cook  county;  the  Hon.  Theodore 
Brentano,  Judge,  presiding. 

Plaintiff  in  error  filed  her  bill  in  the  superior  court  of 
Cook  county  on  April  23,  1904,  seeking  the  specific  per- 
formance of  a  contract,  and  other  relief. 

From  the  bill,  and  from  evidence  offered  in  support 
thereof,  it  appears  that  in  the  autumn  of  1903  George  R. 
Halden  Vas  a  tenant  in  possession  of  the  premises  at  357 
LaSalle  avenue,  in  the  city  of  Chicago,  and  engaged  in  con- 
ducting a  lodging  house  therein,  and  was  the  owner  of  the 
household  goods  used  by  him  in  that  business ;  that  Halden 
entered  into  a  contract  with  plaintiff  in  error  to  transfer  to 
her  said  household  goods  and  his  interest  in  the  lease  for 
the  siun  of  $2250,  and  that  plaintiff  in  error  borrowed  the 
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money  necessary  to  make  payment  from  defendant  in  error 
McNellis,  and  for  the  purpose  of  securing  the  money  bor- 
rowed, caused  the  personal  property  and  leasehold  to  be 
transferred  to  said  McNellis ;  that  at  the  same  time  a  con- 
tract was  entered  into  between  plaintiff  in  error  and  Mc- 
Nellis by  which  the  loan  was  to  be  re-paid  at  the  rate  of 
$80  per  month,  and  when  $500  had  been  paid  that  McNel- 
lis was  to  transfer  to  plaintiff  in  error  the  personal  property 
and  the  leasehold,  and  to  take  from  the  plaintiff  in  error  a 
promissory  note,  secured  by  a  chattel  mortgage  on  the  per- 
sonal property,  for  the  payment  of  the  balance  of  the  debt ; 
that  by  the  contract  plaintiff  in  error  was  from  October  1 5, 
1903,  to  pay  the  rent  to  the  owner  of  the  realty  and  was 
at  once  to  enter  into  possession  of  the  property,  both  real 
and  personal ;  that  plaintiff  in  error  did  so  take  possession 
of  the  property  and  engaged  in  the  business  of  conducting 
a  boarding  house  and  so  continued  to  the  time  of  the  filing 
of  the  bill,  and  during  that  period  she  paid  the  rent  of 
the  realty  and  had  paid  to  McNellis  the  sum  of  $529,  in 
accordance  with  the  terms  of  her  agreement ;  that  she  exe- 
cuted notes,  and  chattel  mortgage  upon  the  personal  prop- 
erty to  secure  the  same,  for  the  amount  unpaid  and  tendered 
the  same  to  McNellis,  and  demanded  that  the  latter  exe- 
cute and  deliver  to  plaintiff  in  error  formal  conveyances  in 
accordance  with  the  contract,  but  that  McNellis  refused  so 
to  do;  that  on  March  21,  1904,  McNellis  gave  a  chattel 
mortgage  on  the  same  personal  property  to  one  Hastings 
to  secure  the  payment  of  the  sum  of  $1800,  and  that  on 
the  22d  day  of  April,  1904,  said  Hastings  and  William 
Hall,  D.  A.  Moses,  George  R.  Halden  and  Anna*B.  Wie- 
land  entered  the  premises,  without  the  consent  of  plaintiff 
in  error,  for  the  purpose  of  foreclosing  the  last  mentioned 
chattel  mortgage. 

The  bill  makes  McNellis  and  the  five  persons  last  men- 
tioned defendants ;  prays  that  McNellis  be  required  to  spe- 
cifically perform  the  contract  between  her  and  plaintiff  in 
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error;  that  the  chattel  mortgage  from  McNellis  to  Hastings 
be  declared  void  and  of  no  effect  as  to  plaintiff  in  error,  and 
that  a  temporary  injunction  be  issued  restraining  the  de- 
fendants from  interfering  with  the  possession  of  plaintiff 
in  error  and  from  removing  any  of  the  personal  property 
from  the  premises.  The  temporary  injunction  was  issued 
as  prayed,  and  was  continued  in  force  until  the  final  decree 
was  entered  in  the  superior  court. 

Defendant  in  error  McNellis  answered,  denying  that  she 
made  the  contract  with  plaintiff  in  error  set  out  in  the  bill ; 
states  that  she  was  the  owner  of  the  leasehold  and  the  per- 
sonal property  by  purchase  from  Halden;  that  on  October 
15,  1903,  she  entered  into  a  contract  with  plaintiff  in  error 
by  which  the  latter  was  given  an  option  to  purchase  the 
personal  property  and  the  leasehold  for  the  sum  of  $2250 
within  three  months  from  that  date ;  that  during  that  period 
plaintiff  in  error  was  to  have  the  possession  of  the  property, 
pay  the  rent  for  the  realty  and  to  conduct  there  a  boarding 
house  at  her  own  expense  and  to  be  entitled  to  all  the  profits 
thereof,  and  during  that  period  was  to  pay  to  McNellis  the 
sum  of  $80  per  month,  and  at  the  end  of  that  period  if 
plaintiff  in  error  elected  to  purchase  the  property  and  the 
leasehold  she  was  to  have  credit  for  the  aggregate  of  the 
monthly  payments  upon  the  purchase  price  and  was  to  pay 
to  McNellis  the  balance  of  the  purchase  price  in  cash ;  that 
if  plaintiff  in  error  did  not  elect  to  complete  the  purchase 
then  McNellis  was  to  retain  the  monthly  payments  made, 
as  payment  for  the  use  and  occupation  of  the  property, 
premises  and  business;  that  at  the  expiration  of  the  three 
months  plaintiff  in  error  failed  to  pay  the  balance  of  the 
purchase  price,  and  thereupon  the  option  was  extended  to 
February  15;  that  the  remainder  of  the  purchase  price  not 
being  then  paid,  the  option  was  again  extended  to  March 
15,  1904,  when,  plaintiff  in  error  again  failing  to  exercise 
her  right  under  the  contract  and  pay  the  balance  of  the  pur- 
chase money,  McNellis  canceled  the  option  agreement  and 
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demanded  possession  of  the  property  and  premises;  states 
that  the  plaintiff  in  error  was  in  possession  of  the  property 
and  premises  under  and  by  virtue  of  this  so-called  option 
contract.  This  answer  admits  the  execution  of  the  chattel 
mortgage  to  Hastings,  and  denies  the  payment  of  the  $529 
alleged  by  the  bill  to  have  been  paid  to  McNellis. 

Hastings  answered,  setting  up  his  chattel  mortgage  and 
claiming  the  right  to  foreclose  the  same.  Moses  answered, 
stating  that  he  was  employed  by  Hastings  to  take  posses- 
sion of  tlie  personal  property  under  the  chattel  mortgage, 
and  that  with  his  custodians  he  entered  the  house  and  took 
possession  of  the  personal  property.  The  other  defendants 
to  the  bill  seem  to  have  made  default. 

Plaintiff  in  error  filed  general  replications  to  the  an- 
swers. Upon  the  hearing  the  testimony  was  taken  in  open 
court  before  the  chancellor,  and  a  decree  was  entered  dis- 
solving the  temporary  injunction,  dismissing  the  bill  and 
ordering  plaintiff  in  error  "to  turn  over  and  deliver  forth- 
with to  the  defendant  McNellis  the  said  premises,  furniture, 
fixtures,  appurtenances  and  other  property  described  in  the 
bill  of  complaint."  That  decree  has  been  affirmed  by  the 
Branch  Appellate  Court  for  the  First  District,  and  the  rec- 
ord is  brought  to  this  court  by  writ  of  error. 

Henry  W.  Leman,  and  Frank  H.  Culver,  for  plain- 
tiff in  error. 

Vail  &  Pain,  for  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

^  The  principal  controversy  in  this  case  is  as  to  whether 
or  not  an  oral  contract  was  entered  into  between  plaintiff 
in  error  and  defendant  in  error  McNellis,  as  is  averred  by 
the  bill  and  as  plaintiff  in  error  testified.  According  to  her 
testimony  there  was  no  one  present  at  the  making  of  this 
contract  other  than  herself  and  McNellis.    The  latter  te^- 
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tifies  that  no  such  contract  was  made  but  that  another  and 
different  contract  was  entered  into,  by  virtue  of  which  con- 
tract the  plaintiff  in  error  took  possession  of  the  premises 
and  the  personal  property  involved  in  this  suit  The  testi- 
mony of  McNellis  is  inconsistent  with  documentary  evidence 
found  in  the  record.  The  same  is  true,  however,  of  the  tes- 
timony of  plaintiff  in  error,  and  the  testimony  of  each  finds 
some  corroboration  in  the  record.  After  a  consideration  of 
all  the  evidence  in  the  case  we  are  not  able  to  agree  with 
counsel  for  plaintiff  in  error  that  the  decree  should  be  re- 
versed on  the  theory  that  the  finding  therein  to  the  effect 
that  no  contract  was  made  between  plaintiff  in  error  and 
McNellis,  as  alleged  in  the  bill,  is  clearly  and  manifestly 
against  the  preponderance  of  the  evidence.  The  witnesses 
were  examined  in  the  f>resence  of  the  chancellor.  He  en- 
joyed opportunities  for  determining  their  credibility  which 
we  do  not  have.  It  does  not  appear  to  us  that  his  finding 
on  this  disputed  question  of  fact  is  clearly  and  palpably 
wrong,  and  we  therefore  will  not  disturb  that  finding.  Co- 
lumbia Theater  Co.  v.  Adsit,  211  111.  122,  and  cases  cited. 

The  decree,  however,  is  erroneous  in  that  it  grants  to 
McNellis  affirmative  relief  not  sought  by  cross-bill  nor  sug- 
gested by  her  answer.  Plaintiff  in  error,  at  the  institution 
of  this  suit,  was  in  possession  of  the  real  estate  and  the  per- 
sonal property  remained  undisturbed  in  the  rooms  occupied 
by  her.  The  decree  orders  that  she  surrender  possession  of 
both  the  real  and  personal  property  to  McNellis.  Upon  the 
pleadings  in  the  case  such  affirmative  relief  could  not  right- 
fully be  awarded.  Stone  v.  Smoot,  39  111.  409;  White  v. 
White,  103  id.  438;  Jackson  v.  Sackett,  146  id.  646;  Me- 
han  V.  Mehatij  203  id.  180. 

The  decree  reserved  to  defendants  the  right  to  file  in  the 
cause  suggestions  of  damages  sustained  by  them  by  reason 
of  the  wrongful  suing  out  of  the  injunction,  and  a  like  res- 
ervation may  be  made  by  the  decree  hereafter  entered  by  the 
superior  court. 
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The  decree  of  the  superior  court  will  be  reversed  and  the 
cause  will  be  remanded  to  that  court,  with  directions  to  en- 
ter a  decree  dissolving  the  injunction  and  dismissing  the 
bill  for  want  of  equity,  without  awarding  to  McNellis  af- 
firmative relief  which  she  obtained  by  the  decree  now  under 
review.  The  defendants  to  the  bill  will  not  be  entitled  to 
have  in  that  decree  any  provision  of  a  character  beneficial 
to  them,  or  either  of  them,  beyond  those  dissolving  the  in- 
junction, dismissing  the  bill,  awarding  costs  against  the 
plaintiff  in  error  and  reserving  the  right  to  file  suggestions 
of  damages. 

^         Reversed  and  remanded,  with  directions. 


KelIvAr,  Ettinger  &  Fink 

V. 

JoEi.  H.  Norton. 

Opinion  Med  June  /p,  ipo/ — Rehearing  denied  October  8,  IQOJ, 

1.  Insolvent  debtors — "malice"  means  a  wrong  inflicted  with 
evil  intent.  The  term  "malice,"  as  used  in  section  2  of  the  Insolvent 
Debtors  act,  depriving  a  person  arrested  in  a  civil  action  of  his 
right  to  release  under  said  act  when  malice  is  the  g^st  of  the  action, 
signifies  a  wrong  inflicted  with  evil  intent  or  purpose. 

2.  Same — order  for  capias  ad  satisfaciendum  is  not  an  adjudi- 
cation that  malice  is  gist  of  action.  An  order  for  a  writ  of  capias 
ad  satisfaciendum,  ordered  because  the  judgment  had  "been  ob- 
tained for  a  tort  committed"  by  defendant,  is  not  an  adjudication 
that  malice  was  the  gist  of  the  action  and  is  no  defense  to  an  ap- 
plication for  release  under  the  Insolvent  Debtors  act. 

3.  Same — extrinsic  evidence  is  not  admissible  to  show  malice. 
Upon  a  petition  under  the  Insolvent  Debtors  act  for  the  release  of 
a  person  imprisoned  under  a  capias  ad  satisfaciendum  issued  on  a 
judgment  in  an  action  of  trover,  evidence  outside  of  the  record  of 
the  trover  suit  is  not  admissible  to  show  that  there  was  malice  in 
the  original  transaction  out  of  which  the  suit  arose. 

4.  Same — the  right  of  discharge  depends  upon  action  in  fact 
brought.    The  words  "v/hen  malice  is  not  the  gist  of  the  action," 
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used  in  section  2  of  the  Insolvent  Debtors  act  to  designate  cases 
wherein  the  debtor  may  not  be  discharged,  mean  the  gist  of  the  ac- 
tion which  was  in  fact  brought,  and  not  an  action  which  might  have 
been,  but  was  not,  brought. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  County 
Court  of  Cook  county;  the  Hon.  Orrin  N.  Carter,  Judge, 
presiding. 

Appellee  filed  his  petition  in  the  county  court  of  Cook 
county  under  the  Insolvent  Debtors  act,  seeking  to  be  dis- 
charged from  imprisonment.  The  court  entered  an  order  re- 
leasing him,  and  that  order  has  been  affirmed  by  the  Branch 
Appellate  Court.    The  record  is  brought  here  by  appeal. 

The  petition  avers,  among  other  things,  that  petitioner 
was  arrested  under  a  certain  capias  ad  satisfaciendum  issued 
out  of  the  superior  court  of  Cook  county  in  favor  of  plain- 
tiffs in  a  certain  suit,  in  which  the  appellants  herein  were 
plaintiffs  and  petitioner  defendant,  to  enforce  the  collection 
of  the  judgment  therein  for  the  sum  of  $2719.41 ;  avers 
that  he  is  now  in  the  custody  of  the  sheriff  of  said  Cook 
county  under  and  by  virtue  of  said  writ,  and  that  he  desires 
to  release  his  body  from  such  imprisonment  by  delivering 
up  his  property;  avers  that  malice  was  not  of  the  gist  of 
the  action  in  the  superior  court.  Appellants  appeared  and 
to  this  petition  filed  a  plea  setting  out  their  motion  in  the 
superior  court  on  which  the  capias  was  issued  and  the  order 
of  the  superior  court  thereon,  for  the  purpose  of  showing 
that  the  question  of  malice  had  been  adjudicated  by  that 
court.  To  this  plea  appellee  filed  a  demurrer,  which  was 
sustained.  Appellants  also  filed  a  plea  denying  that  malice 
was  not  the  gist  of  the  action.  The  matter  was  heard  by 
the  court,  and  appellants  offered  evidence  dehors  the  record 
of  the  superior  court  to  show  that  there  was  malice  in  the 
original  transaction,  and  to  show  that  in  the  trial  in  the 
superior  court  there  was  evidence  introduced  and  received 
which  tended  to  prove  that  malice  was  of  the  gist  of  the 
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action.  The  county  court  held  that  it  was  bound  by  the 
record  of  the  superior  court  and  would  not  receive  any  other 
evidence. 

From  the  declaration  in  the  cause  in  the  superior  court 
which  was  offered  in  evidence,  it  appears  that  appellants 
placed  in  the  hands  of  appellee  a  number  of  precious  stones, 
denominated  brilliants,  of  which  they  were  the- owners,  in 
order  that  he  might  inspect  and  make  a  purchase  of  some 
or  all  of  them.  At  the  same  time  they  delivered  to  him  a 
"memorandum  bill"  of  the  goods  so  delivered,  and  in  which 
was  stated :  "These  goods  are  sent  you  for  your  selection, 
and  remain  our  property  and  are  to  be  returned  to  us  with- 
in ten  days.  Sale  takes  effect  from  the  date  of  our  approval 
of  your  selection,  when  a  regular  bill  will  be  sent,  which  bill 
only  will  be  proof  of  sale,  and  until  then  these  goods  are 
to  be  held  subject  to  our  orders."  Appellee  received  the 
goods  on  those  terms  but  failed  to  purchase  any  of  them  and 
failed  to  return  them  within  ten  days.  A  few  days  later, 
however,  he  returned  part  of  them,  and  when  appellants 
demanded  a  return  of  the  remainder  he  failed  to  comply 
with  the  demand. 

It  is  urged  by  appellants  that  the  court  erred,  first,  in 
sustaining  the  demurrer  to  the  plea  of  former  adjudication ; 
second,  in  rejecting  evidence  offered  by  appellants;  third, 
in  discharging  appellee. 

RosENTHAi.,  KuRZ  &  HiRSCHi.,  for  appellants. 

F.  W.  WiNKLKR,  (L.  W.  Holder,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

The  declaration  in  the  suit  in  the  superior  court  is  in 
trover.  The  plaintiffs  in  that  suit  obtained  in  that  court  an 
order  that  a  ca.  sa.  issue  pursuant  to  the  provisions  of  sec- 
tion 5  of  chapter  27^  Kurd's  Revised  Statutes  of  1905,  and 
while  held  by  virtue  of  that  writ  Norton  sought  his  release 
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under  the  provisions  of  section  2  of  chapter  72^  Kurd's  Re- 
vised Statutes  of  1905,  which  reads:  "When  any  person 
is  arrested  or  imprisoned  upon  any  process  issued  for  the 
purpose  of  holding  such*  person  to  bail  upon  any  indebted- 
ness, or  in  any  civil  action  when  malice  is  not  the  gist  of 
tlie  action,  or  when  any  debtor  is  surrendered  or  committed 
to  custody  by  his  bail  in  any  such  action,  or  is  arrested  or 
imprisoned  upon  execution  in  any  such  action,  such  person 
may  be  released  from  such  arrest  or  imprisonment  upon 
complying  with  the  provisions  of  this  act." 

The  appellants  sought  to  interpose  as  a  defense  to  the 
application  the  order  of  the  superior  court  for  the  writ,  on 
the  theory  that  this  order  was  an  adjudication  that  malice 
was  of  the  gist  of  the  action.  The  writ  was  ordered  because 
the  judgment  had  "been  obtained  for  a  tort  committed"  by 
the  appellee.  In  determining  whether  the  writ  should  issue 
the  question  of  malice  did  not  arise  at  all.  The  order  of  the 
superior  court  therefore  presented  no  defense  to  this  petition. 

Appellants  also  contend  that  malice  was  of  the  gist  of 
the  action  in  the  superior  court.  The  term  "malice,"  as  used 
in  section  2,  supra,  signifies  a  wrong  inflicted  on  another 
with  evil  intent  or  purpose.  "It  requires  the  intentional 
perpetration  of  an  injury  or  wrong  on  another.  The  wrong 
and  intention  to  commit  the  injury  are  necessary  to  deprive 
the  party  of  the  right  to  a  discharge  from  arrest  or  impris- 
onment." {First  Nat.  Bank  of  Flora  v.  Burkett,  loi  111. 
391;  J  ember  g  v.  Mix,  199  id.  254.)  For  aught  that  ap- 
pears from  the  declaration  in  the  superior  court,  the  failure 
of  appellee  to  return  the  property  may  have  resulted  from 
ciramistances  over  which  he  had  absolutely  no  control. 
Every  averment  of  the  declaration  may  be  true  and  still  the 
appellee  may  have  been  entirely  free  from  any  evil  intent  or 
purpose. 

The  court  refused  to  admit  evidence  offered  by  appel- 
lants extrinsic  to  the  record  of  the  superior  court  for  the 
purpose  of  showing  that  there  was  malice  on  the  part  of 
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appellee  in  the  original  transaction  out  of  which  the  suit  in 
the  superior  court  grew,  and  also  excluded  such  evidence 
offered  by  appellants  to  show  that  proof  was  introduced  and 
received  on  the  trial  in  the  superiqr  court  which  tended  to 
establish  the  fact  that  malice  was  of  the  gist  of  the  action. 
In  this  we  think  there  was  no  error.  Upon  a  compliance 
with  the  provisions  of  section  2,  supra,  the  debtor  is  entitled 
to  his  discharge  "when  malice  is  not  of  the  gist  of  the  ac- 
tion," which  means  the  gist  of  the  action  which  was  in  fact 
brought  against  him,  and  not  the  gist  of  an  action  which 
might  have  been,  but  which  in  fact  was  not,  carved  out  of 
the  original  transaction  or  transactions. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Carter  took  no  part  in  the  decision  of  this 
case. 


The  Concord  Apartment  House  Company 

V, 

W.  D.  O'Brien. 
Opinion  Hied  June  ip,  ipo/ — Rehearing  denied  October  j,  ipoy, 

1.  Building  contracts — when  recovery  may  be  had  on  com- 
mon  counts.  Where  a  building  contract  has  been  fully  performed 
and  the  final  certificate  obtained  and  it  only  remains  to  pay  the  bal- 
ance due,  the  contractor  may  sue  and  recover  under  the  common 
counts,  and  the  contract  may  be  read  in  evidence  for  the  purpose 
of  showing  its  terms  and  to  recover  damages.  (Hart  v.  Carsley 
Manf,  Co,  221  111.  444,  explained.) 

2.  Same — secondary  proof  of  lost  certificate  of  superintendent 
may  be  made.  Where  the  final  certificate  of  the  building  superin- 
tendent showing  the  amount  due  the  contractor  has  been  lost  and 
proof  of  such  fact  is  made,  secondary  proof  of  the  contents  of  the 
certificate  is  admissible  in  an  action  by  the  contractor  to  recover 
on  the  common  counts. 

3.  Same — the  proz'ision  for  written  order  for  changes  may  be 
waived.    Where  a  building  contract  provides  that  the  superintend- 
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ent  of  the  building  shall  be  the  agent  of  the  owner  for  the  purposes 
of  the  contract,  and  where  the  amount  due  the  contractor  has  been 
fixed  by  agreement  of  the  parties  and  set  out  in  the  final  certificate 
of  the  superintendent,  the  contractor's  right  to  recover  on  the  com- 
mon counts  is  not  defeated  because  he  made  some  changes  in  the 
work  at  the  verbal  orders  of  the  superintendent,  even  though  the 
contract  provides  that  such  orders  shall  be  in  writing,  since  such 
provision  may  be  waived  by  either  party. 

4.  Same — when  final  certificate  is  conclusive  evidence  of  per- 
formance. Under  a  building  contract  providing  that  no  payment  or 
certificate,  "except  the  final  certificate  or  final  payment,"  shall  be 
conclusive  evidence  of  the  performance  of  the  contract,  the  final 
certificate  is  conclusive  evidence  of  performance  except  for  fraud 
or  mistake ;  and  it  is  not  essential  to  the  right  of  the  contractor  to 
recover  upon  such  certificate  that  he  prove  that  the  work  was  done 
in  accordance  with  the  plans  and  specifications. 

5.  Same — substantial  performance  in  good  faith  is  sufficient  A 
literal  compliance  with  the  specifications  of  a  building  contract  is 
not  essential  to  a  recovery  by  the  contractor  where  he  has  substan- 
tially performed  the  contract. 

6.  Instructions — what  instructions,  in  suit  on  final  certificate, 
are  properly  refused.  In  an  action  under  the  common  counts  to  re- 
cover upon  a  final  certificate  from  the  superintendent  of  the  build- 
ing, instructions  casting  upon  the  plaintiff  the  burden  of  proving 
full  performance  and  permitting  the  defendant  to  recoup  in  dam- 
ages if  the  contractor  had  made  detrimental  changes  in  the  speci- 
fications are  properly  recused,  where  the  contract  makes  the  final 
certificate  conclusive  evidence  of  performance  and  the  changes  in 
the  work  were  made  at  the  direction  of  the  owner's  superintendent. 

7.  Trial — counsel  should  be  allowed  to  state  his  reasons  for  ob- 
jecting to  question.  Counsel  who  objects  to  a  question  asked  of  a 
witness  should  be  allowed  to  state  the  grounds  of  his  objection; 
but  the  refusal  of  the  court  to  allow  him  to  do  so  will  not  require 
reversal,  where  the  question  and  answer  were  both  proper  and  the 
action  of  the  court  was  not  prejudicial  to  appellant's  case. 

8.  Interest — interest  is  recoverable  upon  final  certificate  issued 
under  building  contract.  Under  section  2  of  the  Interest  act  inter- 
est is  recoverable  in  an  action  under  the  common  counts  to  recover 
upon  a  final  certificate  issued  under  a  building  contract. 

AppEai,  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge, 
presiding. 
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This  is  an  action  in  assumpsit  under  the  common  counts 
to  recover  upon  a  certificate  claimed  to  be  a  final  certificate 
issued  as  payment  under  a  contract  which  provides,  among 
other  things : 

Article  i :  "The  contractor,  under  the  direction  of  and 
to  the  satisfaction  of  William  M.  Wheatley,  v^ho  shall  act 
as  superintendent  of  and  for  the  purposes  of  this  contract  as 
agent  for  said  owner,  shall  and  will  provide  all  the  materials 
and  perform  all  the  work  mentioned  in  the  specifications 
*  *  *  for.  the  building  for  the  steam  heating  and  hot 
water  plant  for  the  seven-story  apartment  building.    *    *    * 

Article  2:  "No  alterations  shall  be  made  in  the  work 
shown  or  described  by  the  drawings  and  specifications  ex- 
cept upon  a  written  order  of  the  superintendent,  and  when 
so  made  the  value  of  the  work  added  or  omitted  shall  be 
computed  by  the  superintendent,  and  the  amount  so  ascer- 
tained shall  be  added  to  or  deducted  from  the  contract 
price;"  that  if  either  party  dissents  to  such  award  the  val- 
uation of  work  added  or  omitted  shall  be  referred  to  three 
disinterested  arbitrators,  one  to  be  appointed  by  each  party 
and  the  third  by  the  two  so  chosen,  the  decision  of  any  two 
of  whom  shall  be  final  and  binding,  each  party  to  bear  one- 
half  of  expense  of  such  reference. 

Article  3  provides  that  the  contractor  shall  furnish 
proper  facilities,  at  all  times,  for  inspection  of  the  work  by 
the  superintendent  or  his  representatives,  and  on  proper 
written  notice  change  the  work  condemned. 

Article  4  provides  that  if  the  contractor  shall  fail  to 
furnish  skilled  workmen  or  proper  materials  or  work,  the 
owner  may,  after  written  notice,  take  possession  of  the 
work  and  do  it  himself  or  employ  other  persons  to  do  it; 
that  in  such  case  the  contractor  shall  not  be  entitled  to 
further  pay  until  the  contract  is  so  completed,  and  then 
only  if  there  is  a  balance  due,  and  "the  expense  incurred  by 
the  owner,  as  herein  provided,  for  either  furnishing  ma- 
terials or  for  finishing  the  work,  and  any  damage  incurred 


Digitized  by  VjOOQ IC 


Oct,  'WJ    Concord  Apart.  House  Co.  v.  O'Brien. 

througlf  such  default,  shall  be  audited  and  certified  by  the 
superintendent,  whose  certificate  thereof  shall  be  conclusive 
upon  the  parties." 

Article  5  provides  for  the  time  for  the  final  completion 
of  the  work. 

Articles  6  and  7  refer  to  delay,  with  provisions  for  ap- 
peal from  the  superintendent's  decision  to  arbitration,  as 
provided  in  article  2. 

Article  8  provides  the  time  of  payment,  and  that  all  pay- 
ments shall  be  made  upon  the  written  certificate  of  the  su- 
perintendent to  the  effect  that  such  payments  have  become 
due  and  according  to  the  provisions  of  section  35  of  the  law 
of  Illinois  referring  to  sub-contractors'  liens,  etc.  There  is 
a  further'provision  with  reference  to  liens. 

Article  9:  "It  is  further  mutually  agreed  between  the 
parties  hereto  that  no  certificate  given  or  payment  made  un- 
der this  contract,  except  the  final  certificate  or  final  pay- 
ment, shall  be  conclusive  evidence  of  the  performance  of  this 
contract,  either  wholly  or  in  part,  and  that  no  payment  shall 
be  construed  to  be  an  acceptance  of  defective  work  or  im- 
proper materials."  • 

There  are  further  provisions  in  the  contract  as  to  keep- 
ing the  work  insured  and  not  violating  the  city  ordinances. 

The  contract  was  dated  May  28,  1895.  The  work  ap- 
pears to  have  been  completed  about  July  28,  1896.  After 
having  made  frequent  applications  to  Rolfe,  the  secretary 
of  the  company,  and  to  Wheatley,  the  superintendent,  for  a 
final  certificate,  appellee  on  that  date  furnished  to  Rolfe  a 
statement  of  what  he  claimed  to  be  a  balance  of  $4707.78. 
Rolfe,  O'Brien  and  Wheatley  met  in  Rolfe's  office  for  the 
purpose  of  determining  the  amount  due,  and  on  August 
10,  1896,  a  statement  was  made  of  the  final  amount  due 
O'Brien,  and  the  final  certificate  was  issued  by  Wheatley 
to  O'Brien  under  the  contract,  stating  that  there  was  due 
$4568.  This  certificate  has  never  been  paid.  January  8, 
1897,  a  mechanic's  lien  was  filed  by  the  appellee  against  the 
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company.  Rolfe,  the  secretary,  inserted  in  the  d<ictiment 
filed,  the  amount  due  on  this  Hen.  January  30,  1899,  ^^is 
suit  was  commenced  in  the  circuit  court  of  Cook  county. 
In  September,  1899,  appellant  company  went  into  the  hands 
of  a  receiver  under  a  bill  filed  by  the  bondholders  to  fore- 
close a  trust  deed.  Appellee,  to  protect  the  material-men, 
assigned  his  claim  against  appellant  to  the  creditors.  De- 
cember 21,  1903,  after  trial,  the  jury  returned  a  verdict  for 
appellee  for  $6166,  and  judgment  was  rendered  thereon. 
The  case  was  thereupon  taken  by  writ  of  error  to  the  Ap- 
pellate Court,  where,  after  two  rehearings,  that  court  en- 
tered a  remittitur  for  $821  and  affirmed  the  judgment  of 
the  lower  court  for  the  balance,  $5345.  Appeal  was  then 
prayed  to  this  court. 

JosiAH  BuRNHAM,  f or  appellant : 

When  there  is  a  substantial  failure  to  perform  the  con- 
tract, the  party  who  should  hav«e  performed  is  not  entitled 
to  maintain  an  action  of  general  assumpsit  on  the  common 
counts.    Ellis  V.  Hamlin,  3  Taunt.  52. 

Where  suit  i^brought  on  a  special  contract  and  only  the 
common  counts  filed  it  is  equivalent  to  an  express  averment 
that  the  contract  has  been  fully  performed,  and  where  per- 
formance is  alleged,  excuse  for  non-performance  cannot  be 
shown.  Forsyth  v.  Vehmcyer,  55  111.  App.  223 ;  Higgins  v. 
Lee,  16  111.  495. 

In  a  suit  on  the  common  counts,  where  the  contract  has 
not  been  fully  performed,  the  contract  is  not  admissible  in 
evidence  on  behalf  of  the  plaintiff,  even  for  the  purpose  of 
showing  the  contract  price.    Reed  v.  Phillips,  4  Scam.  39. 

Where  there  is  an  express  contract  there  is  no  room  for 
an  implied  contract,  and  if  the  express  contract  has  not  been 
fully  performed  according  to  its  terms  no  recovery  can  be 
had  on  the  common  counts.  Ellis  v.  Hamlin,  3  Taunt.  52; 
Peoria  v.  Construction  Co.  169  111.  36;  Parmly  v.  Farrar, 
id.  606. 
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A  final  certificate  must  conform  to  the  requirements  of 
the  contract  or  it  will  not  be  binding  on  the  defendant^  and 
the  plaintiff  cannot  base  an  action  thereon.  Barney  v.  Giles, 
1 20  111.  154;  Packard  v.  VaiiSchoick,  58  id.  79.' 

When  a  party  has  filed  a  bill  of  particulars  he  is  bound 
thereby,  and  cannot  recover  an  amount  in  excess  of  that 
claimed  in  his  bill  of  particulars  nor  items  not  included  there- 
in. Hess.  V.  Dazvson,  51  111.  App.  146;  Morton  v.  McClure, 
22  111.  257;  Clement  v.  Brown,  30  id.  43. 

Mere  delay  in  making  payment  and  defending  a  suit 
brought  to  enforce  payment  is  not  such  unreasonable  and 
vexatious  delay  as  to  authorize  the  allowance  of  interest. 
County  of  Franklin  v.  Layman,  145  111.  138. 

It  must  be  error  for  a  trial  court  to  deny  to  counsel  the 
right  to  specify  the  grounds  of  objection  when  evidence  of- ' 
fered  is  objected  to.  To  do  so  is  to  deprive  the  party  of  all 
benefit  of  objecting  to  evidence,  no  matter  how  incompetent 
or  objectionable  it  may  be.  It  is  well  settled  that  one  can 
not  raise  objections  for  the  first  time  in  the  court  of  review, 
and  his  objections  will  not  be  considered  there  if  he  fails  to 
show  the  specific  grounds  of  objection  in  the  court  below. 
Godfrey  v.  Knodle,  44  111.  App.  638;  Wilderman  v.  Pitts, 
39  id.  416. 

When  the  contract  is  only  partially  perfontied,  or  any- 
thing remains  to  be  done  except  the  payment  of  the  contract 
price,  no  recovery  can  be  had  on  the  common  counts.  Hart 
v.  Carslcy  Manf.  Co.  221  111.  444. 

Thomas  B.  Marston,  for  appellee : 

Where,  in  an  action  of  assumpsit  upon  a  contract,  there 
remains  nothing  for  plaintiff  to  do,  a  declaration  containing 
only  the  common  counts  is  sufficient.  Combs  v.  Steele,  80 
111.  lOI. 

Where  the  common  counts  are  relied  on,  it  being  plain- 
tiff's claim  that  the  contract  has  been  fully  completed,  it  is 
not  error  to  introduce  the  written  contract  in  evidence.    Fos- 
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ter  V.  McKeown,  192  111.  339;  Fowler  v.  Deaktnan,  84  id. 
130;  Shepard  v.  Mills,  173  id.  223 ;  Combs  v.  Steele,  80  id. 
loi ;  Adlard  v.  MtUdoon,  45  id.  193. 

Where  a  building  contract  provides  that  payments  shall 
be  made  upon  the  architect's  certificates,  his  certificate  issued 
under  the  contract  is  conclusive  as  to  the  amount  and  qual- 
ity of  work  done,  in  the  absence  of  any  showing  of  fraud  or 
mistake  on  his  part.  His  decision,  reduced  to  writing  and 
signed  by  him,  is  the  substantial  act  which  determines  the 
right  of  plaintiff  to  the  money  and  the  obligation  of  the  de- 
fendant to  pay.  Arnold  v.  Boumique,  144  111.  132;  Mc- 
Auley  V.  Carter,  22  id.  53 ;  Lull  v.  Korf,  84  id.  225 ;  Snell 
V.  Brown,  71  id.  133;  Fowler  v.  Deakman,  84  id.  130; 
Dozvney  v.  O'Donnell,  92  id.  562. 

The  superintendent  or  architect  is  the  sole  judge  under 
the  contract  in  evidence,  and  his  decision  can  be  attacked 
only  for  fraud  or  mistake.  In  the  absence  of  fraud,  bad 
faith,  refusal  or  incapacity  of  the  architect  to  act,  his  finding 
is  conclusive  upon  the  parties.  Mc Auley  v.  C artery  22  111. 
S3;  Fotvler  v.  Deakman,  84  id.  130. 

Such  fraud  or  mistake  cannot  be  shown  by  submitting  to 
the  jury  evidence  as  to  the  quality  of  the  work,  but  only  by 
evidence  touching  the  architect  himself,  to  show  that  he  was 
gtiilty  of  bad  faith  or  did  not  exercise  his  real  judgment. 
Davis  v.  Gibson,  70  111.  App.  273 ;  Lull  v.  Korf,  84  111.  225 ; 
Dozvney  v.  O'Donnell,  92  id.  562;  Arnold  v.  Boumique^ 
144  id.  132. 

When  the  architect  or  superintendent  adjusted  the  ac- 
count, determined  the  amount  due  and  executed  and  deliv- 
ered the  final  certificate,  the  rights  of  the  parties  became 
fixed.  The  loss  or  destruction  of  the  final  certificate  subse- 
quent to  delivery  did  not  preclude  recovery.  Hunt  v.  De- 
vine,  37  111.  137;  Arnold  v.  Boumique,  144  id.  132. 

In  building  contracts  a  literal  compliance  with  the  speci- 
fications is  not  necessary — a  substantial  performance  in  good 
faith  is  sufficient.    If  there  is  no  willful  departure  from  the 
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terms  of  the  contract  or  omission  in  the  essential  points,  and 
the  laborer  has  honestly  and  faithfully  performed  the  con- 
tract in  all  its  material  and  substantial  particulars,  he  will 
not  be  held  to  have  forfeited  his  right  to  remuneration  by 
reason  of  mere  technical,  inadvertent  or  unimportant  omis- 
sions or  defects.  The  law  imposes  no  such  liability  or  pen- 
alty. Sinclair  v.  Talmadge,  36  Barb.  602 ;  Shepard  v.  Mills, 
173  111.  223;  Foster  v.  McKeozvn,  192  id.  339;  Keeler  v. 
Herr,  157  id.  57. 

Under  the  statutes  of  Illinois  interest  is  allowable  on 
liquidated  accounts.  Interest  is  recoverable  under  an  award 
of  arbitrators,  as  a  settlement  of  accounts.  Upon  an  amount 
found  due  on  accounting  under  a  written  contract,  interest 
may  be  recovered,  even  when  the  amount  due  is  not  stated  in 
writing.  Clark  v.  Button,  69  111.  521 ;  Ditch  v.  Vollhardt, 
82  id.  134;  Seely  v.  Pelt  on,  63  id.  loi ;  Tucker  v.  Page,  69 
id.  179;  Warren  v.  Tyler,  81  id.  15 ;  Dick  Co.  v.  Letter  File 
Co.  157  id.  325. 

Interest  may  be  awarded  without  being  claimed  in  the 
pleadings,  being  a  mere  incident  to  the  debt.  Heitnan  v. 
Schroeder,  74  IlL  158;  McConnel  v.  Thomas,  2  Scam.  313; 
Willard  v.  DuBois,  29  111.  48. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

It  is  claimed  by  appellant  that  the  contract  was  improp- 
erly admitted  in  evidence  under  the  common  counts.  It  is 
well  established  that  where  a  contract  has  been  performed 
and  it  only  remains  to  pay  the  contract  price  for  labor  or 
property,  the  plaintiff  may  sue  and  recover  under  the  com- 
mon counts,  and  that  the  agreement  may  be  read  in  evidence 
for  the  purpose  of  showing  its  terms  and  to  recover  dam- 
ages. {Adlard  v.  Muldoon,  45  111.  193;  i  Chitty's  PI. — 
14th  Am.  ed. — 340.)  Counsel  for  appellant  admits  this 
proposition  without  question,  but  strongly  insists  that  it 
does  not  apply  here  because  in  this  case  the  contract  was  not 
fully  performed.     With  this  contention  we  do  not  agree. 
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The  proof  shows  that  the  final  certificate  was  issued  by.  the 
appellant's  superintendent  after  conference  between  him- 
self, appellee  and  Rolfe,  the  secretary  of  the  company ;  that 
appellee  returned  the  certificate  to  Rolfe,  and  that  is  the  last 
he  knew  of  it.  He  did  not  remember  whether  Rolfe  returned 
it  or  not.  Appellee  testified  that  he  made  a  search  among 
his  papers  and  cound  not  find  it.  Rolfe  stated  in  his  testi- 
mony that  such  a  certificate  was  issued,  and  agreed  with  the 
testimony  of  the  appellee  as  to  the  amount  it  showed  as  due. 
In  1898  attorney  W.  W.  Augur,  representing  some  of  the 
creditors  of  O'Brien,  called  on  Rolfe,  at  that  time  manager 
and  secretary  of  appellant  company,  to  ascertain  the  exact 
amount  due  O'Brien.  Rolfe  gave  to  Augur  the  following 
certificate : 

"This  is  to  certify  that  a  final  certificate  for  $4568  was  issued 
by  the  Concord  Apartment  House  Company  in  favor  of  W.  D.^ 
O'Brien,  August  loth,  A.  D.  1896.  ^  ^   ^^^^^  ^^^^ . 

If  it  was  error  to  admit  this  as  a  part  of  appellee's  tes- 
timony given  in  chief  it  did  not  in  any  way  harm  appellant, 
because  Rolfe  afterward  took  the  stand  and  admitted  the 
truth  of  this  written  statement.  The  certificate  having  been 
lost  it  was  proper  to  prove  its  contents.  The  fact  that  it  was 
lost  did  not  change  the  rights  or  relations  of  the  parties  nor 
in  any  way  aflfect  the  validity  of  the  certificate.  {Arnold  v. 
Bournique,  144  111.  132.)  There  was  proof  tending  to  show 
not  only  the  form  but  the  substance  of  this  lost  certificate, 
and  it  seems  to  have  been  in  substantial  compliance  with 
the  law  and  the  contract. 

It  is  urged  that  appellee  failed  to  complete  his  contract 
as  to  the  automatic  regulator,  fusible  plugs  and  coil  of  gal- 
vanized iron  pipe,  and  that  the  brickwork  about  the  boilers 
was  not  in  accordance  with  the  specifications  and  contract. 
On  all  of  these  questions  there  was  a  conflict  of  evidence, 
hence,  as  this  court  has  repeatedly  held,  the  finding  of  the 
lower  court  and  the  judgment  of  the  Appellate  Court  on 
such  questions  are  conclusive. 
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Appellee  admitted  that  he  had  made  slight  changes  from 
the  specifications  in  carrying  out  the  contract  but  claimed 
that  these  changes  were  authorized  and  directed  by  the  su- 
perintendent, and  that  although  no  written  order  was  given, 
under  the  first  article  of  the  contract  the  superintendent 
acted  as  agfent  of  said  owner  and  hence  had  authority  to 
permit  these  alterations.  After  the  amount  due  has  been 
fixed  by  agreement  of  the  parties  and  set  out  in  the  final 
certificate  it  would  be  manifest  injustice  to  hold  that  the 
contractor  could  not  recover  because  he  had  no  written 
order  from  the  superintendent  for  the  modifications.  The 
contract  in  this  respect  was  as  binding  upon  the  superin- 
tendent, and  through  him  upon  the  owner,  as  it  was  upon 
the  contractor.  Either  party  could  waive  the  requirements 
as  to  written  notice.  On  this  record  the  appellant  clearly 
waived  any  right  to  insist  on  this  point. 

Appellant  contends  that  even  on  this  state  of  the  record, 
under  the  decision  of  the  court  in  Hart  v.  Carsley  Manf.  Co. 
221  111.  444,  the  contract  was  improperly  admitted  in  evi- 
dence, and  no  recovery  could  be  had  on  the  common  counts 
because  all  of  the  conditions  precedent  were  not  complied 
with.  In  this  last  case  the  final  certificate  was  not  issued 
as  required  by  the  contract,  and  this  was  held  to  be  a  con- 
dition precedent.  Under  the  reasoning  in  that  case,  had 
the  final  certificate  been  issued  a  recovery  could  have  been 
had  under  the  common  counts.  This  court  held  in  Catholic 
Bishop  of  Chicago  v.  Bauer,  62  111.  188,  that  "when  there 
has  been  full  performance  [of  the  contract]  and  nothing  re- 
mains to  be  done  but  the  payment  of  the  money,  or  where 
there  has  been  only  part  performance  and  the  remainder  has 
been  waived  or  prevented  and  the  work  performed  has  been 
accepted,  then,  in  either  case,  recovery  may  be  had  for  the 
contract  price  of  the  service  performed,  under  an  indebitatus 
assumpsit/'  This  decision  on  this  point  has  been  quoted 
with  approval  by  this  court  in  Mount  Hope  Cemetery  Ass. 
V.  Weidenmann,  139  111.  67,  O'Brien  v.  Sexton,  140  id.  517, 
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Foster  v.  McKeown,  192  id.  339,  and  Rubens  v.  Hill,  213 
id.  523.  In  Fowler  v.  Deahnan,  84  111.  130,  this  court  held 
that  although  there  was  a  special  count  which  did  not  in 
some  respects  conform  to  the  proof,  the  introduction  of  a 
written  statement  of  the  architect  showing  why  he  had  not 
given  a  final  certificate  was  a  sufficient  excuse  for  not  pro- 
curing the  certificate,  and  that  this  statement  was  admissible 
under  the  common  counts.  In  harmony  on  this  point  with 
the  decisions  just  quoted  are  Shepard  v.  Mills,  173  111.  223, 
and  Bvans  v.  Howell,  211  id.  85.  We  do  not  think  the  de- 
cisions of  Hart  V.  Carsley  Manf,  Co,  supra.  City  of  Peoria 
V.  Construction  Co.  169  111.  36,  and  Parmly  v.  Farrar,  169 
id.  606,  cited  by  appellant,  in  any  way  conflict  with  this 
conclusion.  It  was  not  error  to  admit  the  contract  or  to 
permit  judgment  to  be  entered  under  the  common  counts. 

Appellant  asked  two  instructions  which  were  refused 
by  the  court.  The  first  sets  forth  that  the  burden  of  proof 
was  on  the  plaintiff  to  show  that  the  heating  plant  was  fin- 
ished in  accordance  with  the  plans  and  specifications,  and 
that  if  it  was  not  so  finished  the  plaintiff  was  not  entitled 
to  recover.  The  appellant  insists  that  notwithstanding  the 
granting  of  the  final  certificate  the  burden  of  proof  still 
rested  upon  appellee  to  show  that  the  contract  was  complied 
with,  before  he  could  recover;  that  under  the  provisions 
of  the  contract  the  certificate  of  the  architect  was  not  bind- 
ing, claiming  that  there  was  nothing  in  the  contract  to  show 
that  the  finding  of  the  architect  should  be  conclusive.  On 
the  contrary,  it  is  contended  that  an  appeal  was  allowed 
from  his  decision  to  the  three  arbitrators.  We  conclude 
from  a  study  of  the  contract  that  this  appeal  to  the  arbi- 
trators is  only  perinissible  as  to  those  portions  of  the  con- 
tract found  in  articles  2,  6  and  7.  It  is  stated,  in  terms,  that 
as  to  the  provisions  of  article  4  the  superintendent's  certifi- 
cate "shall  be  conclusive."  Whether  the  appeal  to  the  arbi- 
trators mentioned  in  article  2  applies  to  the  whole  contract  or 
not,  it  cannot  be  availed  of  at  this  late  date.    No  objection 
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was  made  for  years  after  the  completion  of  the  contract  and 
no  attempt  to  dissent  from  the  decision  of  the  superintend- 
ent. A  somewhat  similar  provision  was  found  in  the  contract 
passed  on  in  this  court  in  Parmelee  v.  Hambleton,  24  111. 
605.  Under  that  decision  we  think  appellant  cannot  now  in- 
voke this  provision  in  the  contract  in  this  proceeding.  (See, 
also,  Pacaud  v.  Waite,  218  111.  138.)  This  being  so,  under 
article  9  of  the  contract  the  granting  of  the  final  certificate 
was  "conclusive  evidence  of  the  performance  of  this  con- 
tract," and  could  be  overthrown  only  by  proof  of  fraud  or 
mistake,  (McAuley  v.  Carter,  22  111.  53 ;  Korf  v.  Lull,  70 
id.  420;  Hennessy  v.  Metzger^  152  id.  505 ;  Barbee  v.  Find- 
lay,  221  id.  251;  Lohr  Bottling  Co,  v.  Ferguson,  223  id. 
88;  Stose  v.  Heissler,  120  id.  433.)  The  cases  of  VanBus- 
kirk  V.  Murden,  22  111.  446,  and  Monahan  v.  Fitzgerald,  164 
id.  525,  do  not  attempt  to  lay  down  a  contrary  rule.  The 
defects  in  the  work  in  both  of  those  cases  were  held  to 
amount  to  fraud.  No  valid  claim  can  be  made  that  there  is 
any  proof  of  fraud  on  this  record.  The  only  claim  made  as 
to  defective  work  by  anyone  competent  to  testify  from  ex- 
perience was  by  a  witness  who  never  saw  the  work  until 
three  years  after  it  was  completed.  Neither  the  superin- 
tendent nor  any  one  else  in  charge  of  the  work  when  it  was 
being  executed  was  called  to  testify,  and  no  explanation  was 
given  or  attempted  as  to  why  this  was  not  done.  Most,  if 
not  all,  of  the  defects  claimed  were  slight.  It  has  been  held 
frequently  that  in  building  contracts  a  literal  compliance 
with  the  specifications  is  not  necessary  to  a  recovery  by  the 
contractor.  A  substantial  performance  in  good  faith  is  suf- 
ficient. (Keeler  v.  Herr,  157  111.  57;  Evans  v.  Howell, 
supra,)  This  instruction,  which  cast  the  burden  of  proving 
that  the  contract  had  been  fully  carried  out  upon  appellee, 
was  properly  refused.  The  second  refused  instruction  set 
forth  that  if,  by  reason  of  a  departure  from  the  specifica- 
tions, the  plant  was  less  effective  than  if  constructed  in 
accordance  therewith,  the  defendant  was  entitled  to  recoup 
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or  set  oflf  damages.  This  instruction  was  properly  refused 
for  the  reasons  given  as  to  the  other  instruction.  The  cer- 
tificate of  the  architect  was  conclusive  unless  overthrown 
because  of  fraud  or  mistake.  Both  these  instructions  were 
properly  refused,  also,  on  the  ground  that  they  ignored  tlie 
explanation  in  the  testimony  by  the  plaintiff  that  some  of 
the  departures  complained  of  were  authorized  by  the  su- 
perintendent. 

Appellant  also  complains  of  the  modification  of  the  third 
instruction.  As  originally  drawn  this  authorized  a  set-off 
for  unfitness  of  the  appliances  for  the  purpose  for  which 
tliey  were  made,  and  was  modified  by  the  court  by  adding 
a  provision  unless  the  defect  was  occasioned  by  the  act  or 
interference  of  appellant.  There  is  nothing  in  the  record 
to  indicate  any  fraud  or  mistake  that  would  invalidate  the 
final  certificate.  That  instruction,  therefore,  whether  in  the 
modified  or  original  form,  should  have  been  refused. 

On  the  re-direct  examination  of  the  appellee  one  of  the 
counsel  for  appellant  objected  to  one  of  the  answers,  and 
asked  to  have  it  stricken  out  on  the  ground  that  it  was  not 
responsive.  The  court  overruled  the  motion.  This  is  com- 
plained of.  Such  matters  are  entirely  within  the  discretion 
of  the  trial  court,  and  a  case  will  not  be  reversed  on  such 
rulings  unless  the  discretion  is  plainly  abused. 

The  next  question  asked  of  the  same  witness  was  as 
follows:  "Do  you  make  that  same  statement  with  refer- 
ence to  all  the  changes  you  made  in  those  specifications?" 
One  of  the  counsel  for  appellant  objected  to  the  question, 
but  the  court  said  the  witness  might  answer.  Thereupon 
associate  counsel  of  appellant  said,  "I  wish  to  state  the 
grounds  of  our  objection."  The  court  thereupon  said,  "I 
don't  care  what  your  grounds  are."  Exception  was  taken 
to  this  ruling.  The  witness  answered,  "I  acted  directly  un- 
der Mr.  Wheatley's  advice  and  instructions  all  through." 
The  question  and  answer  were  both  proper,  but  counsel 
should  have  been  permitted  to  state  his  grounds  of  objec- 
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tion.  Neither  he  nor  his  associate  had  made  clear  why  they 
objected.  It  is  the  duty  of  counsel  always  to  state  the 
ground  of  objection.  In  many  instances  a  general  objection 
without  stating  the  reasons  is  insufficient,  but  we  do  not 
think  appellant  was  so  prejudiced  by  this  ruling  of  the  court 
that  this  should  reverse  the  case. 

Appellant  also  objects  to  the  admission  of  certain  tes- 
timony on  the  re-direct  examination  of  appellee,  and  es- 
pecially to  his  answer  that  they  "expressed  themselves  as 
perfectly  satisfied."  Appellant  claims  that  the  witness  did 
not  say  who  expressed  themselves,  or  when,  or  where  or 
what  was  said.  We  have  examined  the  record  as  to  this 
evidence  and  find  that  the  witness  fully  explained  who  were 
talking  and  what  was  said,  and  it  is  clearly  inferable  from 
his  evidence  when  and  where  the  conversation  took  place. 

Appellant  also  objects  to  the  ruling  of  the  court  in  re- 
fusing to  allow  appellee  to  be  asked,  on  cross-examination, 
as  to  the  payment  of  a  certain  bill.  The  record  discloses 
that  the  court  sustained  the  objection  to  this  question  on 
the  ground  that  it  was  not  proper  cross-examination.  We 
think  the  court  was  right  in  this  ruling. 

The  re-direct  examination  of  appellee  is  also  complained 
of.  This  subject  was  within  the  sound  discretion  of  the  trial 
court.  We  have  read  the  entire  re-direct  examination,  and 
do  not  think  there  was  any  such  abuse  of  this  discretion  as 
to  be  reversible  error. 

We  think  the  interest  on  the  unpaid  balance  was  prop- 
erly allowed  under  section  2  of  chapter  74,  Hurd's  Statutes 
of  1905.  See,  also,  on  this  point.  Palmer  v.  Meriden  Brit- 
annia  Co.  188  111.  508;  Keeler  v.  Herr,  supra;  Heiman  v. 
Schroeder,  74  111.  158. 

We  have  gone  over  not  only  the  briefs  and  abstracts,  but 
the  record  as  well.    We  find  no  reversible  error. 

The  judgment  of  the  Appellate  Court  will  accordingly 

^  ^^™^^-  Judgment  affirmed. 
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Aivi^RED  L.  Jones 

V. 

Minerva  P.  Young  et  al. 
Opinion  filed  June  ip,  ipoy— Rehearing  denied  October  p,  ipoj, 

1.  Judgments  and  decrees — when  decree  as  to  solicitor's  fees  is 
interlocutory,  only,  A  partition  decree  which  finds  that  the  costs, 
"including  a  reasonable  solicitor's  fee,  be  apportioned  among  the 
parties,"  and  that  "upon  the  filing  and  confirmation  of  the  commis- 
sioners' report  the  cause  be  referred  to  the  master  in  chancery 
to  hear  proof  and  ascertain  the  costs  of  the  proceeding,  including 
reasonable  solicitor's  fees,"  is  merely  interlocutory  as  to  the  costs 
and  solicitor's  fees,  and  until  the  master's-  report  concerning  them 
is  confirmed  and  their  allowance  made  by  the  chancellor  there  is, 
as  to  such  matters,  no  final  decree. 

2.  Solicitor's  fees — when  apportionment  of  fees  in  partition  is 
inequitable.  Apportionment  of  complainant's  solicitor's  fees  among 
the  parties  to  a  partition  proceeding  is  inequitable  where  the  pro- 
ceeding was  not  amicable  and  there  was  a  substantial  contest  grow- 
ing out  of  an  honest  difference  of  opinion  between  the  complainant 
and  the  defendants,  and  the  counsel  employed  by  them,  as  to  the 
interests  of  the  various  parties  and  the  best  way  to  adjust  them,  and 
where,  from  the  first,  the  parties  were  unable  to  agree  upon  a  divi- 
sion of  the  estate  or  the  value  thereof. 

Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  L,.  Heai,y,  Judge, 
presiding. 

This  is  a  proceeding  in  the  circuit  court  of  Cook  county 
for  the  partition  of  real  estate  in  that  comity.  The  only 
question  here  involved  is  whether  the  fees  of  complainant's 
solicitors  should  be  apportioned  among  the  parties  and  taxed 
as  costs.  The  trial  court  allowed  $4000  so  taxed.  The 
Appellate  Court  reversed  the  decree  on  this  .point  and  re- 
manded the  cause. 

Florence  Brayton  Jones,  wife  of  appellant,  died  intes- 
tate April  2,  1895,  leaving  no  children,  her  only  heirs  being 
said  husband  and  Sweet  Brayton,  her  grandfather.    The  last 
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named  died  before  the  filing  of  the  bill,  leaving  his  two 
children,  Minerva  P.  Young  and  William  B.  Brayton,  his 
only  heirs.  During  the  pendency  of  the  partition  suit  Wil- 
liam B.  Brayton  died,  leaving  some  of  the  appellees  as  his 
only  heirs. 

The  record  discloses  that  prior  to  the  filing  of  the  bill  for 
partition  on  June  2,  1896,  by  appellant  herein,  there  had 
been  some  contention  between  the  parties  as  to  several  mat- 
ters connected  with  the  division  of  the  property,  and  that 
counsel  had  been  employed  by  the  parties  interested  before 
the  proceedings  were  started  in  court.  On  June  9,  1896, 
William  B.  Brayton  and  Minerva  P.  Young  entered  their 
appearance  in  these  proceedings.  June  17,  1896,  the  bill 
was  amended  in  several  minor  particulars  and  also  so  as 
to  claim  on  behalf  of  the  complainant  a  homestead  estate. 
July  I,  1896,  the  bill  was  again  amended  by  adding  a  prayer 
for  accounting  of  the  rents  and  payments  made  by  the  vari- 
ous parties,  appellant  having  been  in  possession  of  the  city 
property  and  appellees  at  that  time  being  in  possession  of 
the  farm  property.  July  29,  1896,  the  answer  of  William 
B.  Brayton  and  Mrs.  Young  was  filed,  admitting  the  alle- 
gations of  the  bill  as  to  the  interests  of  the  parties,  except 
as  to  complainant's  right  to  homestead  in  certain  of  the 
property.  Afterward  the  bill  was  amended  for  the  third 
time,  correcting  certain  descriptions  of  real  estate,  omitting 
ten  acres  and  including  a  block  of  land,  and  admitting  that 
Mrs.  Young  had  a  homestead  in  a  part  of  the  property.  The 
matter  was  referred  by  the  trial  court  to  a  master  in  chan- 
cery, who,  after  hearing  evidence,  made  a  report  finding 
title  substantially  as  set  out  in  the  bill  as  finally  amended, 
and  that  a  partition  and  division  ought  to  be  made  as  prayed. 
The  chancellor  substantially  approved  the  report  and  entered 
a  decree  of  partition,  appointing  three  commissioners  to  di- 
vide the  property.  The  decree  further  provided  "that  the 
costs  of  the  proceeding,  including  a  reasonable  solicitor's 
fee,  be  apportioned  among  the  parties  according  to  their 
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several  interests,"  and  "upon  the  filing  and  confirmation  of 
the  commissioners'  report  that  the  cause  be  referred  to  a 
master  in  chancery  to  hear  proof  and  ascertain  the  costs  of 
the  proceeding,  including  reasonable  solicitor's  fees."  The 
decree  also  provided  for  an  accounting.  The  commission- 
ers' report  was  approved  December  17,  1897.  An  account- 
ing was  found  to  have  been  made  and  satisfied,  and  the 
cause  was  thereupon  referred  to  a  master  to  ascertain  and 
fix  the  fees  for  complainant's  solicitors,  and  to  apportion  the 
same,  together  with  the  other  costs,  among  the  parties  ac- 
cording to  their  interests.  The  master  made  a  report  recom- 
mending fees  to  complainant's  solicitors,  and  July  19,  1905, 
the  trial  court  entered  a  decree  allowing  complainant's  so- 
licitors $4000,  apportioned  among  the  parties  to  the  suit  as 
follows:  Appellee  Young  $1629.03,  the  heirs  of  William 
B.  Brayton  $1307.50,  and  the  balance  to  appellant.  Ap- 
peal was  prayed  by  appellees  herein  from  this  last  decree 
to  the  Appellate  Court,  and  that  court  held  that  these 
amounts  were  improperly  charged  to  appellees. 

Kenner  S.  Boreman,  for  appellant. 

HoLDEN  &  BuzzEi.1.,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellant  insists  that  the  decree  entered  July  13,  1897, 
was  final  in  character,  not  only  as  to  fixing  the  title  to  the 
property  in  the  partition  proceedings,  but  as  to  the  costs, 
including  the  fees  of  complainant's  solicitors.  It  will  be 
noted  that  that  decree  did  not  fix  the  solicitor's  fees,  but 
only  provided  that  a  reasonable  solicitor's  fee  be  apportioned 
among  the  parties  according  to  their  several  interests,  and 
that  no  final  action  was  to  be  taken  as  to  the  amount  of  the 
fees  tmtil  the  confirmation  of  the  commissioners'  report, 
which  was  to  be  made  thereafter.  No  substantial  steps  were 
taken  as  to  the  allowing  of  fees  until  long  after  the  decree 
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of  December  17,  1897.  The  decree  was  final  only  as  to  the 
rights  and  interests  of  the  various  parties  in  the  premises 
in  question.  This  appeal  does  not  question  those  rights. 
That  decree  was  merely  interlocutory  as  to  the  costs,  and 
there  was  no  final  decree  as  to  solicitor's  fees  until  the  con- 
firmation of  the  report  of  the  master  recommending  them  , 
and  their  allowance  by  the  chancellor  in  the  decree  here  ap- 
pealed from,  entered  July  19,  1905.  The  following  authori- 
ties fully  sustain  this  conclusion:  Adamski  v.  Wiecsorek, 
170  111.  373  J  Glos  V.  Clark,  199  id.  147;  Gray  v.  Ames,  220 
id.  251 ;  Crowe  v.  Kennedy,  224  id.  526.  The  case  of  Lilly 
V.  Shaw,  59  111.  y2y  cited  by  appellant,  in  no  way  conflicts 
with  this  finding.  There  the  decree  had  fixed  and  finally 
allowed  solicitor's  fees  and  was  set  aside  after  the  term  had 
gone  by,  the  court  attempting  to  change  the  amount  of  the 
fees.  This  case  is  in  full  harmony  with  the  decisions  cited 
above,  as  is  Allison  v.  Drake,  145  111.  500. 

It  is  further  urged  that  the  trial  court's  rulings,  on  the 
showing  in  this  record,  should  have  been  sustained  and  com- 
plainant's solicitor's  fees  allowed  under  section  40  of  chapter 
106.  (Kurd's  Stat.  1905,  p.  1497.)  This  statute  is  given 
in  full,  with  a  careful  review  of  the  authorities  on  the  ques- 
tion, in  McMullen  v.  Reynolds,  209  111.  504,  and  therefore 
it  is  unnecessary  in  this  case  to  do  more  than  set  out  briefly 
the  facts  in  this  record  bearing  on  the  question  and  apply 
the  law  as  there  laid  down. 

A  study  of  the  evidence  here  clearly  discloses  that  these 
partition  proceedings  were  not  amicable.  The  testimony  of 
William  B.  Brayton  was  taken  before  his  death,  and  among 
other  things  he  stated  that  appellant  wanted  said  Brayton 
and  appellee  Young  to  take  the  town  and  farm  property  and 
give  appellant  the  city  property,  and  wanted  them  also  to 
buy  the  appellant's  dower  rights;  that  they  (Brayton  and 
Young)  wanted  appellant  to  hold  his  dower  rights  in  the 
property  during  his  lifetime;  that  they  had  several  meet- 
ings on  this  question  at  which  no  understanding  was  ar- 
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rived,  but  at  their  last  meeting  it  was  agreed  to  meet  in 
the  office  of  appellant's  counsel  on  the  following  Wednes- 
day, and  that  such  meeting  was  not  held  because  they  learned 
that  appellant  had  in  the  meantime  started  this  proceeding. 
It  is  admitted  that  there  was  a  dispute  as  to  the  question  of 
dower  before  the  starting  of  these  proceedings,  although  it 
is  claimed  by  appellant  that  he  wanted  his  dower  set  off  in 
fee  so  as  to  avoid  future  trouble  between  the  parties.  It  is 
also  admitted  that  there  was  a  matter  of  accounting  between 
them  which  was  not  adjusted  before  the  suit  was  started. 
Complainant's  solicitor,  who  was  allowed  fees  by  the  chan- 
cellor, testified  that  there  was  a  disagreement  among  the 
heirs ;  that  "the  parties  were  a  good  way  apart  as  to  their 
respective  rights,"  and  that  he  did  his  best  to  adjust  matters 
without  a  hot  contest  but  finally  made  up  his  mind  that  a 
suit  was  necessary;  that  after  it  was  started  he  had  many 
interviews  with  the  attorneys  for  various  of  the  appellees, 
getting  nearer  together  at  every  interview  but  not  sufficiently 
to  warrant  a  settlement  out  of  court.  After  the  decree  was 
entered  to  appoint  commissioners,  appellant  recommended 
one  commissioner  and  appellees  another,  and  the  record 
tends  strongly  to  show  that  it  was  agreed  that  the  two  com- 
missioners should  recommend  a  third,  and  that  one  was  so 
recommended;  that  after  the  third  commissioner  had  ex- 
amined the  property  and  had  expressed  his  views  as  to  the 
values,  appellant  entered  objections  to  the  choosing  of  a 
third  commissioner  by  the  two  other  commissioners,  and 
the  court  finally  appointed  another  commissioner.  There 
also  appears  to  have  been  a  wide  difference  of  opinion  among 
the  parties  as  to  the  value  of  certain  pieces  of  property. 

Where  the  proceedings  are  plainly  amicable  and  there  is 
no  substantial  contest  as  to  the  rights  and  interests  of  any 
of  the  parties  it  would  be  injustice  to  all  to  encourage  the 
employment  of  counsel  by  defendants.  A  contest,  to  war- 
rant such  emplo3mient,  while  not  necessarily  successful  in 
its  termination,  should  be  of  a  substantial  character,  and  not 
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merely  formal,  frivolous  or  vexatious.  {Bliss  v.  Seeley,  191 
111.  461;  Walker  v.  Tink,  159  id.  323.)  We  do  not  wish 
to  be  understood  as  intimating  that  in  this  case  appellant  or 
his  counsel  were  actuated  by  improper  motives  in  claiming 
what  they  did  for  appellant.  Apparently  there  was  an  hon- 
est difference  of  opinion,  not  only  between  the  parties  to 
the  proceedings  but  between  their  counsel,  as  to  the  rights 
of  the  various  owners  and  the  best  way  to  adjust  them. 
But  here,  as  in  the  case  of  McMullen  v.  Reynolds^  supra,  the 
property  to  be  divided  was  valuable,  as  finally  appraised 
amounting  to  $124,000.  The  parties  from  the  first  were 
unable  to  agree  upon  the  division.  Counsel  were  employed 
by  appellees,  long  before  these  proceedings  were  begun,  to 
protect  their  interests  and  to  secure  their  just  proportion  of 
the  properties.  It  would  be  inequitable  on  this  record  to 
require  the  defendants  in  the  partition  proceeding  not  only 
to  pay  their  own  counsel  but  a  part  of  the  fees  of  complain- 
ant's counsel.  The  facts  in  this  case  are  very  similar  to  those 
in  McMullen  v.  Reynolds,  supra,  and  we  can  see  no  good 
reason  why  the  conclusion  reached  in  that  case  should  not 
apply  with  equal  force  here.  See,  also,  Hartwell  v.  DeVault, 
159  111.  325 ;  Gehrke  v.  Gehrke,  190  id.  166;  Bliss  v.  Seeley, 
supra. 

'  We  think  the  Appellate  Court  was  right  in  holding  that 
the  decree  of  December  17,  1897,  was  not  final  as  to  the  so- 
licitor's fees,  and  that  therefore  the  appeal  was  properly  al- 
lowed from  the  decree  of  July  19,  1905,  fixing  the  fees,  and 
that  the  Appellate  Court  was  also  right,  on  the  facts  in  this 
record,  in  refusing  to  allow  a  part  of  the  fees  of  complain- 
ant's solicitors  to  be  taxed  against  appellees. 

The  judgment  of  the  Appellate  Court  will  accordingly 
be  affirmed.  Judgment  affirmed. 
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Wesley  M.  Owen,  Exr. 

V. 

Charles  A.  Crumbaugh  et  al. 
Opinion  filed  June  ip,  igoy — Rehearing  denied  October  p,  1907. 

1.  Wills — a  belief  resting  upon  evidence  is  not  on  insane  de- 
lusion. A  belief  in  the  existence  or  non-existence  of  certain  facts 
or  phenomena  which  results  from  a  process  of  reasoning,  based  up- 
on some  sort  of  evidence,  is  not  an  insane  delusion,  even  though 
the  process  of  reasoning  is  imperfect  and  the  conclusion  is  illogical. 

2.  Same — what  is  essential  to  constitute  an  insane  delusion.  An 
insane  delusion  must  be  such  an  aberration  as  indicates  an  un- 
sound or  deranged  condition  of  the  mind  regarding  a  fallacy  that 
can  be  demonstrated  as  distinguished  from  a  mere  belief  in  the 
existence  or  non-existence  of  supposed  facts  or  phenomena  based 
upon  some  sort  of  evidence. 

3.  Same — a  belief  in  the  doctrines  of  spiritualism  is  not  insan- 
ity. An  absolute  belief  in  the  doctrines  of  spiritualism,  even 
though  it  influences  the  testator  to  leave  a  large  portion  of  his 
property  for  the  establisliment  of  a  spiritualist  church,  is  not  evi- 
dence of  insanity  such  as  justifies  setting  aside  the  will,  in  the  face 
of  evidence  showing  that  the  testator  in  his  business  relations  was 
capable  and  rational,  and  acted  with  the  judgment,  prudence  and 
foresight  possessed  by  successful  business  men. 

4.  Same — attributing  escapes  from  death  to  spirit  guidance  is 
not  an  insane  delusion.  The  fact  that  a  man  who  has  narrowly  es- 
caped accidental  death  on  several  occasions  attributes  his  escape  to 
the  guidance  of  a  guardian  spirit,  instead  of  to  intuition,  good 
luck  or  the  act  of  God,  is  not  evidence  of  an  insane  delusion. 

5.  Same — when  testimony  of  expert  that  testator  was  insane  is 
of  little  value.  Where  the  preponderance  of  the  evidence  shows 
that  a  testator,  at  the  time  of  making  his  will,  was  in  full  posses- 
sion and  proper  exercise  of  all  his  mental  faculties,  an  opinion 
of  a  medical  expert,  based  upon  a  hypothetical  state  of  facts  not 
inconsistent  with  legal  sanity,  that  the  testator  was  insane  is  of 
little  weight,  and  does  not,  of  itself,  justify  the  court  in  refusing 
to  direct  a  verdict  in  favor  of  the  proponents. 

6.  Same — facts  stated  in  contestant's  hypothetical  question  mtist 
be  incompatible  with  sanity.  A  verdict  of  sanity  should  be  directed 
by  the  court  notwithstanding  the  testimony  of  medical  experts  that 
the  testator  was  insane  on  the  subject  of  spiritualism  when  he  made 
his  will,  if  such  testimony  is  given  in  answer  to  a  hypothetical  ques- 
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tion  which  enumerates,  as  the  grounds  of  the  expert  opinion,  a 
series  of  acts^  peculiarities  and  mental  states  which,  taken  together, 
amount  to  no  more  than  that  the  testator  was  a  spiritualist  and 
believed  fully  in  the  doctrines  and  practices  of  that  faith,  where 
there  is  other  evidence  showing  mental  competency  at  the  time  the 
will  was  made. 

7.  Same — what  evidence  does  not  show  insane  delusion.  Proof 
that  the  testator  had  become  a  spiritualist  in  the  last  few  years  of 
his  life;  that  he  believed  he  was  attended  by  a  guardian  spirit; 
that  he  carried  a  picture  of  a  man  which  he  believed  to  be  a  "spirit 
picture"  of  his  child  who  had  died  in  infancy  thirty  years  before 
and  had  grown  to  manhood  in  the  spirit  land  under  the  name  of 
"Bright  Eyes ;"  that  he  traveled  great  distances  to  attend  seances ; 
that  he  sometimes  cried  when  speaking  of  the  dead  and  when 
friends  refused  to  attend  seances  at  his  request,  and  that  he  em- 
braced all  the  doctrines  of  spiritualism  without  question,  does  not 
establish  an  insane  delusion. 

8.  AppEai,s  and  errqrs — one  cannot  take  advantage,  on  appeal, 
of  absence  of  proof  he  has  prevented  being  made.  One  who  pre- 
vents the  opposite  party  from  making  certain  proof  by  objecting  to 
the  evidence  offered,  cannot  take  advantage,  upon  appeal,  of  the 
absence  of  such  proof  from  the  record. 

Appeai,  from  the  Circuit  Court  of  McLean  county ;  tlae 
Hon.  C.  D,  Myers,  Judge,  presiding. 

FiFER  &  FiFER,  Wewy,  Sterling  &  Whitmore,  and 
Barry  &  MorrissEy,  for  appellant: 

A  belief  in  the  doctrines  of  a  church  cannot  be  held  to 
be  a  delusion  which  will  invalidate  a  will.  A  delusion  com- 
mon to  all  the  members  of  a  religious  sect  will  not  avoid  a 
will.    Newton  v.  Carberry,  5  Cranch,  626. 

The  fact  that  a  person  is  affected  with  insanity,  or  la- 
bors under  some  delusion,  believes  in  witchcraft,  clairvoy- 
ance, spiritual  influences,  presentiment  of  the  occurrences  of 
future  events,  dreams,  mind  reading,  etc.,  will  not  affect  the 
validity  of  his  will  on  the  ground  of  insanity.  Manifestly, 
a  man's  belief  can  never  be  made  a  test  of  sanity.  When 
we  leave  the  domain  of  knowledge  and  enter  upon  the  field 
of  belief  the  range  is  limitless,  extending  from  the  highest 
degree  of  rationality  to  the  wildest  dream  of  superstition, 
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and  no  standard  of  mental  soundness  can  be  based  on  one 
belief  rather  than  another.    Whipple  v.  Bddy,  i6i  111.  114. 

A  belief  in  spiritualism  is  not  proof  of  insanity.  Orch- 
ardson  v.  Oldfield,  171  111.  14. 

It  cannot  be  said  that  because  a  person  believes  in  spiritu- 
alism he  is  of  unsound  mind  or  subject  to  an  insane  delu- 
sion.   Middleditch  v.  Williams,  45  N.  J.  Eq.  726. 

The  court  cannot  say,  as  a  matter  of  law,  that  a  person 
is  insane  because  he  holds  the  belief  that  he  can  communi- 
cate with  spirits  and  can  be  and  is  advised  and  directed  by 
them  in  his  business  transactions  and  in  the  disposal  of  his 
property.  Brown  v.  Ward,  53  Md.  376;  In  re  Keeler's 
will,  3  N.  Y.  Sup.  629. 

A  belief  in  Swedenborgianism  is  no  evidence  of  insane 
delusion  or  insanity,  {Scott  v.  Scott,  212  111.  597,)  nor  is  a 
belief  in  the  faith  cure.    Frich's  will,  165  Pa.  St.  586. 

Where  the  testator  left  his  property  to  the  American 
Bible  Society,  disinheriting  his  children,  and  it  was  shown 
that  he  believed  in  spiritualism,  clairvoyance,  dreams,  etc., 
his  will  was  sustained.    Cliafin  zvill  case,  32  Wis.  557. 

Stonk  &  Oglevee,  DeMange  &  HoBUT,  Beach,  Hod- 
NETT  &  Trapp,  E.  D.  Riddi^e,  and  J.  F.  Bishop,  for  ap- 
pellees : 

Where  a  fiduciary  relation  exists  between  the  testator 
and  a  devisee  who  receives  a  substantial  benefit  from  the 
will,  and  where  the  testator  is  the  dependent  and  the  devisee 
the  dominant  party,  and  the  testator  therefore  reposes  trust 
and  confidence  in  the  devisee,  as  in  the  ordinary  relation  of 
attorney  and  client,  and  where  the  will  is  written  or  its  prep- 
aration procured  by  that  beneficiary,  proof  of  these  facts  es- 
tablishes prima  facie  the  charge  that  the  execution  of  the 
will  was  the  result  of  undue  influence  exercised  by  that  bene- 
ficiary, and  this  proof,  standing  alone  and  undisputed  by 
other  proof,  entitles  contestants  to  a  verdict.  Weston  v. 
Teufel,  213  111.  299. 
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If  the  testator  was  laboring  under  an  insane  delusion 
that  spirits  of  the  dead  were  directing  him  in  all  his  business 
and  to  make  the  will  as  he  in  fact  did  make  it,  this  was  un- 
due influence  as  universally  defined.  Middleditch  v.  Wil- 
liams, 45  N.  J.  Eq.  726 ;  Robinson  v.  Adams,  62  Me.  407. 

Law,  it  is  said,  is  "of  the  earth  earthy,"  and  that  spirit 
wills  are  too  celestial  for  cognizance  by  earthly  tribunals, — 
a  proposition  readily  conceded.  And  yet  the  courts  have 
not  assumed  to  deny  to  spirits  of  the  departed  the  privilege 
of  holding  communion  with  those  of  their  friends  who  are 
still  in  the  flesh,  so  long  as  they  do  not  interfere  with  vested 
rights  or  by  the  means  of  undue  influence  seek  to  prejudice 
the  interests  of  persons  still  within  the  jurisdiction  of  the 
courts.    McLory  v.  Stull,  44  Neb.  175. 

In  the  Orchardson  case  this  court  set  aside  the  marriage 
of  Minerva  Merrick  because  it  was  the  result  of  supposed 
direction  from  spirit  of  her  former  husband.  Orchardson 
V.  CoHeld,  171  111.  29. 

On  a  motion  to  take  an  issue  from  the  jury,  the  question 
is,  is  there  any  evidence  tending  to  support  the  issue? — and 
not,  whether  the  verdict  would  have  to  be  set  aside  as  against 
the  manifest  weight  of  the  evidence.  Woodman  v.  Bank, 
211  111.  578. 

Is  there  any  evidence  in  this  record  which,  with  all  rea- 
sonable inferences  and  intendments  to  be  drawn  therefrom, 
fairly  tends  to  prove  that  the  testator  was  not,  at  the  time 
of  the  execution  of  the  will  in  question,  of  sound  mind  and 
memory,  and  is  there  any  such  testimony  fairly  tending  to 
prove  that  he  was  at  that  time  unduly  influenced  to  execute 
that  will?  These  are  the  material  and  only  questions  pre- 
sented for  our  consideration  and  decision  upon  this  appeal. 
Woodman  v.  Bank,  211  111.  581. 

Rules  as  to  directing  verdicts  in  suits  at  law  apply  in 
will  contests.    Woodman  v.  Bank,  211  111.  578. 

When  a  declaration  contains  counts  which  are  sufficient 
to  sustain  the  judgment  and  to  which  the  evidence  is  ap- 
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plicable,  the  refusal  of  the  court  to  instruct  the  jury  to  dis- 
regard other  counts  is  not  reversible  error.  Szvifi  &  Co,  v. 
Rutkowski,  182  111.  18. 

Insanity  may  exist  as  to  one  subject  while  as  to  all 
others  the  testator  may  be  perfectly  sane.  American  Bible 
Society  v.  Price,  115  111.  643. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  a  bill  in  chancery  brought  by  certain  nephews 
and  nieces  of  James  T.  Crumbaugh  to  set  aside  his  will  on 
the  grounds  of  undue  influence  and  want  of  testamentary 
capacity.  Wesley  M.  Owen,  as  executor,  and  others,  were 
made  defendants.  An  issue  at  law  was  tried  by  a  jury,  re- 
sulting in  a  verdict  finding  that  the  instrument  in  question 
was  not  the  will  of  the  testator.  At  the  close  of  all  the  evi- 
dence a  motion  was  made,  accompanied  by  an  instruction 
to  that  effect,  to  direct  a  verdict  for  proponents.  This  mo- 
tion was  overruled  and  the  instruction  refused.  From  a 
decree  setting  aside  the  will  and  the  probate  thereof  the  ex- 
ecutor appeals  to  this  court. 

The  testator  was  born  January  28,  1832,  and  died  April 
3,  1905,  leaving  his  widow,  Elizabeth  J.  Crumbaugh,  sur- 
viving him.  He  left  no  children  or  descendants  of  children. 
One  brother  and  three  sisters  and  certain  nephews  and 
nieces  were  his  only  surviving  heirs-at-law.  His  widow  died 
since  the  commencement  of  this  suit.  The  testator  resided 
on  a  farm  in  McLean  county,  Illinois,  practically  all  of  his 
life,  until  the  year  1883,  when  he  moved  to  the  city  of  Le- 
roy,  in  said  county,  where  he  resided  until  his  death.  He 
was  the  owner  of  thirteen  hundred  acres  of  valuable  farm 
land  in  McLean  county,  a  number  of  town  lots  in  the  city 
of  Leroy  and  a  considerable  amount  of  personal  property. 
His  entire  estate  is  estimated  at  about  $250,000.  After 
moving  to  Leroy  the  testator  engaged  in  the  banking  busi- 
ness with  his  brother.  After  his  brother's  death  the  private 
bank  was  re-organized  as  a  national  bank,  and  testator  be- 


Digitized  by  VjOOQ IC 


Oct. '07.]  Owen  v.  Crumbaugh.  385 

came  the  vice-president  and  a  member  of  the  loaning  com- 
mittee, and  performed  the  duties  of  those  offices  until  his 
death.  About  thirty  years  prior  to  the  death  of  the  testator 
his  only  child,  a  boy,  was  bom,  who  lived  but  six  weeks. 
By  the  will  the  testator  devised  $1000  to  his  brother,  Daniel 
T.  Crumbaugh,  and  $1000  each  to  Caroline  Rogers,  Martha 
Bartlett  and  Nancy  Hamilton,  sisters  of  the  testator.  In 
addition  to  these  legacies  about  $2000  was  distributed  in 
small  amounts  among  certain  of  his  other  more  distant  rela- 
tives. Some  of  his  remote  relatives  were  not  given  any- 
thing. As  bearing  upon  the  omission  of  the  testator  to  make 
provision  for  all  of  his  relatives  the  following  excerpt  from 
the  will  is  pertinent : 

"(5th.)  Fifth — ^Again  I  mention  that  I  have  herein 
made  bequests  to  only  a  portion  of  my  relation,  and  be  it 
understood  that  I  have  not  forgotten  the  name  or  relation- 
ship of  any,  but  that  I  have  given  every  one  of  such  rela- 
tion as  I  care  to  do  and  whom  I  feel  I  should,  and  those 
whom  I  have  not  mentioned  I  most  emphatically  feel  are 
not  entitled  to  anything  from  my  estate.  As  they  are  not 
named  by  me  I  do  will  that  they  receive  nothing." 

To  his  wife  the  testator  devised  the  rents,  income  and 
profits  of  all  of  his  property,  of  every  kind  and  character, 
for  her  natural  life,  not  otherwise  specifically  devised,  and  in 
addition  she  was  given  about  two  hundred  acres  of  farm 
land  in  fee,  and  he  made  her  the  residuary  legatee  of  all  his 
undisposed  of  property,  of  every  kind  and  character.  By 
the  eighth  clause  of  the  testator's  will  he  disposes  of  the 
greater  portion  of  his  estate,  as  follows : 

"(8th.)  Eighth — Be  it  now  understood  that  the  prop- 
erty now  possessed  by  my  wife  and  I,  was  made,  secured 
and  accumulated  by  the  application  of  hard  labor  and  econ- 
omy, and  I  know  that  the  public  is  aware  that  my  relatives 
aided  me  but  very  little  and  that  I  have  been  necessitated 
to  help  them  far  more  than  they  have  assisted  me,  so  in  the 
light  of  my  desire,  and  with  the  warm  approval  of  my  be- 
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loved  wife,  I  now  give,  will  and  bequeath  to  Wesley  M. 
Owen,  of  Leroy,  Illinois,  to  A.  L.  CoflFey,  of  Leroy,  Illinois, 
to  Clay  West,  of  Leroy,  Illinois,  to  F.  L.  Horine,  of  Mon- 
arch, Illinois,  and  to  James  Loar  Bonnett,  of  Bloomington, 
Illinois,  *in  trust'  as  trustees,  and  their  successors  in  office, 
to  be  named  as  hereinafter  provided,  and  to  be  held  in  trust 
forever  and  forever  and  under  the  following  conditions  and 
restrictions,  subject,  however,  to  the  life  estate  of  my  wife, 
as  hereinafter  provided,  my  home  and  prairie  farm  in  West 
township,  also  the  Thomas  L.  Wiley  farm,  now  held  by  me 
under  contract  of  purchase  and  which  I  shall  receive  by  deed 
on  March  i,  1902,  and  all  of  which  land  is  more  particu- 
larly described  as  follows,  to-wit:  Section  eighteen  (18) 
and  the  south  half  of  section  seven  (7),  town  22,  north, 
range  5,  east,  in  West  township,  also  the  east  half  of  the 
east  half  of  section  thirteen  (13),  township  twenty-two 
(22),  north,  range  four  (4),  east,  in  Empire  township,  all 
in  McLean  county,  Illinois,  which  includes  about  eleven 
hundred  (iioo)  acres,  to  the  same  more  or  less.  Now  be 
it  understood  that  I  do  give,  will  and  bequeath  the  same  to 
such  above  named  five  people,  and  their  successor  in  office, 
*in  trust'  as  'trustees,'  and  to  be  so  'held  in  trust'  by  them 
forever  and  forever,  under  the  following  conditions  and  re- 
strictions and  for  the  purposes  hereinafter  named  and  men- 
tioned: That  is,  I  first  will  and  direct  that  my  wife  shall 
have  all  the^ents  and  profits  of  the  above  mentioned  real 
estate  during  the  time  of  her  natural  life,  the  same  to  be 
collected  and  paid  her  by  my  executor,  but  at  her  death,  or 
in  the  event  of  her  death  before  mine,  then  it  is  my  will  and 
the  desire  of  my  wife  that  such  above  mentioned  real  estate 
of  eleven  hundred  acres  (iioo)  shall  go  to  and  be  held  by 
said  trustees  and  their  successors  'in  trust'  for  the  purposes 
herein  named ;  that  is,  as  soon  as  there  shall  accumulate  in 
their  hands  sufficient  money,  I  direct  that  there  be  built  on 
lots  I,  2,  3,  4,  5  and  6,  of  block  135,  Wood  &  Conkling's 
addition  to  Leroy,  Illinois,  being  the  vacant  property  just 
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east  of  my  residence  and  which  I  purchased  from  the  Collins 
heirs,  a  spiritualist  church  and  a  public  library  for  the  use 
of  the  public,  without  any  restrictions,  and  in  which  any  in- 
dividual, of  either  sex  or  color,  may  worship  or  enjoy  the 
library ;  said  spiritualist  church  shall  be  of  modern  design, 
so  built  that  it  shall  face  with  its  main  entrance  to  the  west, 
and  shall  have  in  addition  to  the  church  auditorium  a  Sun- 
day school  room ;  that  said  trustees  shall  secure,  from  time 
to  time,  some  spiritualist  minister  or  lecturer,  and  whjch 
minister  or  lecturer  shall  be  under  the  charge  and  direction 
of  said  trustees,  but  it  is  my  desire  that  said  trustees  en- 
deavor to  have  regular  spiritual  services  in  such  church,  and 
that  such  minister  or  lecturer  be  one  who  shall  exert  every 
means  to  promote  the  gospel  and  who  is  in  sympathy  with 
the  spiritualist  organization;  that  such  church  shall  be 
known  as  the  'J-  T.  and  E.  J.  Crumbaugh  Spiritualist 
Church,'  and  should  the  time  ever  come  when  there  should 
be  no  spiritualists  in  Leroy  or  vicinity,  then  such  church  and 
Sunday  school  room  shall  be  used  for  such  church  purposes 
as  said  trustees  or  their  successors  may  desire  and  decide, 
but  in  no  event  and  under  no  circumstances  shall  such  church 
building  be  used  for  any  other  purpose  than  a  meeting  house 
for  the  spiritualists,  whenever  there  shall  be  any  to  attend 
or  those  who  desire  such  meeting.  It  is  my  further  will,  and 
I  do  so  direct,  that  there  be  constructed  after  but  in  addition 
to  such  spiritualist  church,  and  on  a  site  just  east  of  such 
church,  and  in  which  there  shall  be  erected  a  tablet  or  me- 
morial bearing  a  suitable  testimony  to  my  dear  beloved  wife 
and  I,  a  free  and  public  library ;  that  such  building  shall  be 
built  of  modem  design  and  to  and  in  connection  with  such 
church,  but  shall  be  just  east  of  the  church  and  shall  face 
or  front  to  the  north ;  that  is,  the  church  entrance  shall  be 
to  the  west  or  on  Pearl  street,  while  the  library  entrance 
shall  be  to  the  north  and  on  Center  street.  The  said  library 
building,  when  completed,  shall  be  equipped  and  furnished 
with  such  books,  literary  works,  papers  and  letters  as  will 
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best  promote  and  advance  good  society  and  make  men  bet- 
ter, morally  and  intellectually ;  that  such  public  library  shall 
be  known  as  the  *J.  T.  and  E.  J.  Crumbaugh  Public  Library/ 
and  shall  be  under  the  entire  control  and  management  of 
said  above  named  trustees  and  their  successors  in  office; 
that  said  trustees  shall  compile  and  publish  such  rules  as 
will  be  necessary,  from  time  to  time,  in  the  use  and  care  of 
the  books,  etc.,  and  shall  at  all  times  and  under  every  cir- 
cumstance make  it  easy  and  pleasant  for  the  poor  children 
of  Leroy  to  see  and  use  such  library.  Now,  to  the  end  that 
such  spiritualist  church,  to  be  known  as  the  *J-  T.  and  E.  J. 
Crumbaugh  Spiritualist  Church,'  be  built  and  endowed,  and 
to  the  end  that  such  public  library,  to  be  known  as  the 
'J.  T.  and  E.  J.  Crumbaugh  Public  Library,'  be  built  and 
endowed,  I  do  so  will,  give  and  bequeath  to  said  above 
named  trustees,  and  their  successors  in  office,  all  the  land 
and  real  estate  (iioo  a.)  mentioned  as  being  situated  in  sec- 
tion 7  and  i8  of  town  22,  north,  range  5,  east,  and  section 
13,  town  22,  north,  range  4,  east,  McLean  county,  Illinois, 
to  be  held  by  them  in  trust  forever  and  forever,  (subject  to 
the  life  estate  of  my  wife,)  for  said  purposes  above  men- 
tioned. Now,  be  it  further  understood,  that  at  no  time  and 
under  no  circumstances  can  such  trustees,  their  successors 
or  any  one,  sell,  convey  or  mortgage  any  part  or  portion  of 
such  above  described  tract  of  eleven  hundred  acres,  but  that 
the  same  shall  be  held  by  said  trustees  and  their  successors 
in  office  'in  trust'  for  the  purpose  of  building  said  church 
and  public  library.  It  is  my  further  desire,  and  I  do  so 
will,  give  and  bequeath  for  the  purpose  of  selecting  and  nam- 
ing the  site  of  such  J.  T.  and  E.  J.  Crumbaugh  Spiritualist 
Church  and  the  J.  T.  and  E.  J.  Crumbaugh  Public  Library, 
lots  I,  2,  3,  4,  5  and  6,  block  135,  Wood  &  Conkling's  ad- 
dition to  Leroy,  Illinois,  to  the  said  Wesley  M.  Owen,  A.  L. 
Coffey,  Clay  West,  F.  L.  Horine  and  James  Loar  Bonnett, 
trustees,  and  their  successors  in  office,  as  hereinafter  named, 
to  be  held  in  trust  forever  and  forever  and  on  which  to  build 
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said  church  and  library.  It  is  further  my  will  and  desire 
that  the  said  trustees  and  their  successors  use  all  honorable 
means  in  renting  and  keeping  in  repair  all  said  real  estate, 
taking  charge  of  the  same  at  the  death  of  my  wife,  or  in 
the  event  of  her  death  before  mine,  then  at  my  death,  and 
whenever  there  shall  accumulate  in  their  hands  sufficient 
sums,  they  shall  erect  a  church  building  first,  and  provide 
the  same  with  a  minister  or  lecturer,  and  subsequently,  and 
so  soon  as  accumulations  will  warrant,  erect  and  furnish 
said  library:  Provided,  that  should  I  during  my  life,  or 
after  my  death  my  wife,  erect  said  church  building  on  said 
lots,  then  and  in  that  event  there  shall  be  added  and  con- 
structed such  additions  as  will  be  necessary  to  meet  the  terms 
and  provisions  of  this  my  last  will  and  testament.  It  is  here 
further  provided  that  said  trustees  shall  formulate,  compile 
and  publish  on  the  first  day  of  June  each  and  every  year 
after  taking  charge  of  such  property,  a  full  and  complete 
report,  showing  the  aggregate  amounts  of  rents  received, 
from  whom,  and  the  expenses  incurred  in  renting,  taxes,  in- 
surance, etc.,  and  all  receipts  and  disbursements  of  said  J.  T. 
and  E.  J.  Crumbaugh  Spiritualist  Church  and  J.  T.  and 
E.  J.  Crumbaugh  Public  Library,  which  report  shall  be  pub- 
lished in  a  Leroy  paper,  a  copy  filed  with  the  city  clerk  of 
said  city  of  Leroy,  Illinois;  that  the  books  and  records  of 
such  church  and  library  shall  be  at  all  times  open  to  public 
inspection,  and  no  trustee  shall  prevent  anyone  from  making 
all  reasonable  investigation  as  to  the  disposition  made  of 
any  moneys.  Said  trustees  shall  have  the  right  to  make  all 
rules  and  regulations  necessary  for  the  use  and  control  of 
the  church  and  library :  Provided,  the  rules  of  sucli  church 
shall  conform  and  be  in  sympathy  with  the  rules  and  regu- 
lations of  the  national  organization  of  spiritualists,  and  no 
rule  for  church  or  library  shall  defeat  the  end  that  all  who 
desire  and  have  honest  intentions  may  enjoy  the  virtue  of 
worship  or  the  pleasure  of  library  work.  It  is  my  further 
will  that  when  such  spiritualist  church   shall  have  been 
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erected,  with  Sunday  school  room,  and  said  public  library 
shall  have  been  erected  and  equipped,  then  such  rents  shall 
be  applied  to  the  care  of  farm,  the  enlargement  of  church  or 
the  enlargement  of  library,  but  in  no  way  shall  it  be  used 
to  defeat  the  desire  that  said  rents  endow  and  forever  main- 
tain said  church  and  library.  It  is  further  provided  that 
said  Wesley  M.  Owen,  A.  L.  Coffey,  Clay  West,  F.  L.  Ho- 
rine  and  James  Loar  Bonnett,  trustees,  and  their  successors 
in  office,  shall  hold  office  during  their  residency  in  McLean 
county  and  good  and  honest  conduct,  and  for  life,  but  in  the 
event  of  their  death,  removal  from  county  or  resignation, 
then  in  that  event  such  vacancy  or  vacancies  shall  be  filled 
by  the  pastor  of  such  J.  T.  and  E.  J.  Crumbaugh  Spiritualist 
Church,  the  superintendent  of  Sunday  school  of  the  J.  T. 
and  E.  J.  Crumbaugh  Church  and  the  mayor  of  the  city  of 
Leroy,  Illinois, being  in  all  three  (3)  votes,  any  two  of  which 
shall  be  sufficient  to  name  such  trustees,  who  shall  then  be 
duly  declared  elected  and  shall  have  the  same  authority  as 
if  named  by  me :  Provided,  that  in  the  event  a  vacancy  or 
vacancies  occur  in  said  trusteeship  at  a  time  when  there 
shall  be  no  pastor  or  superintendent  of  Sunday  school,  then 
and  in  that  event  said  remaining  trustees  shall  appoint  from 
their  body  some  one  to  represent  such  pastor  or  superin- 
tendent, or  both,  and  such  person  or  persons  so  selected,  to- 
gether with  said  mayor  of  the  city  of  Leroy,  Illinois,  shall 
by  a  majority  vote  of  such  committee  fill  said  vacancy.  Be 
it  understood  that  to  no  further  extent  than  filling  said 
vacancy  or  vacancies  in  said  trusteeship  shall  said  mayor 
of  Leroy,  Illinois,  or  the  pastor  or  superintendent  of  said 
church,  have  anything  to  say  or  do  in  the  construction,  man- 
agement or  control  of  said  church  or  library,  said  manage- 
ment and  control  of  said  church  and  library,  as  well  as 
the  renting  and  care  of  such  real  estate,  to  be  exclusively  in 
the  charge  of  said  trustees  heretofore  named  and  their  suc- 
cessors in  office.  It  is  further  provided  that  said  tnistees 
and  their  successors  shall  serve  in  such  capacity  without 
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compensation  for  their  services  but  shall  be  allowed  actual 
expenses  incurred,  and  which  expense  shall  be  published  in 
full  in  the  report  made  on  the  first  day  of  June  of  each  and 
every  year." 

The  twelfth  clause  of  the  will  is  explanatory  of  the 
above,  and  is  as  follows : 

"(i2th.)  Twelfth— iio^y  be  it  understood  that  I  do 
hope  it  will  never  be  questioned  but  that  I  have  been  in  my 
right  mind  and  natural  mind  in  the  making  of  this  my  last 
will  and  testament,  and  I  have  not  been  influenced  by  any 
person  or  spirits,  but  have  only  made  same  after  many 
weeks  of  study,  thought  and  consideration.  As  before  ex- 
pressed, I  have  talked  and  conversed  freely  with  my  dear 
wife,  and  she  heartily  approves  and  with  me  desires  such  a 
bequest  as  I  have  made  for  the  purpose  of  establishing  and 
endowing  the  aforesaid  J.  T.  and  E.  J.  Crumbaugh  Spiritu- 
alist Church  and  J.  T.  and  E.  J.  Crumbaugh  Public  Library 
in  Leroy,  Illinois,  our  own  city  and  home,  and  the  city  which 
we  both  love  so  dearly  and  whose  future  interests  we  have 
so  at  heart.  Our  property  has  all  been  made  by  us  in  our 
efforts  to  save  and  apply,  and  the  closing  joy  of  my  life  is 
the  ability  of  my  wife  and  I  to  leave  something  of  a  perma- 
nent nature  that  will  always  be  a  monument  in  Leroy  to  the 
memory  of  my  dear  wife  and  I,  and  which  we  further  hope 
will  aid  many  to  seek  and  find  the  light  of  the  gospel  and 
the  beautiful  truths  uttered  by  the  Great  Letters  of  the  past." 

The  specific  grounds  upon  which  contestants  sought  to 
set  aside  the  will,  as  charged  in  their  bill,  are  as  follows : 

"That  the  said  James  T.  Crumbaugh,  at  the  time  of  exe- 
cuting the  said  instrument  in  writing  purporting  to  be  his 
last  will  and  testament,  was  of  advanced  age,  past  seventy 
years,  afflicted  with  disease  and  was  not  of  sound  mind  and 
memory,  but,  on  the  contrary,  was  at  the  time  wholly  in- 
capable of  understanding  the  nature  and  effect  of  the  busi- 
ness in  which  he  was  engaged ;  that  at  the  time  of  the  mak- 
ing of  said  will  the  said  James  T.  Crumbaugh  was  possessed 
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of  an  insane  delusion  as  to  the  natural  objects  of  his  bounty 
and  the  object  upon  which  he  attempted  by  the  said  alleged 
will  to  confer  his  bounty ;  that  he  was  insane  upon  certain 
religious  subjects,  and  that  this  insanity,  delusion  and  un- 
soundness of  mind  directly  affected  and  controlled  the  dis- 
tribution of  his  property  and  rendered  him  wholly  incapable 
of  making  any  just  and  proper  division  and  distribution  of 
his  estate,  and  that  such  insanity,  delusion  and  unsoundness 
of  mind  continued  until  the  time  of  his  death;  that  owing 
to  his  impaired  mind,  and  also  to  his  highly  excited  feel- 
ings in  matters  pertaining  to  spiritualism,  the  said  James 
T.  Crumbaugh  was  very  liable  to  be  unduly  influenced  by 
others,  and  that  his  mind  had  been  purposely  directed  and 
unduly  influenced  by  designing  persons,  to-wit,  Wesley  M. 
Owen,  Mrs.  Isaac  Pemberton,  Mrs.  Coolidge,  Bang  sisters, 
Mrs.  Elizabeth  J.  Crumbaugh,  and  various  other  persons 
and  spirits  whose  names  are  unknown,  to  make  such  a  dis- 
position of  his  property  as  he  actually  did  in  said  instrument 
of  writing,  so  that,  although  his  mind  had  become  so  im- 
paired as  to  incapacitate  him  to  make  a  will,  this  idea  of 
making  these  bequests  to  build  and  maintain  a  spiritualist 
church  and  library  and  leaving  his  nearest  kin  unprovided 
for,  remained  fixed  in  his  mind,  and  that  the  said  James  T. 
Crumbaugh  was  at  the  time  of  the  execution  of  said  instru- 
ment of  writing  under  improper  restraint  and  undue  influ- 
ence from  the  undue  acts  and  fraudulent  practices  of  these 
designing  persons,  and  that  said  undue  acts  and  fraudulent 
practices  consisted  in  obtaining  control  of  the  mind  of  said 
James  T.  Crumbaugh  by  means  of  hypnotism,  mesmerism, 
legerdemain,  seances,  and  by  working  upon  the  already  dis- 
ordered mind  of  the  said  James  T.  Crumbaugh  by  means 
of  communications  from  the  supposed  spirits,  and  thus 
directing  the  said  disordered  mind,  over  which,  by  these 
fraudulent  means,  they  had  obtained  control,  in  such  a  way 
as  to  cause  him  to  believe  that  his  future  welfare  and  hap- 
piness in  the  world  to  come  depended  upon  his  disposing  of 
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his  property  as  he  by  the  said  supposed  will  did  attempt  to 
dispose  of  it,  and  by  causing  him  to  believe  that  the  spirits 
of  his  departed  friends  and  relatives  ordered  him  to  so  dis- 
pose of  his  property,  and  particularly  that  'Bright  Eyes,' 
the  spirit  of  his  dead  son,  advised  and  requested  such  a  dis- 
position of  his  said  property,  and  that  this  control  over  his 
mind  was  secured  By  pretenses  of  friendship  toward  the  said 
James  T.  Crumbaugh  and  by  obtaining  his  confidence,  to  the 
end  that  by  and  through  the  means  aforesaid  this  property 
could  be  secured  for  the  benefit  of  the  spiritualist  church  ^n 
general  and  for  the  benefit  of  these  same  designing  persons 
who  expected  to  profit  therefrom." 

The  issues  formed  by  appellant's  denial,  in  his  answer, 
of  all  that  is  material  of  the  foregoing  allegations  were  the 
questions  submitted  to  and  decided  by  the  jury.  So  far  ai 
the  issue  of  undue  influence  is  concerned,  considered  sepa- 
rately from  the  alleged  delusions  of  the  testator  in  regard 
to  spiritualism,  but  little  need  be  said.  While  the  contention 
of  contestants  on  this  issue  is  not  abandoned,  still  the  evi- 
dence introduced  in  support  of  such  contention  is  so  meager 
that  it  cannot  be  seriously  contended  that  contestants'  po- 
sition on  this  point  is  supported  to  such  extent  as  to  require 
any  extended  notice  by  this  court.  It  is  apparent  from  the 
method  of  treatment  in  the  respective  briefs  of  the  parties 
that  the  controversy  in  regard  to  Crumbaugh's  testamentary 
capacity  is  regarded  by  both  parties  as  the  paramount  and 
controlling  issue  in  this  case. 

Upon  behalf  of  contestants  some  twenty-four  lay  wit- 
nesses and  eight  physicians  were  introduced  and  testified  be- 
fore the  jury  in  support  of  the  allegations  of  the  bill.  No 
attempt  will  be  made  to  set  out  the  evidence  of  these  several 
witnesses  in  detail.  No  necessity  exists  for  so  doing,  and 
it  would  unduly  extend  this  opinion  if  such  course  were  pur- 
sued. The  non-expert  witnesses  testify,  generally,  to  a  per- 
sonal acquaintance  with  the  testator  varying  from  a  few 
months  to  several  years,  and  most  of  them  also  say  that 
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they  had  conversed  with  the  testator  on  the  subject  of  spir- 
itualism, and  many  undertake  to  re-produce  the  substance  of 
such  conversations,  and  quite  a  number  of  the  witnesses  for 
contestants  express  the  opinion  that  the  testator  was  insane 
on  the  subject  of  spiritualism.  From  the  body  of  the  testi- 
mony of  the  non-expert  witnesses  a  number  of  facts  or  oc- 
currences are  brought  out  upon  which  the  witnesses  base 
their  opinions  of  insanity,  and  which  form  the  basis  of  con- 
testants' most  serious  contention  that  the  testator  did  not 
possess  the  sound  mind  and  memory  requisite  to  make  a 
valid  will.  The  facts  testified  to  by  the  witnesses  for  the 
contestants  may  be  summarized  as  follows : 

The  testator  had  been  a  Universalist  in  his  religious  be- 
lief until  five  or  six  years  before  his  death.  His  wife  had 
been  a  spiritualist  for  many  years.  Prior  to  the  time  he  em- 
braced spiritualism  he  was  an  ardent  Universalist  and  very 
much  opposed  to  the  views  of  spiritualism  held  by  his  wife. 
His  views  underwent  a  complete  change  a  few  years  before 
his  death  and  he  became  a  pronounced  and  enthusiastic  spir- 
itualist. He  visited  distant  parts  of  the  country  to  attend 
spiritual  seances.  He  made  one  or  more  visits  to  Lillydale, 
N.  Y.,  to  attend  a  spiritualist  seance  and  went  to  other  dis- 
tant points  for  the  same  purpose.  On  one  occasion,  when 
he  returned  from  Lillydale,  he  brought  a  picture  with  him 
which  he  said  was  the  picture  of  his  boy  that  had  died  some 
thirty  years  before,  and  also  a  flower  from  the  spirit  land 
which  he  claimed  had  been  given  him  by  his  son.  The  pic- 
ture represented  a  full  grown  young  man,  which  the  testator 
said  was  the  picture  of  his  son  who  had  grown  to  manhood 
in  the  spirit  land  and  that  his  name  in  the  spirit  land  was 
''Bright  Eyes."  The  testator  said  to  one  witness  that  Bright 
Eyes  was  his  spirit  guide  and  that  he  attended  him  and  kept 
him  from  harm.  The  testator  also  had  pictures,  which  he 
had  procured  at  these  seances,  of  persons  who  had  died  long 
before,  and  which  pictures  he  claimed  had  been  taken  from 
the  appearance  of  the  persons  at  the  spiritualist  seances. 
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The  testator  also  had  a  picture,  made  in  the  same  way, 
of  himself  in  a  group  with  certain  deceased  persons.  It  is 
also  shown  that  the  testator  told  some  of  the  witnesses  that 
Bright  Eyes  would  come  to  his  room  at  night  and  bid  him 
good  night ;  that  his  mother  appeared  to  him  and  implanted 
a  kiss  on  his  cheek  many  years  after  she  had  died.  It 
was  also  shown  that  the  testator  would  frequently  urge  the 
witnesses  to  attend  spiritual  meetings,  assuring  them  that 
they  could  hold  communications  with  their  deceased  rela- 
tives. It  is  testified  to,  also,  that  on  one  occasion  when  the 
testator  was  in  a  field  where  the  witness  was  blowing  out 
stumps  with  dynamite,  a  piece  of  one  of  the  stumps  was 
blown  in  such  a  way  that  it  would  have  struck  the  deceased 
if  he  had  not  moved  just  prior  to  the  explosion;  that  on 
another  occasion  the  testator  fell  and  his  head  came  near 
striking  a  step,  and  that  on  another  occasion,  when  the  tes- 
tator was  burning  brush,  his  feet  became  entangled  in  the 
brush  and  he  fell  and  came  near  falling  into  the  fire.  In  re- 
lating these  several  occurrences  the  testator  would  ascribe 
his  deliverance  from  the  impending  danger  to  Bright  Eyes, 
and  told  his  neighbors  and  friends  that  it  was  Bright  Eyes 
who  saved  him  on  these  occasions  from  being  injured.  On 
another  occasion  the  testator  visited  one  of  his  relatives  for 
the  purpose  of  obtaining  her  signature  to  some  papers  which 
he  desired  to  have  executed  in  furtherance  of  an  adjustment 
of  some  pending  litigation  between  certain  relatives.  There 
was  a  state  of  ill-feeling  between  the  witness  visited,  Mrs. 
Sarver,  and  her  mother,  and  she  testified  that  she  refused  to 
sign  the  papers.  At  this  time  the  testator  urged  Mrs.  Sar- 
ver to  forgive  her  mother  and  become  reconciled  to  her,  and 
said  that  he  had  forgiven  her  mother  for  the  murder  of  his 
child.  He  said  that  Mrs.  Sarver's  mother  and  her  husband, 
who  was  a  brother  of  the  testator,  had  killed  testator's  only 
child  many  years  before ;  that  the  manner  in  which  they  had 
become  responsible  for  the  death  of  the  baby  was,  that  they 
had  taken  a  cow  from  testator's  premises  the  milk  of  which 
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had  been  the  baby's  food,  and  that  in  consequence  of  being 
compelled  to  get  another  cow  and  change  the  milk  the  baby 
had  died.  The  testator  also  said  tliat  the  cow  had  been  taken 
away  from  him  in  his  absence  and  without  his  consent,  and 
that  he  would  have  been  glad  to  have  bought  the  cow  and 
paid  more  than  she  was  worth  if  they  had  been  willing  to 
leave  her  with  him.  It  is  also  testified  to  that  the  testator 
said  that  he  had  received  a  conlmuication  from  the  spirit 
land  explaining  the  circumstances  concerning  the  death  of 
a  neighbor's  child,  who  had  been  burned  to  death  in  a  bam. 
The  testator  said  that  the  child  procured  matches  from  the 
kitchen  and  went  to  the  hay-mow  in  the  bam  and  buried  it- 
self in  the  hay  and  was  smothered  to  death,  and  that  it  was 
not  burned  to  death,  as  its  parents  had  supposed.  This  al- 
leged communication  seemed  to  comfort  the  bereaved  par- 
ents, who  believed  the  child  had  been  bumed  alive. 

The  foregoing  summary  of  alleged  spiritual  manifesta- 
tions embraces  substantially  all  that  is  testified  to  by  the 
non-expert  witnesses  in  support  of  contestants'  bill.  The 
evidence  also  shows  that  the  testator  had  heart  disease,  and 
that  he  had  varicose  veins,  which  caused  one  of  his  legs 
to  be  black  from  the  knee  down,  and  that  he  claimed  he 
was  receiving  treatment  for  his  ailments  through  spiritual 
agency,  and  that  he  was  apparently  better,  at  times,  under 
such  alleged  treatment;  but  the  evidence  shows  that  if  he 
received  any  relief  at  all  it  was  only  temporary,  and  that 
the  general  tendency  was  a  decline  in  his  physical  condition 
and  that  he  finally  died  of  heart  disease.  It  is  shown  by  a 
number  of  witnesses  that  the  testator  would  cry  when  talk- 
ing about  his  deceased  relations,  and  sometimes  when  wit- 
nesses would  decline  to  attend  spiritualist  meetings  he  would 
manifest  similar  emotions.  The  substance  of  the  foregoing 
facts  and  conditions  was  embraced  in  a  hypothetical  ques- 
tion to  contestants'  expert  witnesses,  and  they  answered  tliat 
in  their  opinion,  under  the  facts  stated,  the  testator  was  in- 
sane on  the  subject  of  spiritualism. 
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On  behalf  of  proponents  fifty-five  non-expert  witnesses 
and  twelve  experts  testified.  The  non-expert  witnesses  for 
proponents  were  laborers,  mechanics,  farmers,  merchants, 
ministers  and  business  men,  who  had  known  the  testator 
from  periods  ranging  from  a  few  months  to  all  their  lives. 
Many  of  them  were  persons  who  had  transacted  various 
kinds  of  business  with  the  testator.  From  a  general  view 
of  this  large  mass  of  testimony  the  facts  are  brought  out 
that  the  testator  was  an  industrious,  economical  and  success- 
ful business  man;  that  he  was  uniformly  methodical  and 
careful  in  his  business  habits;  that  he  attended  personally 
to  the  leasing,  renting  and  management  of  his  farms,  made 
contracts  and  settlements  with  his  tenants,  collected  and 
marketed  his  rents  and  personally  managed  and  superin- 
tended all  the  details  of  his  business;  that  in  addition  to 
looking  after  his  farming  interests  he  was  actively  engaged 
in  the  banking  business ;  that  he  gave  personal  attention  to 
the  management  of  the  bank,  was  its  vice-president  and  a 
member  of  the  loaning  committee,  and  that  he  actually  and 
personally  participated  in  the  management  of  the  affairs  of 
the  bank  both  before  and  after  the  executioil  of  the  will  in 
question.  These  witnesses  all  testify  that  the  testator  was 
sane,  and  competent  to  transact  intelligently  and  understand- 
ingly  any  ordinary  business  affair.  The  experts  who  tes- 
tified for  proponents  expressed  the  opinion  that  the  testator 
was  sane  at  the  time  he  made  his  will,  in  answer  to  a  hypo- 
thetical question  embodying,  in  substance,  the  same  facts 
included  in  the  question  propounded  to  contestants'  experts, 
with  facts  added  which  were  developed  by  proponents'  tes- 
timony. Proponents  also  offered  in  evidence  the  articles  of 
faith  as  declared  in  the  constitution  and  by-laws  of  the  Illi- 
nois State  Spiritualist  Association,  as  follows : 

^'First — We  believe  in  infinite  intelligence. 

"Second — ^We  believe  that  the  phenomena  of  nature, 
physical  and  spiritual,  are  expressions  of  infinite  intelligence. 
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''Third — ^We  affirm  that  correct  understanding  of  such 
expressions,  and  living  in  accordance  therewith,  constitute 
the  true  religion. 

"Fourth — We  affirm  that  the  existence  and  personal 
identity  of  individuals  continue  after  the  change  called  death. 

*'Fifth — We  affirm  that  communication  with  the  so- 
called  dead  is  a  fact,  scientifically  proven  by  the  phenomena 
of  spiritualism. 

''Sixth — ^We  believe  that  the  highest  morality  is  con- 
tained in  the  Golden  Rule:  'Whatsoever  ye  would  that 
others  should  do  unto  you  do  ye  unto  them.'  " 

Dr.  George  B.  Wame  testified  that  he  was  a  practicing 
physician  and  professor  in  Hahnemann  Medical  College  and 
engaged  in  the  general  practice  of  medicine ;  that  he  was  a 
spiritualist,  and  had  been  for  twenty  years;  that  he  was 
president  of  the  Illinois  State  Spiritualist  Association  and 
vice-president  of  the  National  Spiritualist  Association,  and 
a  trustee  of  both  corporations.  He  testified  that  it  was  a 
part  of  the  spiritualistic  creed,  believed  by  spiritualists,  that 
spirits  communicate  with  mortals  by  clairaudience, — that  is, 
clear  hearing,  rapping,  moving  of  tables  or  moving  of  fur- 
niture, trumpet  seance,  materialization,  writing,  spirit  heal- 
ing and  materialization  and  spirit  photography.  He  was 
asked,  "What  is  the  general  belief  of  spiritualists  in  regard 
to  progression  after  death,  physically  and  mentally?"  This 
question  was  objected  to  and  the  objection  sustained. 

From  the  foregoing  statement  it  is  apparent  that  there 
is  utterly  no  foundation  upon  which  a  finding  of  general  in- 
sanity of  the  testator  can  rest.  In  fact,  it  is  conceded  by 
contestants  that  the  testator  was  sane  on  all  subjects  except 
spiritualism.  Aside  from  this,  the  evidence  proves,  beyond 
a  reasonable  doubt,  that  in  all  the  relations  and  affairs  of 
life  the  testator  was  entirely  rational,  and  acted  with  that 
judgment,  prudence  and  foresight  usually  exercised  by  care- 
ful and  successful  business  men.  He  was  able  to  amass  a 
large  fortune  for  a  man  engaged  in  his  line  of  business,  and 
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to  invest  and  manage  it  so  as  to  avoid  losses  and  preserve 
it  intact  until  the  day  of  his  death.  The  only  basis  to  be 
found  in  this  record  for  questioning  the  testamentary  ca- 
pacity of  the  testator  is  the  fact  that  the  testator  was  a  be- 
liever in  spiritualism  and  the  claim  that  this  belief  amounted 
to  an  insane  delusion,  under  the  influence  of  which  the  testa- 
tor made  the  will  in  question.  It  must  be  admitted,  under 
the  proofs  here,  that  the  testator  was  an  ultraist  regarding 
all  of  the  doctrines  embraced  in  the  articles  of  faith  of  the 
spiritualist  association,  but  that  there  is  any  evidence  in  this 
record  of  insanity  or  insane  delusions  which  cannot  be  ac- 
counted for  by  reason  of  Crumbaugh's  belief  in  spiritualism 
cannot  be  maintained.  Under  the  law  of  Illinois  every  per- 
son of  requisite  age,  being  of  sound  mind  and  memory,  has 
the  power  to  devise  all  of  his  property  in  any  way  he  may 
elect;  and  when  the  validity  of  a  will  is  challenged  on  the 
ground  that  the  testator  did  not  possess  the  requisite  testa- 
mentary capacity,  the  ultimate  and  final  question  is,  did  the 
testator,  at  the  time  when  the  instrument  was  executed,  pos- 
sess the  sound  mind  and  memory  required  by  section  i  of 
our  Statute  of  Wills? 

Courts  and  text  writers  have  often  considered  the  ques- 
tion what  is  and  what  is  not  a  proper  test  of  testamentary 
capacity.  In  Campbell  v.  Campbell,  130  111.  466,  this  court, 
after  an  extensive  review  of  many  authorities  in  this  and 
other  jurisdictions,  laid  down  the  following  test :  "The  true 
inquiry  in  every  case  therefore  is,  did  the  person  whose  testa- 
mentary capacity  is  questioned,  have,  at  the  time  of  making 
his  will,  such  mind  and  memory  as  enabled  him  to  under- 
stand the  business  in  which  he  was  then  engaged  and  the 
effect  of  the  disposition  made  by  him  of  his  property?  If 
he  did,  he  was  possessed  of  the  sound  mind  and  memory  re- 
quired by  the  statute ;  and  all  degrees  of  impairment  of  the 
mental  faculties,  or  dementia,  whether  senile  or  produced  by 
other  causes,  which  destroy  the  testamentary  capacity,  will 
disqualify,  whether  it  has  reached  the  stage  of  absolute  im- 
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becility  or  not."    Any  mere  mental  aberrations  resulting  in 

tlie  sub-normal  exercise  of  the  faculties,  which  do  not  result 
in  such  impairment  of  the  reason,  judgment  and  memory  as 
to  render  a  testator  unable  to  understand  the  business  of 
making  a  will  and  the  effect  of  the  disposition  to  be  made 
of  his  property,  will  not  vitiate  the  will.  The  existence  of 
delusions  or  delusional  insanity  is  recognized,  both  by  scien- 
tists and  legal  writers,  as  a  form  of  insanity  which,  when 
shown  to  have  existed  in  the  testator  at  the  time  the  will 
was  executed  and  to  have  controlled  its  execution,  will  avoid 
the  instrument.  The  existence  of  insane  delusions  on  one 
subject  is  not  incompatible  with  sanity  on  all  other  subjects. 
Contestants'-  position  in  the  case  in  hand  is  that  the  testator 
was  sane  on  all  subjects  except  spiritualism,  as  to  which 
it  is  contended  he  had  an  insane  delusion  within  the  legal 
meaning  of  those  terms,  and  that  the  will  in  question  was 
the  result  of  such  insane  delusion  and  is  therefore  void.  It 
therefore  becomes  necessary  to  examine  with  some  particu- 
larity whether,  under  the  evidence,  such  contention  can  be 
sustained. 

An  insane  delusion  which  will  render  the  sufferer  in- 
capable of  making  a  will  is  difficult  to  define  with  exact 
precision.  A  delusion  is  said  to  be  a  belief  in  a  state  or 
condition  of  things  the  existence  of  which  no  rational  person 
would  believe.  {In  re  Forntan,  54  Barb.  274;  Prat  her  v. 
McClelland,  76  Tex.  574;  Schneider  v.  Manning,  121  111. 
376.)  A  delusion  has  also  been  defined  as  "a  spontaneous 
conception  and  acceptance  as  a  fact  of  that  which  has  no 
real  existence  except  in  imagination  and  persistent  adher- 
ence to  it  against  all  evidence."  (Smith  v.  Smith,  48  N.  J. 
Eq.  566;  Rusk  V.  Megee,  36  Ind.  69;  Philadelphia  Trust 
and  Sav.  Dep.  Co.  v.  Drinkhotise,  17  Phila.  23.)  Again, 
the  same  definition,  in  substance,  is  given  in  Potter  v. 
Jones,  20  Ore.  239,  (12  L.  R.  A.  161,)  as  follows:  "A 
conception  that  originated  spontaneously  in  the  mind  with- 
out evidence  of  any  kind  to  support  it,  which  can  be  ac- 
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counted  for  on  no  reasonable  hypothesis,  having  no  foun- 
dation in  reality  and  springing  from  a  diseased  or  morbid 
condition  of  the  mind."  Another  form  of  definition  con- 
veying substantially  the  same  meaning  is  given  in  Middle- 
ditch  V.  Williams y  45  N.  J.  Eq.  726,  (4  L.  R.  A.  738,)  and 
is  as  follows :  "If,  without  evidence  of  any  kind,  a  testator 
imagines  or  conceives  something  to  exist  which  does  not 
exist  in  fact,  and  which  no  rational  person  would,  in  the 
absence  of  evidence,  believe  to  exist,  he  is  afflicted  with  an 
insane  delusion."  "Whenever  a  person  conceives  something 
extravag^t  to  exist  which  has  no  existence  whatever  but 
in  his  heated  imagination,  and  is  incapable  of  being  perma- 
nently reasoned  out  of  that  conception,  he  is  under  an  in- 
sane delusion  in  a  peculiar,  half-technical  sense  of  the  term." 
{Mullins  v.  Cottrell,  41  Miss.  291 ;  Benoist  v.  Mtirrin,  58 
Mo.  307;  Stanton  v.  Weatherwax,  16  Barb.  259.)  A  per- 
son who  believes  supposed  facts  which  have  no  existence 
except  in  his  perverted  imagination  and  which  are  against 
all  evidence  and  probability,  and  conducts  himself,  however 
logically,  upon  the  assumption  of  their  existence,  is,  so  far 
as  they  are  concerned,  under  an  insane  delusion.  In  re 
Shazv,  2  Redf.  107;  In  re  White,  121  N.  Y.  406. 

In  setting  out  these  various  definitions  we  do  not  do 
so  with  the  purpose  of  giving  our  approval  to  each  of  them, 
but  merely  to  show  the  different  forms  of  expression  that 
courts  have  used  to  express  the  legal  conception  of  an  insane 
delusion.  Whatever  form  of  words  is  chosen  to  express  the 
legal  meaning  of  an  insane  delusion,  it  is  clear,  under  all 
of  the  authorities,  that  it  must  be  such  an  aberration  as 
indicates  an  unsound  or  deranged  condition  of  the  mental 
faculties  as  distinguished  from  a  mere  belief  in  the  existence 
or  non-existence  of  certain  supposed  facts  or  phenomena 
based  upon  some  sort  of  evidence.  A  belief  which  results 
frdm  a  process  of  reasoning  from  evidence,  however  im- 
perfect the  process  may  be  or  illogical  the  conclusion,  is  not 

an  insane  delusion.     An  insane  delusion  is  not  established 
«38  — 20 
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when  the  court  is  able  to  understand  how  a  person  situated 
as  the  testator  was,  might  have  believed  all  that  the  evi- 
dence shows  that  he  did  believe  and  still  have  been  in  full 
possession  of  his  senses.  Thus,  where  the  testator  has  actual 
grounds  for  the  suspicion  of  the  existence  of  something  in 
which  he  believes,  though  in  fact  not  well  founded  and  dis- 
believed by  others,  the  misapprehension  of  the  fact  is  not  a 
matter  of  delusion  which  will  invalidate  his  will.  Stack- 
house  V.  Norton,  15  N.  J.  Eq.  202;  Potter  v.  Jones,  supra; 
Martin  v.  Thayer,  37  W.  Va.  38 ;  Mullins  v.  Cottrell,  supra. 
The  case  of  Wait  v.  Westfall,  161  Ind.  648,  (68  N.  E. 
Rep.  271,)  is  an  instructive  case  on  this  phase  of  the  doc- 
trine of  insane  delusions.  There  the  testator  believed  that 
he  could  locate  hidden  treasure  by  means  of  a  small  metallic 
ball  suspended  on  a  thread.  He  spent  a  great  deal  of  his 
time  in  going  over  the  fields  trying  to  locate  the  hidden  me- 
tallic treasure,  and  holes  were  dug  in  so  many  places  that 
they  became  a  nuisance  and  had  to  be  stopped.  It  was 
shown  that  a  silver  dollar  hid  under  the  carpet  in  a  room 
could  be  located  by  the  peculiar  vibrations  of  the  metallic 
ball  when  it  was  suspended  over  the  silver  dollar,  and  this 
circumstance  offered  some  basis  for  the  testator's  belief  that 
he  could  locate  money  buried  in  the  ground  by  the  same 
means,  and  the  fact  that  there  was  this  basis  for  the  testa- 
tor's belief,  however  erroneous  or  mistaken  the  conclusion 
drawn  therefrom,  distinguished  the  belief  from  an  insane 
delusion.  It  is  true  that  the  bare  fact  that  the  metallic  ball 
would  indicate,  by  certain  vibratory  motions,  where  a  silver 
dollar  was,  might  be  by  most  persons  regarded  as  a  very 
trifling  circumstance  upon  which  to  predicate  a  belief  that 
one  could  find  treasure  hidden  in  the  earth  in  the  same  way, 
but  it  serves  to  show  that  the  belief  was  not  a  spontaneous 
creation  of  a  deranged  mind.  The  following  excerpt  of  the 
opinion  of  Mr.  Justice  Hadley  in  this  case  is  pertinent  to  the 
question  now  under  consideration: 
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"What  tribunal  occupied  by  finite  beings  is  qualified  to 
adjudge  false,  asserted  forces  of  attraction  and  magnetism 
or  the  phenomena  of  mind,  because  incapable  of  demonstra- 
tion, or  that  certain  supernatural  powers  and  influences  do 
not  exist  because  not  in  accord  with  an  assumed  standard 
of  mental  action  ?  In  all  the  ages  of  the  world  instruments 
and  devices  have  been  employed  in  locating  minerals  in  the 
earth.  The  fact  is  notorious  that  there  are  many  intelligent, 
conservative  persons  who  claim  the  power  of  locating  water 
in  the  earth  by  means  of  a  forked  stick,  and  thousands  of 
wells  located  by  them  have  been  dug  and  are  still  being  dug. 
It  is  equally  a  matter  of  common  report  that  such  a  stick 
will  point  downward  at  particular  places  in  the  hands  of 
some  men  and  not  in  the  hands  of  others.  Many  scholars 
and  successful  business  men  sincerely  believe  in  spiritualism, 
and  of  being  able,  not  by  'all  but  through  the  instrumental- 
ity of  a  few  naturally  qualified  persons  called  'mediums,'  to 
converse  with  and  be  advised  by  the  spirits  of  departed 
friends,  and  believe  they  recognize  the  voices  and  handwrit- 
ing of  the  dead.  Mental  phenomena  are  as  various  as  the 
hues  of  the  autumnal  forest.  In  Chain's  Will,  32  Wis.  564, 
it  is  said :  *Dr.  Carver,  a  very  intelligent  medical  witness, 
who  had  been  in  the  western  mines,  testified :  I  have  seen 
hundreds  of  men  in  the  mountains  who  came  there  on 
dreams,  including  lawyers,  doctors  and  priests.  Business 
men  here  in  Monroe  have  been  and  searched  for  minerals 
under  the  direction  of  clairvoyants.'  Others  believe  in 
christian  science;  others  in  clairvoyance;  others  in  the 
transmigration  of  souls,  and  others  in  witchcraft.  To  af- 
firm or  deny  the  truth  of  these  things  proves  nothing,  and 
demonstrates  the  individual  to  be  neither  a  sage  or  a  fool. 
Who  shall  be  the  judge  whether  the  mind  that  accepts  or 
reflects  them  is  the  truly  sane  mind?  If  we  affirm  that 
witches  do  not  ride  broomsticks  and  practice  their  evil  arts 
upon  us,  and  that  there  are  no  witches,  then  we  have  Black- 
stone,  the  father  of  our  common  law,  Chief  Justice  Mathew 
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Hale,  Coke,  Sir  Francis  Bacon,  Richard  Baxter,  John  Wes- 
ley, Martin  Luther,  Cotton  Mather,  and  a  host  of  other 
eminent  jurists  and  savants,  against  us;  encyclopedias; 
Nevin's  Witchcraft  in  Salem  Village;  Upham's  Salem 
Witchcraft;  Campbell's  Lives  of  the  Chief  Justices,  vol.  2. 
Early  in  the  history  of  our  jurisprudence  much  difficulty, 
for  the  reason  above  suggested,  was  experienced  by  the 
courts  in  fixing  a  standard  of  intellect  by  which  testamentary 
capacity  could  be  determined,  and  legislative  bodies  were 
not  inclined  to  relieve  the  courts  of  their  embarrassment. 
For  instance,  our  statute  for  more  than  a  half  century  has 
provided  that  all  persons,  except  infants  and  persons  of  un- 
sound mind,  may  make  a  will.  Similar  statutes  have  long 
prevailed  in  other  States  of  the  Union  and  in  England.  In 
construing  these  statutes  the  courts  of  both  this  country  and 
England  were  at  first  disposed  to  hold  that  any  mind  pos- 
sessed of  an  eccentricity,  aberration  or  erratic  trend,  such  as 
amounted  to  an  insane  delusion,  was  not  a  sound  mind  with- 
in the  meaning  of  the  statute,  and  hence  incapable.  This 
doctrine  has  long  since  been  repudiated  by  the  courts  of 
England,  and  for  the  most  part,  at  least,  by  the  courts  of 
this  country, — certainly  by  this  State  since  Tcegarden  v. 
Lezvis,  145  Ind.  98;  40  N.  E.  Rep.  1047;  44  id.  9.  Under 
the  law  as  now  settled,  capacity  is  not  determined  by  what 
one  believes  nor  by  the  character  of  the  horrid  tales  he  caYi 
tell.  The  test  is,  does  there  remain  in  the  subject  an  un- 
trammeled  intellect,  sufficiently  strong  and  rational  to  know 
the  value  and  extent  of  his  property,  the  number  and  names 
of  those  who  are  the  natural  objects  of  his  bounty,  their 
deserts  with  reference  to  their  conduct  and  treatment  toward 
him,  and  memory  sufficient  to  carry  these  things  in  mind 
long  enough  to  have  his  will  prepared  and  executed.  See 
cases  collected  in  Tee  gar  den  v.  Lewis,  145  Ind.  98;  40  N.  E. 
Rep.  1047;  44  N.  E.  Rep.  9;  at  page  103,  145  Ind.; 
page  1048,  40  N.  E.  Rep." 
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In  the  late  case  of  Scott  v.  Scott,  212  III.  597,  we  held 
that  a  belief  in  Swedenborgianism  and  an  enthusiasm  mani- 
fested in  propagating  that  faith  furnish  no  evidence  of  mon- 
omania, insane  delusion  or  insanity.  There  the  testator 
devised  the  greater  portion  of  his  property  to  a  corporation 
which  was  organized  for  the  sole  object  of  printing,  pub- 
lishing and  circulating  the  theological  works  and  writings 
of  Emanuel  Swedenborg,  and  the  only  evidence  of  delusion 
was  the  belief  of  the  testator  in  the  teachings  of  the  so-called 
Swedenborgian  church.  In  disposing  of  the  contention 
made  we  said  (p.  603)  :  "The  great  majority  of  civilized 
human  beings  believe  in  the  existence  of  a  life  beyond  the 
grave.  Based  upon  that  belief,  many  religious  creeds,  dif- 
fering widely,  have  been  established.  The  fact  that  an  in- 
dividual holds  any  particular  belief  in  regard  to  a  future 
state  of  existence  cannot,  of  itself,  be  evidence  of  an  insane 
delusion  or  monomania.  An  insane  delusion  is  a  belief  in 
something  impossible  in  the  nature  of  things,  or  impossible 
under  the  circumstances  surrounding  the  afflicted  individual, 
and  which  refuses  to  yield  either  to  evidence  or  reason. 
(Riggs  v.  A.  H.  M,  Society,  35  Hun,  656;  State  v.  Lewis, 
20  Nev.  333 ;  Rush  v.  Megce,  36  Ind.  80.)  We  have  here- 
tofore said  that  ^insane  delusion  consists  in  the  belief  of 
facts  which  no  rational  person  would  have  believed.'  (Nice- 
wander  v.  Nicewander,  151  111.  156;  Schneider  v.  Manning, 
121  id.  376.)  Such  a  delusion  does  not  exist  unless  it  is 
one  whose  fallacy  can  be  certainly  demonstrated,  for  except 
such  demonstration  can  be  made  it  cannot  be  said  that  no 
rational  person  would  entertain  the  belief.  Consequently 
no  creed  or  religious  belief,  in  so  far  as  it  pertains  to  an  ex- 
istence after  death,  can  be  regarded  as  a  delusion,  because 
there  is  no  test  by  which  it  can  be  tried  and  its  truth  or 
falsity  demonstrated. — Gass  v.  Gass,  3  Humph.  278;  Bu- 
chanan V.  Pirie,  205  Pa.  St.  123;  Orchardson  v.  Coiield, 
171  111.  14.'' 
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Tested  by  the  rules  laid  down  in  the  foregoing  authori- 
ties, it  is  clear  that  the  testator  in  the  case  at  bar  was  not 
the  victim  of  an  insane  delusion,  within  the  meaning  of  the 
law.  In  the  light  of  these  authorities  let  us  examine  the 
occurrences  which  contestants  rely  on  as  showing  that  the 
testator  was  controlled  by  an  insane  delusion.  Take,  for  ex- 
ample, the  fact  that  the  testator  said  that  his  brother  and 
sister-in-law  caused  the  death  of  his  only  child.  The  evi- 
dence explained  what  the  testator  meant.  The  child  was 
being  fed  from  the  milk  of  a  cow  belonging  to  the  testator's 
brother.  It  is  not  denied  that  the  owner  of  the  cow  took 
it  away  from  the  testator's  home  without  his  consent,  there-* 
by  making  it  necessary  to  feed  the  child  upon  the  milk  of 
another  cow.  It  is  not  denied  that  the  child  sickened  and 
died  after  the  change  in  its  food.  Who  would  say  that  there 
was  no  evidence  whatever  for  the  charge  that  the  taking 
away  of  the  cow  was  the  cause  of  the  baby's  death?  It  is 
a  matter  of  common  knowledge  that  physicians  and  careful 
mothers  exercise  great  care  in  changing  the  food  for  in- 
fants, and  the  fact  that  the  testator  may  have  believed  that 
the  change  from  the  milk  of  one  oow  to  that  of  another  was 
the  cause  of  the  sickness  and  death  of  his  child  has  some 
reason  in  it.  If  there  had  been  no  such  circumstance  as  the 
child  being  fed  upon  the  milk  of  this  particular  cow  and  the 
whole  matter  were  a  figment  of  pure  imagination,  then  there 
might  be  some  reason  for  saying  that  it  originated  in  a  dis- 
ordered brain.  But  such  is  not  the  proof.  It  makes  no  dif- 
ference, with  tliis  view,  that  the  testator  believed  that  the 
facts  in  relation  to  the  death  of  his  child  had  been  revealed 
to  him  by  spiritual  communication.  There  is  nothing  con- 
nected with  this  circumstance  showing  that  the  testator's 
belief  in  regard  to  spiritual  communication  was  any  differ- 
ent from  the  belief  of  spiritualists  in  general.  The  preser- 
vation of  the  testator  from  threatened  harm  in  connection 
with  the  blowing  of  the  stump,  the  burning  of  the  brush  and 
his  falling  near  a  step  are  other  occurrences  which  illustrate 
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how,  in  the  mind  of  the  testator,  he  connected  events  in  his 
experience  with  his  belief  in  spiritualism.  His  belief  in 
spiritualism  led  him  to  account  for  his  preservation  from 
harm  by  means  of  spiritual  guidance,  while  another  person 
no  more  rational  than  Crumbaugh,  but  who  did  not  believe 
in  spiritualism,  would  account  for  the  same  phenomena  in 
some  other  way.  The  testator  did  not  imagine  that  he  was 
in  a  field  and  that  there  was  a  person  there  blowing  out 
stumps  with  dynamite  and  that  a  piece  of  the  stump  was 
thrown  in  such  a  way  that  it  would  have  struck  him  if  he 
had  not  shifted  his  position,  but  there  was,  in  fact,  such  a 
field,  and  in  it  were  stumps  which  were  being  blown  out,  and 
the  testator  was  there  when  an  explosion  of  dynamite  oc- 
curred, and  it  is  testified  to  by  the  witness  that  a  piece  would 
have  struck  the  deceased  if  he  had  not  shifted  his  position 
just  before  the  explosion.  Now,  all  that  is  left  of  the  trans- 
action which  is  not  susceptible  of  proof  is  the  fact  that  the 
testator  believed  that  he  was  led  to  shift  his  position  by  his 
guiding  spirit.  To  hold  that  this  is  evidence  of  an  insane 
delusion,  when  reduced  to  its  last  analysis,  is  to  hold  that  a 
belief  in  spiritualism  is,  in  and  of  itself,  an  evidence  of  in- 
sanity and  that  no  one  who  believes  in  the  articles  of  faith 
as  promulgated  by  that  organization  is  competent  to  make  a 
valid  testamentary  disposition  of  his  property.  There  is  not 
in  this  record  a  scintilla  of  evidence  of  insane  delusions  in 
the  testator  outside  of  the  bare  fact  that  he  believed  in  the 
general  doctrine  of  the  spiritualist  organization.  This  is 
not  insanity  and  it  is  no  evidence  of  a  want  of  testamentary 
capacity. 

In  Whipple  v.  Eddy,  i6i  111.  114,  this  court  passed  on 
the  question  whether  a  mere  belief  in  spiritualism  was  evi- 
dence of  insanity.  It  was  there  said  (p.  122)  :  "The  fact 
that  a  person  is  affected  with  insanity  or  labors  under  some 
delusion,  believes  in  witchcraft,  clairvoyance,  spiritual  in- 
fluences, presentiments  of  the  occurrence  of  future  events, 
dreams,  mind  reading,  etc.,  will  not  affect  the  validity  of  his 
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will  on  the  ground  of  insanity,  (i  Redfield  on  Wills,  79, 
note  9;  Chaffee  will  case,  32  Wis.  557;  In  re  Smith,  52  id. 
543;  Brown  v.  Ward,  53  Md.  423.)  Manifestly,  a  man's 
belief  can  never  be  made  a  test  of  sanity.  When  we  leave 
the  domain  of  knowledge  and  enter  upon  the  field  of  belief 
the  range  is  limitless,  extending  from  the  highest  degree 
of  rationality  to  the  wildest  dream  of  superstition,  and  no 
standard  of  mental  soundness  can  be  based  on  one  belief 
rather  than  another.  What  to  one  man  is  a  reasonable  belief 
is  to  another  wholly  unreasonable,  and  while, it  is  true  that 
belief  in  what  we  generally  understand  to  be  supernatural 
things  may  tend  to  prove  insanity  under  certain  circum- 
stances, it  is  a  well  known  fact  that  many  of  the  clearest 
and  brightest  intellects  have  sincerely  and  honestly  believed 
in  spiritualism,  mind  reading,"  etc. 

If  it  be  said  that  the  testator  believed  that  Bright  Eyes 
and  the  spirits  of  other  deceased  friends  appeared  and  held 
communication  with  him,  in  and  out  of  the  seance  room; 
that  the  testator  believed  in  spiritual  photography  and  that 
he  had  pictures  of  deceased  persons  made  in  this  way;  it 
may  be  replied  that  there  is  in  this  no  departure  from  the 
usually  accepted  faith  of  the  spiritualistic  organization,  as 
shown  by  the  articles  of  faith  testified  to  by  Dr.  Wame, 
whose  testimony  is  wholly  uncontradicted.  It  may  be  said 
that  the  testator  believed  that  his  son,  who  died  in  infancy, 
had  grown  to  manhood  in  the  spirit  land,  and  that  there 
is  no  evidence  that  spiritualists  believe  in  progression  or 
growth  after  death.  This  point  is  not  available  to  contest- 
ants, since  proponents  asked  Dr.  Wame  to  state  the  belief 
of  his  association  on  this  point,  and  the  contestants  objected 
and  the  objection  was  sustained.  Contestants  will  not  be 
permitted  to  profit  by  the  absence  of  evidence  which  was 
excluded  on  their  objection. 

The  expert  witnesses  who  were  examined  for  contest- 
ants expressed  the  opinion  that  the  testator  was  insane  in 
answer  to  the  following  hypothetical  question:     "Assum- 
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ing,  Doctor,  that  James  T.  Crumbaugh,  at  the  time  he  signed 
the  supposed  will  in  question,  was  seventy  years  of  age ;  that 
for  the  greater  part  of  his  life  he  had  been  a  farmer  and 
very  active  but  for  the  last  fifteen  years  or  more  had  lived 
in  the  village  of  Leroy ;  that  he  was,  and  for  a  number  of 
years  had  been,  afflicted  with  varicose  veins,  which  caused 
his  right  leg  to  become  black  from  his  knee  to  the  foot ;  that 
he  was,  and  for  a  number  of  years  had  been,  troubled  with 
heart  disease,  of  which  he  died  a  few  years  later ;  that  about 
three  years  before  the  drawing  of  the  will  he  became  a  spir- 
itualist ;  that  previous  to  that  time  he  expressed  himself  as 
being  very  much  opposed  to  spiritualism ;  that  after  he  be- 
came a  spiritualist  his  social  life  changed;  that  he  cared 
chiefly  for  the  society  of  spiritualists ;  that  when  talking  up- 
on the  question  of  spiritualism  he  sometimes  became  excited 
and  would  often  break  down  and  cry;  that  he  thought  he 
heard  the  voices  of  the  dead  in  the  seance  room  and  out  of 
it;  that  he  thought  he  saw  the  forms  of  the  dead;  that  they 
stood  before  him  and  conversed  with  him,  both  in  the  seance 
room  and  out  of  it ;  that  his  dead  mother  came  up  through 
the  floor  in  the  seance  room  and  put  her  arms  around  his 
neck  and  kissed  him ;  that  his  son,  whom  he  called  'Bright 
Eyes'  and  who  died  at  six  weeks  of  age,  came  back  to  him 
in  the  form  of  a  man  and  patted  him  on  the  cheek ;  that  he 
thought  he  had  a  spirit  guide,  who  directed  him  in  his  af- 
fairs and  who  came  to  his  bed  each  night  and  told  him  good 
night;  that  these  conditions  existed  both  before  and  after 
the  signing  of  the  supposed  will ; — what  would  you  say  as  to 
whether  or  not,  at  the  time  of  executing  the  supposed  will, 
he  was  sane  or  insane  on  the  subject  of  spiritualism?" 

It  will  be  noted  that  the  foregoing  question  embraces 
nothing  in  the  physical  condition  of  the  testator  that  could 
have  any  tendency  to  affect  his  mental  faculties.  While 
varicose  veins  and  heart  disease  are  included  in  the  ques- 
tion, still  these  ailments  had  nothing  whatever  to  do  with 
the  man's  mind.    If  Crumbaugh  was  suffering  from  phys- 
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ical  ailments  which  had  a  tendency  to  produce  mental  aberra- 
tions, then  such  results  would  be  as  liable  to  appear  at  one 
time  as  another  and  in  connection  with  one  transaction  or 
line  of  thought  as  another,  and,  as  we  have  already  shown, 
the  testator  was  in  the  full  possession  of  all  of  his  mental 
vigor  before  as  well  as  during  the  three  years  intervening 
after  the  will  was  made  and  before  his  death.  It  cannot  be 
said  with  any  show  of  reason  that  the  varicose  veins  of  his 
right  leg,  causing  it  to  become  black  from  the  knee  to  the 
foot,  or  the  further  fact  that  he  was  troubled  with  heart  dis- 
ease, had  the  remotest  effect  upon  the  testator's  testamen- 
tary capacity  at  the  time  when  the  will  was  executed,  or  at 
any  other  time,  either  before  or  after  its  execution.  Equally 
unimportant  and  irrelevant  are  the  supposed  facts  that  until 
three  years  before  the  making  of  the  will  testator  had  been 
opposed  to  spiritualism  and  that  afterwards  he  cared  chiefly 
for  the  society  of  spiritualists.  With  these  trifling  and  un- 
important facts  eliminated  from  .the  hypothetical  question, 
there  is  nothing  left  in  it  that  is  not  embraced  within  the 
articles  of  faith  which  are  believed  by  spiritualists  generally, 
so  that,  in  effect,  contestants'  experts  testify  merely  that  in 
their  opinion  one  who  believes  in  the  doctrines  of  the  spirit- 
ualist organization  is,  for  that  reason  alone,  insane  on  that 
subject.  In  fact,  several  of  the  physicians  who  testified  for 
contestants  frankly  admitted  that  anyone  who  believed  in 
spiritualism  was  insane  on  that  subject.  For  instance.  Dr. 
Hart  says:  "I  would  say  that,  regardless  of  his  physical 
condition, — if  he  had  no  varicose  veins  and  no  trouble  with 
his  heart, — if  he  believed  in  spiritualism,  as  stated  in  the 
hypothetical  question,  I  would  believe  from  that  alone  that 
he  was  insane  on  the  subject  of  spiritualism.  Any  man  who 
believes  in  spiritualism  as  Mr.  Crumbaugh  believed,  whether 
he  was  sound  or  unsound  physically,  I  would  believe  him  in- 
sane." Other  physicians  m^de  similar  explanation.  What- 
ever weight  the  opinion  of  these  learned  physicians  might 
have  as  tending  to  establish  that  the  testator  was  insane  be- 
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cause  of  his  belief  in  spiritualism  in  a  purely  scientific  and 
theoretical  sense,  they  cannot  be  regarded  as  any  evidence 
whatever  tending  to  establish  the  existence  of  insane  delu- 
sions, within  the  legal  meaning  of  those  terms.  Where  the 
proof  shows,  as  in  this  case,  facts  which  prove,  beyond  all 
doubt,  that  a  testator  was  in  the  full  possession  and  proper 
exercise  of  all  of  his  mental  faculties,  an  opinion  of  an  ex- 
pert, based  on  a  hypothetical  state  of  facts  not  inconsistent 
with  legal  sanity,  can  have  little  or  no  weight,  and  in  the  ab- 
sence of  any  other  evidence  of  insanity  will  not  warrant  the 
court  in  refusing  to  direct  a  verdict  notwithstanding  such 
opinions. 

The  conclusions  we  have  reached  in  this  case  are  not  in 
conflict  with  our  previous  decisions.  Orchardson  v.  CoHcld, 
171  111.  14,  is  a  case  where  the  jury  found  that  the  testatrix 
possessed  testamentary  capacity  but  that  the  will  was  the 
result  of  undue  influence,  and  the  verdict  was  upheld.  The 
belief  of  the  testatrix  in  spiritualism  in  that  case  was  im- 
portant as  bearing  upon  the  undue  influence  exercised  over 
Mrs.  Merrick  by  Orchardson.  There  the  evidence  showed 
that  a  woman  eighty-three  years  old  was  induced  to  marry 
a  spiritualist  medium  fifty-seven  years  old,  and  afterwards 
to  make  a  will  in  his  favor  devising  a  large  estate  to  him, 
and  that  she  believed  that  she  was  directed  to  contract  this 
unnatural  marriage  relation,  and  to  make  the  will,  by  the 
spirit  of  her  former  husband.  There  is  not  a  particle  of 
evidence  in  this  record  that  the  testator  ever  claimed  to  have 
had  any  spiritual  direction  from  Bright  Eyes,  or  any  other 
spiritual  manifestation,  directing  or  suggesting  the  making 
of  the  will  in  question.  On  the  contrary,  he  expressly  de- 
clared in  the  will  itself  that  "I  have  not  been  influenced  by 
any  person  or  spirits,  but  have  only  made  same  after  many 
weeks  of  study,  thought  and  consideration,"  etc.,  thus  show- 
ing, as  clearly  as  language  can  make  it  appear,  that  the  tes- 
tamentary scheme  to  build  a  church  and  a  public  library  in 
his  city, — the  former,  especially,  for  the  benefit  of  the  spir- 
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itualist  organization  and  the  latter  for  the  benefit  of  the 
public  in  general, — was  a  plan  originated,  worked  out  and 
matured  in  the  mind  of  the  testator,  uninfluenced  by  any 
persons  or  spiritual  manifestations  whatever. 

The  case  of  American  Bible  Society  v.  Price,  115  111. 
623,  relied  on  by  contestants,  is  not  in  conflict  with  the  views 
we  have  expressed  in  the  case  at  bar.  It  was  there  held  that 
when  a  testator  has  an  insane  delusion  in  regard  to  one  who 
is  an  object  of  the  testator's  bounty,  which  causes  him  to 
make  a  will  which  he  would  not  have  made  but  for  such  de- 
lusion, such  will  cannot  be  sustained.  So,  also,  it  is  held 
that  where  a  person  has  an  insane  delusion  in  regard  to  his 
duty  or  moral  obligation  to  make  a  will  in  favor  of  a  par- 
ticular person,  corporation  or  society,  and  a  will  is  the  re- 
sult of  such  insane  delusion,  it  cannot  be  sustained.  This*is 
good  law,  and  if  we  should  strike  out  "insane  delusion"  in 
the  above  propositions  and  insert  "religious  belief"  it  would 
fit  this  case,  but  it  would  not  then  be  the  law.  It  can  never 
be  held  that  because  a  testator  believes  in  the  doctrines  of  a 
particular  church,  and  because  of  his  preference  for  the  one 
rather  than  the  other  he  makes  his  will  with  a  view  of  pro- 
moting the  interests  of  his  peculiar  denomination,  this  fact 
is  to  be  accepted  as  evidence  of  insanity.  The  owner  of  an 
estate  may  devise  it  to  aid  the  Methodist,  Baptist,  Presby- 
terian, Catholic,  Universalist,  Swedenborgian,  or  any  other 
religious  organization  he  may  choose,  or  he  may,  if  it  meets 
his  wishes,  like  Stephen  Girard,  give  his  property  to  a  non- 
sectarian  school  and  provide  that  no  ecclesiastic,  missionary 
or  minister  of  any  sect  whatever  shall  ever  hold  or  exercise 
any  station  or  duty  whatever  therein,  nor  be  allowed,  even 
as  a  visitor,  to  enter  the  school  or  to  go  upon  the  premises, 
and  such  will  is  valid  and  will  be  upheld.  Vidal  v.  Girard's 
Bxrs.  43  U.  S.  126. 

It  is  a  constantly  recurring  source  of  error  in  will  cases 
that  there  is  a  strong  inclination  in  courts,  and  especially  in 
juries,  to  do  by  their  judgments  or  verdicts  what  they  would 
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have  advised  had  the  testator  consulted  them  beforehand. 
One  who  is  strongly  imbued  with  the  belief  that  the  propa- 
gation of  spiritualism  is  detrimental  to  society,  and  that 
there  is  nothing  in  the  claims  of  its  adherents  that  cannot  be 
accounted  for  by  fraud  and  deception  on  the  one  hand  and 
credulity  on  the  other,  will  be  liable  to  accept  any  plausible 
theory  upon  which  he  may  find  a  verdict  correcting  the  sup- 
posed inequities  of  the  testator's  disposition. 

The  verdict  of  the  jury  in  this  case  is  entitled  to  the 
weight  and  consideration  that  is  accorded  to  a  verdict,  in  a 
law  case ;  but  a  verdict  in  a  law  case  cannot  stand  without 
some  evidence  to  support  it.  Here,  as  we  have  seen,  there 
is  none,  unless  we  are  prepared  to  say  that  the  bare  fact 
that  the  testator  was  a  spiritualist  proves  that  he  was  insane. 
Such  a  holding  would  find  no  support  in  the  law. 

Proponents  requested  the  court  to  direct  a  verdict  in  their 
favor,  which  was  refused.  If  there  was  evidence  requiring 
the  court  to  submit  the  case  to  the  jury  the  refusal  of  the 
request  was  not  error.  If,  upon  the  whole  case,  there  was 
evidence  fairly  tending  to  support  contestants'  bill  the  mo- 
tion was  properly  denied.  After  giving  this  case  the  careful 
examination  which  its  importance  requires,  we  are  firmly 
convinced  that  there  is  no  evidence  here  even  raising  a  sus- 
picion in  our  minds  that  the  testator  was  not  entirely  sane 
and  as  competent  to  make  a  will  or  transact  any  other  kind 
of  business  as  the  average  business  man.  We  have  exam- 
ined the  evidence  with  great  care,  and  when  it  is  all  sum- 
marized and  reduced  to  its  final  results  it  only  proves  that 
Crumbaugh  was  a  believer  in  spiritualisrn ;  that  he  thought 
that  he  was  doing  a  philanthropic  work  for  his  friends  in 
Leroy  by  leaving  this  estate  to  establish  this  church  and  li- 
brary, and  however  much  one  may  differ  from  him  as  to  the 
advisability  of  such  a  devise,  that  has  nothing  to  do  with  the 
legal  status  of  the  will.  If  the  testator  had  the  capacity  to 
make  the  will  he  had  the  capacity  to  select  the  beneficiaries. 
This  he  has  done,  and  there  the  matter  must  rest. 
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The  court  erred  in  refusing  to  direct  a  verdict  for  pro- 
ponents, for  which  the  decree  must  be  reversed,  which  is  ac- 
cordingly done  and  the  cause  remanded  to  the  circuit  court, 
for  further  proceedings  not  inconsistent  with  the  views 
herein  expressed.  ^^^^^^^  ^^  remanded. 


W11.1.1AM  J.  Hiss 

V. 

WiLUAM  J.  Hiss,  Jr.  et  aL 
Opinion  Hied  June  Jp,  ipoy — Rehearing  denied  October  p,  ipoy. 

1.  Statute  of  Frauds — contents  of  lost  writing  declaring  trust 
may  be  proved  by  parol  Where  the  writing  relied  upon  by  the 
complainant  in  a  bill  to  declare  a  trust  as  satisfying  the  Statute  of 
Frauds  has  been  lost  or  destroyed,  or  where  the  party  in  whose 
possession  the  writing  is  or  should  be  refuses  to  produce  it  or  de- 
nies its  existence,  the  contents  of  the  instrument  may  be  shown  by 
parol  proof  which  is  reasonably  clear  and  certain  in  character. 

2.  Trusts — a  trust  may  be  manifested  by  a  will  of  the  grantee. 
A  will  executed  by  a  grantee  stating  that  the  real  estate  conveyed 
by  the  deed  was  conveyed  to  him  in  trust  for  the  payment  to  the 
grantor  of  a  certain  annuity  during  the  latter's  lifetime  sufficiently 
manifests  the  existence  of  the  trust  within  the  meaning  of  the 
Statute  of  Frauds. 

3.  Same — when  grantee  has  power  to  declare  trust.  While  one 
who  purchases  trust  property  from  the  trustee  has  no  power  to  de- 
clare a  trust  or' fasten  a  charge  upon  the  property  without  the  con- 
sent of  the  beneficial  owner,  yet  if  the  latter  joins  in  the  deed  from 
the  trustee  the  purchaser  acquires  both  the  legal  and  beneficial  in- 
terest, and  may  declare  a  trust  as  effectually  as  though  he  had  de- 
rived title  from  any  other  source. 

4.  Same — what  is  suiHcient  consideration  for  annuity.  Where 
a  trustee  holds  the  legal  title  to  property  and  is  entitled  to  compen- 
sation for  its  care  and  management,  his  conveyance  of  the  property 
to  his  son  with  the  consent  of  the  beneficiary,  who  joined  in  the 
deed  and  desired  the  conveyance  to  be  made,  coupled  with  the  as- 
signment of  trustee's  life  insurance  policies  to  the  grantee,  consti- 
tutes consideration  for  the  grantee's  agreement  to  pay  the  trustee 
an  annuity. 
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5.  Evidence — when  contract  and  mil  may  be  read  together  as 
showing  existence  of  trust,  A  contract  executed  by  the  grantee  in 
a  warranty  deed  whereby  he  personally  agrees  to  pay  the  grantor 
an  annuity,  and  a  will  executed  by  him  at  the  same  time  stating 
that  the  land  had  been  conveyed  to  him  in  trust  for  the  purpose  of 
paying  the  annuity,  may  be  read  together  as  showing  the  existence 
of  the  trust 

6.  Pleading — demurrer  to  evidence  in  chancery  is  not  proper 
practice  and  should  not  be  considered  by  the  court.  Where  the  is- 
sues of  fact  in  a  chancery  case  are  tried  before  the  chancellor  and 
without  a  jury,  and  where  the  parties  are  not  entitled  to  a  jury  trial 
as  matter  of  right  under  some  statute  of  the  State  providing  for  a 
trial  by  jury,  a  demurrer  to  the  complainant's  evidence  is  anomalous 
and  not  recognized  by  the  rules  of  chancery  practice,  and  where 
such  course  is  pursued  the  demurrer  should  not  receive  the  consid- 
eration of  the  court. 

Hand,  C.  J.,  and  Cartwright,  J.,  dissenting. 

Appeai,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  W.  M.  McEw^N,  Judge,  presiding. 

Wheeler,  Silber  &  Isaacs,  for  appellant. 

CoLSON  &  Johnson,  (H.  G.  Colson,  of  counsel,)  for 
appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  decree  of  the  superior  court 
of  Cook  county  dismissing  for  want  of  equity  a  bill  filed 
therein  by  appellant  against  two  of  his  sons,  the  appellees, 
for  the  purpose  of  fastening  a  trust  upon  certain  real  es- 
tate in  that  county  for  the  payment  to  appellant  of  the  sum 
of  $750  per  annum,  payable  in  equal  monthly  installments 
on  the  first  day  of  each  month  during  his  lifetime. 

'  Edward  Raymond  Ames,  of  Baltimore,  Maryland,  died 
in  April,  1879,  leaving  a  last  will  and  testament,  making 
appellant,  who  was  his  son-in-law  and  then  employed  in  the 
pension  department  at  Washington,  D.  C,  his  executor  and 
trustee.    To  the  trustee  was  devised  the  legal  title  to  all  the 
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testator's  estate  in  trust  and  special  confidence,  to  keep  the 
same  at  all  times  safely  invested,  collect  the  income,  pay  out 
of  the  same  bequests  contained  in  the  will  and  all  charges 
for  taxes,  repairs,  insurance  and  "the  proper  management 
of  said  property,"  the  balance  of  the  income  to  be  payable  to 
Anna  Ames  Hiss,  daughter  of  testator  and  wife  of  the  ap- 
pellant. Testator  devised  and  bequeathed  to  his  widow  cer- 
tain property  for  life,  including  an  annual  income  of  $2000, 
and  to  his  daughter  Laura  an  annuity  of  $600  per  annum 
during  life.  He  also  made  one  or  two  minor  bequests,  and 
subject  to  the  foregoing  he  devised  and  bequeathed  all  his 
property  to  Anna  Ames  Hiss,  his  daughter  above  mentioned, 
with  power  to  sell  and  dispose  of  the  same  and  convert  the 
proceeds  to  her  own  use. 

Appellant  qualified  and  accepted  the  trust.  The  testa- 
tor's widow  and  his  daughter  Laura  survived  him  but  a  few 
years.  The  property  at  the  death  of  the  testator  is  said  to 
have  been  worth  an  amount  somewhat,  though  not  greatly, 
in  excess  of  $100,000.  The  estate  became  involved  in  liti- 
gation over  the  validity  of  the  will,  and  a  large  amount  of 
money  was  paid  by  the  executor  and  trustee  in  compromise 
of  that  litigation.  The  income  from  the  property,  together 
with  the  salary  earned  by  appellant,  was  used  in  supporting 
the  family  of  appellant,  and  the  principal  of  the  estate  was 
depleted,  part  of  it  probably  being  used  for  living  expenses 
of  the  family  and  a  part  lost  through  bad  investments,  un- 
til in  1899  the  only  property  of  the  Ames  estate  remaining 
was. certain  realty  situated  in  South  Chicago.  At  the  tes- 
tator's death  there  was  forty  acres  of  that  real  estate.  Small 
portions  thereof  have  since  been  sold  and  the  part  remain- 
ing is  the  real  estate  involved  in  this  suit,  which  has  greatly 
increased  in  value  since  1879  ^^d  is  estimated  to  be  now 
of  the  value  of  from  $100,000  to  $125,000  over  and  above 
the  amount  of  a  mortgage  encumbrance  placed  thereon  since 
the  death  of  Ames.  This  property  has  never  produced  a 
large  income.    A  great  portion  of  it  is  unimproved,  and  it 
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has  been  subdivided  and  specially  assessed,  so  that  the  in- 
come has  been  little,  if  any,  greater  than  the  carrying  ex- 
penses. In  1899  appellant  with  his  wife  and  their  family 
were  residing  at  East  Orange,  New  Jersey.  Appellant  in 
that  year,  without  his  family,  came  to  Chicago,  where  he 
has  since  remained  engaged  in  managing  this  property.  His 
only  other  occupation  has  been  the  sale  of  an  article  on  com- 
mission, from  which,  however,  his  income  has  been  small, 
and  the  family  has  been  supported  and  appellant's  expenses 
paid  from  that  income,  from  rentals  derived  from  the  real 
estate  and  from  money  received  from  the  sales  of  portions 
of  the  real  estate. 

In  April,  1905,  appellant's  son  Berry  Hiss,  a  man  of 
mature  years,  came  to  the  office  of  Mead  &  Coe,  a  firm  en- 
gaged in  the  real  estate  business  in  Chicago,  where  appellant 
officed,  and  sought  to  induce  the  appellant  to  convey  the 
South  Chicago  property  to  him,  and  after  some  controversy 
told  appellant  that  if  he  refused,  the  wife  of  appellant  would 
get  a  divorce  from  him  within  four  weeks  and  he  (appel- 
lant) would  be  "walking  the  streets  on  his  uppers."  Appel- 
lant declined  to  make  the  conveyance,  and  shortly  thereafter 
his  wife  filed  in  the  courts  of  Cook  county  against  appellant 
a  bill  for  divorce  upon  the  ground  of  adultery  and  a  bill  for 
an  accounting  in  reference  to  the  trust  estate.  At  the  time 
of  the  filing  of  those  bills  the  age  of  the  wife  was  seventy- 
one  years  and  that  of  appellant  seventy-three  years.  After 
that  litigation  was  under  way,  negotiations  in  reference  to 
the  conveyance  of  the  real  estate  took  place  between  appel- 
lant and  his  sons,  Berry  and  William  J.  Hiss,  Jr.  It  is 
evident  that  the  litigation  in  the  name  of  the  mother  was 
instituted  as  a  result  of  the  sons'  dissatisfaction  with  the 
father's  management  of  the  property.  During  the  time  ap- 
pellant had  been  living  in  Chicago  he  and  his  wife  had  cor- 
responded frequently  and  conferred  in  that  way  about  the 
management  of  the  property,  and  she  never  manifested  any 
disapproval  of  his  acts  prior  to  the  filing  of  the  bill  for  an 
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accounting.  In  June,  1905,  he  finally  agreed  with  his  son 
William,  who  was  then  thirty-five  years  of  age  and  a  resi- 
dent of  New  York  City,  to  convey  the  property  to  him  if 
the  wife  would  join  in  the  deed.  The  son  was  to  hold  the 
property  in  trust  for  the  payment  to  appellant  of  the  sum 
of  $750  per  annum,  payable  in  monthly  installments  of 
$62.50  on  the  first  day  of  each  and  every  month,  and  in 
trust  for  the  support  of  the  family  at  East  Orange,  then 
consisting  of  appellant's  wife  and  three  daughters.  The 
father  also  agreed  to  assign  to  this  son  his  interest  in  certain 
policies  of  insurance  upon  his  own  life  for  an  aggregate 
sum  of  $15,500,  which  were  payable,  however,  to  appellant's 
wife.  The  son  William,  on  his  part,  agreed  that  he  would 
procure  a  dismissal  of  the  bill  for  divorce  and  the  bill  for 
accounting.  While  the  negotiations  were  pending  appellant 
wrote  to  his  son  Berry  a  letter,  from  which  the  following 
language  is  quoted :  "I  shall  carry  out  my  promise  to  pre- 
pare the  deeds  you  wish,  provided  I  see  in  advance  the  dec- 
laration of  'trust'  which  you  say  your  counsel,  Donehoo, 
will  draw  up.  *  *  *  If  the  declaration  of  'trust'  is  in 
legal  form  after  examination  by  my  counsel,  I  shall  prepare 
the  papers  and  sign  my  end  of  them."  The  attorney  re- 
ferred to  was  R.  P.  Donehoo,  who  had  been  in  the  employ 
of  Berry  Hiss,  and  as  solicitor  for  Anna  Ames  Hiss  had 
filed  the  bill  for  divorce  and  the  bill  for  accounting  against 
appellant.  After  an  understanding  had  been  reached  in  ref- 
erence to  the  conveyance,  William,  with  the  consent  of  his 
father,  caused  Mr.  Donehoo  to  prepare  papers  to  carry  out 
the  agreement.  Appellant,  his  son  William  and  Mr.  Done- 
hoo met  at  the  office  of  Mead  &  Coe  on  January  27,  1905, 
to  execute  the  necessary  instruments.  The  son  then  stated 
to  his  father  that  he  had  arranged  to  execute  a  will,  which 
would  protect  the  father  in  case  of  the  son's  death  prior  to 
that  of  his  father.  The  instruments  were  then  executed. 
They  consisted  of  an  ordinary  statutory  warranty  deed, 
without  any  declaration  of  trust  therein,  from  the  father, 
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in  his  own  right  and  as  trustee,  to  his  son  William,  in  which 
appellant's  wife  was  to  join  and  in  which  she  did  afterward 
join,  conveying  the  South  Chicago  property ;  an  agreement 
in  duplicate,  which  was  signed  by  appellant  and  his  son; 
and,  according  to  the  evidence  offered  by  the  complainant, 
the  last  will  and  testament  of  William  J.  Hiss,  Jr.  In  refer- 
ence to  the  latter  document  there  is  some. controversy  be- 
tween the  parties,  which  we  will  later  discuss  in  this  opinion. 
The  agreement  was  in  words  and  figures  following : 

"Witnesseth:  This  agreement,  entered  into  this  27th  day  of 
June,  A.  D.  1905,  between  William  J.  Hiss,  Jr.,  party  of  the  first 
part,  and  William  J.  Hiss,  Sn,  party  of  the  second  part: 

"In  consideration  of  the  sum  of  one  dollar  and  other  good  and 
valuable  consideration,  receipt  of  which  is  hereby  acknowledged, 
the  party  of  the  first  part  does  hereby  agree  to  pay  to  the  party  of 
the  second  part  seven  hundred  and  fifty  dollars  ($750)  a  year  dur- 
ing the  lifetime  of  the  said  party  of  the  second  part,  said  amount 
to  be  paid  in  monthly  installments  of  sixty-two  dollars  and  fifty 
cents  ($62.50),  payable  on  the  first  day  of  each  month,  in  Chicago, 
county  of  Cook  and  State  of  Illinois,  said  payments  to  begin  on 
the  1st  day  of  July,  A.  D.  1905. 

"It  is  further  agreed,  that  in  the  event  of  the  death  of  the  party 
of  the  first  part  during  the  lifetime  of  the  party  of  the  second  part, 
that  the  party  of  the  first  part  will  make  due  provision  for  payment 
to  the  party  of  the  second  part  of  the  said  annuity  heretofore  men- 
tioned, payable  in  the  heretofore  mentioned  monthly  installments, 
until  the  death  of  the  party  of  the  second  part,  and  the  said  annuity 
to  be  payable  out  of  the  estate  of  the  party  of  the  first  part 

Wii^tiAM  J.  Hiss,  Jr., 
William  Hoagland,  Witness,  Wii^liam  J.  Hiss. 

R.  P.  Donehoo,  Witness," 

Later,  appellant  and  his  wife  assigned  the  life  insurance 
policies  to  the  son  William.  Following  the  transactions  in 
the  office  of  Mead  &  Coe,  the  son  made  payments  to  the 
father  on  account  of  the  agreement  above  set  out,  but  was 
soon  in  arrears,  and  after  being  once  in  default  never  fully 
satisfied  his  obligations  to  his  father.  When  the  payment 
of  August  I,  1905,  fell  due  the  son  sent  $40  enclosed  in  a 
letter,  stating  his  inability  to  send  the  balance  of  that  in- 
stalhnent.    The  father  thereafter  corresponded  with  both 
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sons  in  unavailing  efforts  to  get  the  amount  paid  which 
was  due  him  under  the  agreement,  and  it  appears  that  Berry 
was  fully  advised  of  the  existence  of  the  arrangement  by 
which  the  annuity  of  the  father  was  chargeable  upon  the 
real  estate.  On  December  i6,  1905,  William  J.  Hiss,  Jr., 
wrote  his  father,  stating:  "I  am  unable  to  send  you  the 
money  you  claim  I  owe  you.  *  *  *  It  is  also  impos- 
sible for  me  to  state  definitely  what  I  can  do  to  assist  you 
in  the  future.  Whatever  I  do  will  be  done  out  of  pity — 
not  because  I  owe  you  any  money."  On  the  twenty-second 
of  the  same  month  he  again  wrote  his  father,  saying:  "I 
cannot  answer  your  questions,  because  you  threatened  suit 
and  I  don't  wish  to  give  my  defense  away,  but  assure  you 
in  all  truth  that  legally  I  don't  owe  you  a  cent."  A  little 
earlier,  on  November  20,  1905,  William  J.  Hiss,  Jr.,  and 
his  wife  had  conveyed  the  real  estate  in  question  to  Berry 
Hiss  by  deed.  The  consideration  for  that  transfer,  accord- 
ing to  the  testimony  of  the  latter,  was  "practically  nothing." 
The  bill  herein  was  filed  on  December  29,  1905,  aver- 
ring the  existence  of  the  trust,  stating  that  it  was  declared 
by  the  last  will  and  testament  of  William  J.  Hiss,  Jr.,  and 
that  Berry  Hiss  accepted  the  conveyance  from  his  brother 
with  full  knowledge  of  the  trust,  and  praying  appropriate 
relief.  The  sons  answered  jointly,  stating  that  the  agree- 
ment to  pay  the  $750  per  annum  was  without  considera- 
tion, denying  the  existence  of  the  trust,  denying  Berry's 
knowledge  thereof,  and  interposed  the  Statute  of  Frauds, 
requiring  all  declarations  of  trust  in  respect  to  lands  to  be 
in  writing,  signed  by  the  party  declaring  the  trust,  as  a  de- 
fense. A  general  replication  was  filed.  A  hearing  was  had 
and  the  witnesses  testified  in  open  court  before  the  chancel- 
lor. At  the  close  of  the  evidence  offered  by  appellant  in 
chief,  appellees  demurred  to  the  evidence,  and  upon  a  con- 
sideration of  the  demurrer  the  court  dismissed  the  bill  for 
want  of  equity,  and  the  record  is  brought  here  for  review 
by  appeal. 
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Where  issues  of  fact  in  a  chancery  case  are  tried  by  the 
chancellor,  the  parties  not  being  entitled  to  a  trial  by  jury 
as  a  matter  of  right,  a  demurrer  to  complainant's  evidence 
is  anomalous  to  the  practice.  (Healy  v.  Simpson,  133  Mo. 
340.)  The  demurrer  of  that  character  interposed  in  this 
case  should  not  have  received  the  consideration  of  the  court. 
Upon  the  proof  taken,  the  only  material  question  of  fact 
about  which  there  can  be  any  controversy  is  whether  Wil- 
liam J.  Hiss,  Jr.,  signed  any  writing  which  manifests  the 
existence  of  the  trust.  A  number  of  letters  written  and 
signed  by  him  were  introduced,  and  while  many  of  them 
acknowledge  his  indebtedness,  we  think  they  do  not  satisfy 
the  statute.  Appellant  testified  that  at  the  time  the  deed 
and  agreement  were  executed  in  the  office  of  Mead  &  Coe, 
William  J.,  Jr.,  executed  his  last  will  and  testament,  and 
notice  was  thereupon  served  upon  the  solicitors  for  appel- 
lees to  produce  that  will.  They  thereupon  produced  an  in- 
strument purporting  to  be  the  last  will  and  testament  of 
William  J.  Hiss,  Jr.,  of  even  date  with  the  agreement  and 
deed  executed  in  the  office  of  Mead  &  Coe,  attested  by  E.  B. 
McDowell  and  J.  C.  F.  Bradley  as  witnesses,  which  devises 
seven-eighths  of  the  real  estate  in  question  to  the  seven 
brothers  and  sisters  of  the  testator,  each  to  receive  one- 
eighth,  the  devises  being  charged,  however,  with  the  pay- 
ment of  $750  per  annum  to  William  J.  Hiss  during  his  life- 
time, which  the  will  provides  shall  be  paid  by  the  brothers 
and  sisters,  and  the  will  devises  and  bequeaths  the  remainder 
of  the  estate  to  thQ  wife  of  William  J.,  Jr.  Thereupon  ap- 
pellant stated  that  this  will  was  not  the  one  executed  at  the 
time  of  the  signing  of  the  deed  and  agreement,  and  counsel 
for  William  J.  Hiss,  Jr.,-  replied  that  there  was  no  other. 
Appellant  then  testified  that  there  was  another  will;  that 
he  read  it,  and  that  it  was  signed  by  William  J.  Hiss,  Jr., 
at  the  time  of  the  execution  of  the  deed  and  agreement  at 
the  office  of  Mead  &  Coe  and  was  witnessed  by  William 
Hoagland  and  the  attorney,  R.  P.  Donehoo,  and  that  it  was 
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recited  therein  that  Anna  Ames  Hiss  and  William  J.  Hiss 
had  conveyed  the  property  ih  question  to  William  J.  Hiss, 
Jr.,  in  trust  for  the  payment  of  an  annuity  of  $750  to  his 
father,  William  J.  Hiss,  and  by  it  one-eighth  of  the  real 
estate  was  devised  to  each  of  the  brothers  and  sisters,  sub- 
ject to  the  pasrment  of  the  annuity  in  question. 

William  Hoagland,  an  employee  in  the  office  of  Mead 
&  Coe,  testified  that  on  the  occasion  in  question  he  was  asked 
to  step  into  the  private  office  to  sign  as  a  witness  to  a  will ; 
that  when  he  entered  the  room  he  found  there,  appellant, 
his  son  William  and  Mr.  Donehoo;  that  he  signed  his  name 
as  a  witness  three  times,  signing  it  once  to  each  of  three 
separate  documents;  that  he  did  not  know  the  contents  of 
either  of  them  of  his  personal  knowledge,  but  that  two  of 
them  were  identical  with  each  other  and  the  third  was  sup- 
posed to  be  a  will ;  that  Mr.  Donehoo  also  signed  each  of 
these  instruments  as  a  witness,  and  that  neither  McDowell 
nor  Bradley  was  then  present.  The  deed  which  was  exe- 
cuted at  that  time  does  not  bear  the  signature  of  any  at- 
testing witness,  and  the  agreement  which  was  executed  in 
duplicate  is  attested  by  Hoagland  and  Donehoo.  The  ap- 
pellant's contention  is  that  the  third  instrument  signed  by 
Hoagland  was  the  will  which  appellant  says  was  executed 
on  that  occasion. 

Frank  S.  Packard  testified  that  he  was  book-keeper  for 
Mead  &  Coe,  and  in  their  office  took  the  acknowledgment 
of  the  deed  to  William  J.,  Jr.,  at  the  time  of  its  execution; 
that  there  were  then  present  appellant  and  his  son  William, 
and  Mr.  Donehoo,  and  that  neither  Bradley  nor  McDow- 
ell was  there.  Neither  of  the  four  persons  last  mentioned 
was  placed  on  the  witness  stand  in  the  trial  of  this  cause. 

After  the  production  of  the  will  witnessed  by  McDowell 
and  Bradley,  the  appellant,  by  leave  of  the  court,  filed  an 
amendment  to  his  bill,  alleging  that  the  will  last  mentioned 
was  executed  after  the  execution  of  the  will  mentioned  in 
the  original  bill,  and  stating  that  the  later  will  evidenced  a 
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part,  only,  of  the  trust.  The  court  ordered  that  the  original 
answer  stand  to  the  bill  as  amended. 

It  is  to  be  observed  that  the  last  will  and  testament  of 
William  J.  Hiss,  Jr.,  which  was  produced  and  which  ap- 
pears to  have  been  witnessed  by  McDowell  and  Bradley, 
impresses  on  that  seven-eighths  of  the  real  estate  in  question 
which  is  devised  to  the  brothers  and  sisters  of  the  son  Wil- 
liam a  trust  for  the  payment  of  the  annuity  to  the  father 
after  the  death  of  the  son  but  does  not  show  that  the  prop- 
erty was  originally  conveyed  to  the  son  in  trust  for  the  pay- 
ment of  that  annuity,  while  the  will  which  appellant  swears 
was  witnessed  by  Hoagland  and  Donehoo  stated  that  the 
realty  had  been  conveyed  to  the  son  in  trust  for  the  purpose 
last  mentioned.  We  think  the  testimony  of  appellant,  cor- 
roborated, as  it  is,  to  some  extent,  by  the  testimony  of 
Hoagland  and  by  various  facts  and  circumstances  proven 
on  the  trial,  in  the  absence  of  contradiction  should  have  been 
regarded  as  sufficient  to  clearly  and  certainly  establish  the 
fact  that  William  J.  Hiss,  Jr.,  signed  a  will  in  which  it  was 
stated  that  the  real  estate  in  question  had  been  conveyed  to 
him  in  trust  for  the  pa)rment  of  an  annuity  of  $750  to  his 
father  during  the  lifetime  of  the  latter.  Such  instrument, 
if  so  signed,  sufficiently  manifested  the  existence  of  the 
trust.      Whetsler  v.  Sprague,  224  111.  466. 

When  the  writing  relied  upon  to  satisfy  the  Statute  of 
Frauds  has  been  lost  or  destroyed,  its  contents  may  be  shown 
by  parol  proof  which  is  reasonably  clear  and  certain  in  char- 
acter. (29  Ency.  of  PL  &  Pr.  p.  875;  McCarty  v.  Kyle, 
4  Coldw.  348.)  And  the  same  rule  should  prevail  where  the 
party  to  the  suit  who  is  alleged  to  have  signed  the  writing, 
and  who  has  or  should  have  possession  thereof,  fails  to 
produce  it  on  notice  and  denies  its  existence. 

Under  the  will  of  Ames  the  legal  title  to  the  property 
was  vested  in  appellant.  He  was  authorized  to  manage  and 
control  the  same  and  was  entitled  to.  compensation  for  so 
doipg.    The  execution  of  the  deed  by  him  to  William  J.,  Jr., 
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« 
and  the  assignment  and  delivery  of  the  insurance  policies  by 
the  father  to  the  latter,  afforded  consideration  for  the  exe- 
cution of  the  agreement  to  pay  appellant  the  annuity. 

Appellees'  contention  that  the  written  agreement  provid- 
ing for  the  payment  of  $750  per  annum  must  be  regarded 
as  containing  all  the  terms  and  conditions  of  the  contract, 
and  that  appellant  cannot,  therefore,  show  the  existence  of 
the  trust  by  proving  the  terms  of  the  will,  is  not  tenable. 
The  agreement  is  the  personal  obligation  of  William  J. 
Hiss,  Jr.,  to  pay.  The  conveyance  in  trust,  if  made  as  al- 
leged by  the  bill,  is  in  the  nature  of  a  security  for  the  pay- 
ment of  the  obligation  of  the  latter.  The  agreement  and 
the  will,  which  appellant  swears  were  signed  by  his  son,  (if 
the  will  was,  in  fact,  so  signed,)  were  executed  at  the  same 
time,  are  parts  of  the  same  transaction  and  may  be  read  to- 
gether for  the  purpose  of  ascertaining  the  entire  undertaking 
of  the  parties. 

It  is,  of  course,  true,  that  so  long  as  the  beneficial  title 
to  this  property  remained  in  Anna  Ames  Hiss  no  trust  or 
other  charge  could  be  fastened  upon  the  realty  without  her 
consent.  She,  however,  had  the  right  to  convey  the  bene- 
ficial interest  to  any  person  she  saw  fit,  for  any  reason  sat- 
isfactory to  her,  and  when  she  and  appellant  conveyed  to 
William  J.  Hiss,  Jr.,  he  became  seized  of  the  entire  fee,  and 
could  declare  a  trust  as  effectually  as  though  he  had  ac- 
quired the  property  from  any  other  source. 

The  decree  of  the  superior  court  will  be  reversed,  and  in 
view  of  the  somewhat  unusual  practice  pursued  by  that  court 
in  disposing  of  the  controversy,  the  cause  will  be  remanded 
to  that  court  for  further  proceedings  not  inconsistent  with 
the  views  herein  above  expressed. 

Reversed  and  remanded. 

Hand,  C.  J.,  and  Cartwrigiit,  J.,  dissenting. 
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George  B.  VanNorman  et  al. 

« 

V. 

D.  H.  Young. 
Opinion  filed  June  ip,  ipo7 — Rehearing  denied  October  2,  ipo/. 

1.  P1.EADING — when  alleged  error  in  reftising  leave  to  Hie  addi- 
tional counts  is  harmless.  Alleged  error  in  refusing  leave  to  file,  in 
an  action  of  assumpsit  on  a  note,  additional  counts  charging  fraud 
in  contracting  the  debt  is  harmless,  where  the  issue  of  fraud  is 
fully  presented  by  the  defendant's  plea  setting  up  his  discharge  in 
bankruptcy,  the  replication  of  plaintiflF  and  the  rejoinder  thereto. 

2.  Same — plea  of  puis  darrein  continuance  does  not  admit  the 
truth  of  affidavit  for  capias  ad  respondendum,  A  plea  of  puis  dar- 
rein continuance  in  an  action  of  assumpsit  on  a  note,  setting  up  a 
discharge  in  bankruptcy,  supersedes  the  defendant's  plea  of  the 
general  issue  and  admits  the  validity  of  thQ  note,  yet  it  does  not 
admit  the  truthfulness  of  the  allegations  of  plaintiff's  affidavit  for 
a  capias  ad  respondendum  alleging  that  the  debt  was  fraudulently 
contracted. 

3.  Evidence — parol  proof  admissible  to  show  that  chattel  mort- 
gage was  delivered  conditionally.  Parol  proof  is  admissible  to  show 
that  a  chattel  mortgage  was  delivered  to  the  mortgagee  upon  the 
understanding  that  it  was  intended  to  protect  the  mortgagor  against 
his  local  creditors  and  as  collateral  security  in  case  he  desired  to 

^  borrow  money  from  the  mortgagee's  bank,  and  that  the  mortgage 
was  not  to  be  enforced  against  the  mortgagor,  who  was  to  have  the 
right  to  sell  the  property  if  he  desired. 

4.  Same — burden  of  proof  where  a  discharge  in  bankruptcy  is 
shown.  In  an  action  of  assumpsit  where  the  defendant  pleads  a 
discharge  in  bankruptcy  his  proof  of  such  discharge  is  prima  facie 
a  bar  to  the  claim  sued  upon,  and  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  claim  sued  upon  is  not  within  the  terms 
of  the  bankrupt's  discharge. 

Writ  0^  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county ;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding. 

This  was  tin  action  of  assumpsit  commenced  by  plain- 
tiffs in  error  in  the  circuit  court  of  Cook  county,  against 
the  defendant  in  error,  upon  a  promissory  note  for  $4033.86, 
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bearing  date  May  15,  1902.  The  declaration  contained  one 
special  count  and  the  common  counts,  and  the  general  issue 
was  filed.  The  plaintiffs  in  error,  subsequent  to  the  filing 
of  the  declaration,  filed  an  affidavit  for  a  capias  ad  respond- 
endum, which  stated  that  the  debt  had  been  fraudulently 
contracted  by  the  defendant  in  error.  A  capias  ad  respond- 
endum issued  and  the  defendant  in  error  was  arrested  and 
gave  bail.  Defendant  in  error,  after  the  suit  was  brought, 
became  a  voluntary  bankrupt,  and  thereupon  filed  a  plea  of 
puis  darrein  continuance,  setting  up  his  discharge  in  bank- 
ruptcy. The  plaintiffs  in  error  filed  a  replication  to  said 
plea  that  the  debt  for  which  the  suit  was  brought  was  fraud- 
ulently contracted,  and  that  the  discharge  in  bankruptcy 
was  not,  for  that  reason,  a  bar  to  the  action.  The  defendant 
in  error  rejoined,  denying  the  allegation  of  fraud  and  con- 
cluding to  the  country.  The  case  was  submitted  to  a  jury, 
who  returned  a  verdict  in  favor  of  the  defendant  in  error, 
and  the  court  having  rendered  judgment  on  the  verdict, 
which  judgment,  on  appeal  to  the  Appellate  Court  for  the 
First  District,  was  affirmed,  a  writ  of  error  has  been  sued 
out  from  this  court. 

The  plaintiffs  in  error  resided  in  Chicago  and  the  de- 
fendant in  error  in  the  State  of  Iowa.  The  consideration 
of  the  note  sued  on  was  for  money  loaned  by  the  plaintiffs 
in  error  to  the  defendant  in  error,  and  the  loan  was  secured 
by  a  chattel  mortgage,  bearing  date  October  28,  1901,  on 
one  hundred  and  thirty-three  head  of  cattle.  On  May  15, 
1902,  the  loan  was  extended  and  the  note  in  suit  was  exe- 
cuted and  a  new  chattel  mortgage  on  one  hundred  and  fifty 
head  of  cattle  was  given.  The  fraud  relied  upon  to  author- 
ize the  writ  of  capias  ad  respondendum  to  issue  and  to  avoid 
the  bar  of  defendant  in  error's  discharge  in  bankruptcy  was 
alleged  to  consist  of  certain  false  representations  made  by 
the  defendant  in  error  to  the  plaintiffs  in  eryor  at  the  time 
of  the  renewal  of  the  loan  and  the  execution  of  the  note 
sued  on  and  the  chattel  mortgage  covering  the  one  hundred 
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and  fifty  head  of  cattle,  said  false  representations  being  that 
the  defendant  in  error  represented  that  he  was  the  owner 
and  in  possession  of  the  one  hundred  and  fifty  head  of  cat- 
tle covered  by  the  mortgage,  in  consequence  of  which  plain- 
tiffs in  error  extended  the  loan  and  released  a  part  of  the 
one  hundred  and  thirty-three  head  of  cattle  covered  by  the 
first  mortgage  and  took  a  new  chattel  mortgage  on  said  one 
hundred  and  fifty  head  of  cattle,  which  representations  were 
averred  to  have  been  falsely  made  by  the  defendant  in  er- 
ror to  the  plaintiffs  in  error  for  the  purpose*  of  obtaining 
credit  from  the  plaintiffs  in  error. 

H^BEi*  &  Haft,  for  plaintiffs  in  error. 

TiNSMAN,  Rankin  &  Newnor,  and  Chari^ks  M. 
Young,  for  defendant  in  error. 

Mr.  Chikf  Justice  Hand  delivered  the  opinion  of  the 
court: 

The  plaintiffs  in  error,  on  the  trial,  asked  leave  to  file 
two  additional  counts  to  their  declaration,  the  first  of  which 
additional  counts  alleged  that  the  defendant  in  error  fraudu- 
lently represented  to  the  plaintiffs  in  error  that  he  was  the 
owner  of  the  one  hundred  and  fifty  head  of  cattle  included 
in  said  mortgage  at  the  time  said  note  was  executed,  and 
the  second  of  which  additional  counts  alleged  that  subse- 
quent to  the  execution  of  the  chattel  mortgage  given  to  se- 
cure the  note  sued  on,  the  defendant  in  error  fraudulently 
and  without  the  knowledge  and  consent  of  the  plaintiffs  in 
error  sold  the  cattle,  or  a  large  part  thereof,  covered  by  the 
chattel  mortgage  given  to  secure  the  note  sued  on,  and  con- 
verted the  proceeds  to  his  own  use.  The  court  declined  to 
permit  plaintiffs  in  error  to  file  said  additional  counts,  which 
action  of  the  court  has  been  assigned  as  error.  If  it  was 
error  to  deny  the  plaintiffs  in  error  leave  to  file  said  addi- 
tional counts,  we  think  it  was  harmless  error,  as  the  issue 
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of  fraud  relied  upon  by  the  plaintiffs  in  error  to  avoid  the 
bar  of  the  defendant  in  error's  discharge  in  bankruptcy  was 
fully  presented  by  the  plea  of  puis  darrein  continuance  filed 
by  defendant  in  error,  the  replication  filed  tliereto  by  the 
plaintiffs  in  error  and  the  rejoinder  filed  to  said  replication 
by  the  defendant  in  error.  We  do  not  think,  therefore,  the 
court  committed  reversible  error  in  refusing  plaintiffs  in 
error  leave  to  file  said  additional  counts  to  their  declaration. 
The  plaintiffs  in  error,  at  the  close  of  the  evidence,'2Lsked 
the  court  to  instruct  the  jury  to  return  a  verdict  in  their 
favor  for  the  amount  of  the  note  sued  on.  This  the  court 
declined  to  do,  and  the  action  of  the  court  in  that  regard 
is  urged  as  reversible  error.  The  motion  for  a  directed 
verdict  in  favor  of  the  plaintiffs  in  error  was  based  upon 
the  theory  that  the  plea  of  puis  darrein  continuance  filed  by 
the  defendant  in  error  was  an  admission  by  him  of  the  truth- 
fulness of  the  affidavit  filed  by  the  plaintiffs  in  error  for  a 
capias  ad  respondendum,  on  the  ground  that  the  plea  of 
puis  darrein  continuance  supersedes  all  other  pleas  and  de- 
fenses in  the  case  in  which  said  plea  is  filed.  The  object  of 
the  filing  of  the  affidavit  and  the  issuance  of  the  capias  ad 
respondendum  was  to  require  the  defendant  in  error  to  giye 
security  for  the  debt  upon  which  suit  was  brought,  and  was 
in  no  sense  a  pleading  in  the  case.  Section  9  of  chapter  16 
of  an  act  entitled  "An  act  concerning  bail  in  civil  cases," 
(Kurd's  Stat.  1905,  p.  196,)  provides :  "The  court  in  term 
time,  or  the  judge  in  vacation,  may,  on  application,  dis- 
charge the  defendant  from  arrest  for  insufficiency  of  the 
affidavit,  or  because  the  facts  stated  therein  are  not  true,  or 
other  good  cause  which  would  entitle  him  to  be  discharged 
upon  habeas  corpus/'  The  determination  of  such  applica- 
tion one  way  or  the  other  would  not  affect  the  right  of  the 
plaintiff  to  proceed  to  a  trial  of  the  cause.  (Phillips  v.  Kerr, 
26  111.  213.)  While  the  plea  of  the  general  issue  was  super- 
seded by  the  filing  of  the  plea  of  puis  darrein  continuance, 
the  filing  of  that  plea  did  not  admit  the  truthfulness  of  the 
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affidavit  for  a  capias  ad  respondendum,  AH  the  defendant 
in  error  admitted  by  the  filing  of  said  plea  was  that  the 
note  was  a  valid  note  and  that  the  plaintiffs  in  error  would 
be  entitled  to  judgment  for  the  amount  thereof  except  for 
the  discharge  of  defendant  in  error  in  bankruptcy.  City  of 
East  St  Louis  v.  Renshaw,  153  111.  491 ;,  Angus  v.  Chicago 
Trust  and  Savings  Bank,  170  id.  298. 

The  court,  on  the  trial,  permitted  the  defendant  in  error 
to  submit  proof,  over  the  objection  of  the  plaintiffs  in  error, 
that  the  understanding  between  the  plaintiffs  in  error  and 
defendant  in  error,  at  the  time  the  chattel  mortgage  given 
to  secure  the  note  in  suit  was  executed,  was,  that  said  mort- 
gage was  only  given  to  protect  the  property  of  defendant 
in  error  from  his  Iowa  creditors  and  to  be  used  as  collateral 
security  by  plaintiffs  in  error  in  case  he  desired  to  borrow 
money  at  their  bank,  and  that  said  chattel  mortgage  was  not 
to  be  enforced  against  defendant  in  error,  and  that  he  might 
at  any  time  sell  any  portion  of  the  cattle  covered  by  said 
mortgage.  The  rule  is  well  settled  that  the  terms  of  a  writ- 
ten instnmient  cannot  be  varied  by  parol  evidence,  and  if 
that  was  the  object  and  effect  of  the  testimony  objected  to 
it  was  clearly  inadmissible.  That,  however,  was  not  the 
object  or  effect  of  the  testimony.  It  is  admissible  to  show 
by  parol  evidence  a  written  instrument,  such  as  a  deed,  al- 
though in  the  hands  of  a  grantee,  was  not  delivered,  and  it 
is  equally  admissible  to  show  by  parol  evidence  that  a  chattel 
mortgage  or  other  similar  instrument  in  writing,  although 
in  the  hands  of  the  mortgagee,  was  delivered  conditionally, 
and  not  absolutely.  Such  was  the  effect  of  the  testimony 
in  question.  We  do  not  think  the  court  erred,  therefore, 
in  the  admission  of  such  testimony.  In  Brewster  v.  Reel,  74 
Iowa,  506,  it  was  held  proper  to  show  by  parol  evidence  that 
the  instrument  sued  on  "never,  in  fact,  had  a  legal  exist- 
ence." To  the  same  effect  is  Perry,  v.  Railway  Co.  5  Cold, 
(Tenn.)  136. 
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The  court  instructed  the  jury  that  the  burden  of  proof 
was  upon  the  plaintiffs  in  error  to  show  that  their  debt  from 
defendant  in  error  was  not  barred  by  his  discharge  in  bank- 
ruptcy. The  authorities  upon  the  question  as  to  where  rests 
the  burden  of  proof  in  such  case  are  not  in  entire  harmony. 
We  think,  however,  the  better  rule  is  that  a  discharge  in 
bankruptcy  is  presumed  to  cover  all  the  debts  of  the  bank- 
rupt, and  that  the  introduction  in  evidence  by  the  bankrupt, 
when  sued,  of  a  certified  copy  of  the  order  of  discharge,  or 
other  proof  of  his  discharge  in  bankruptcy,  is  prima  facie 
a  bar  to  the  claim  sued  on,  and  that  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  claim  sued  on  is  not 
within  the  terms  of  the  bankrupt's  discharge.  (Collier  on 
Bankruptcy,  p.  174;  Brandenburg  on  Bankruptcy,  sec.  433.) 
In  Sherwood  v.  Mitchell,  4  Denio,  435,  it  is  said :  "The  dis- 
charge is  presumptive  evidence  of  all  the  facts  asserted  in 
it,  and  is  conclusive  until  overthrown  by  evidence  of  some 
fraud  which  by  the  act  avoids  it.  Debts  arising  out  of  a 
violation  of  an  official  or  private  trust  are  not  aflPected  by 
it  unless  the  creditor  chooses  to  prove  the  demand  under 
the  bankruptcy.  The  discharge,  it  is  true,  is  general  in  its 
terms,  and  prima  facie  is  a  discharge  of  the  bankrupt  from 
all  his  debts.  But  the  creditor  may,  notwithstanding,  show 
that  his  debt  is  of  the  excepted  class.  The  onus,  however, 
is  on  him,  and  if  he  fails  to  make  the  proof  the  debt  will 
be  taken  to  be  one  of  an  ordinary  character." 

Numerous  objections  have  been  made  to  instructions 
given  on  behalf  of  the  defendant  in  error.  These  objections 
have  been  disposed  of  in  considering  the  questions  discussed 
in  the  foregoing  opinion. 

Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Jtulgment  affirmed. 
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Ella  M.  Savage  et  al.  , 

V. 

The  Evanston  Savings  and  Loan  Association. 
Opinion  Med  June  ip,  ipo/ — Rehearing  denied  October  p,  ipo/. 

1.  Loan  associations — money  must  be  let  at  competitive  bid- 
ding to  avoid  taint  of  usury.  In  order  that  a  loan  by  a  building  and 
loan  association  at  illegal  rates  shall  not  be  subject  to  the  defense 
of  usury  it  is  essential  that  the  money  be  loaned  at  a  competitive 
bidding  such  as  the  law  requires,  where  there  is  no  by-law  of  the 
association  dispensing  with  competitive  bidding  and  fixing  a  level 
premium  for  all  loans. 

2.  Samk — applicant  for  loan  need  not  be  present  at  meeting.  It 
is  not  essential  to  competitive  bidding,  within  the  meaning  of  the 
act  relating  to  loan  associations,  that  a  bidder  be  personally  pres- 
ent at  the  meeting,  and  it  is  sufficient  if  he  submits  a  written  appli- 
cation for  the  loan  but  bids  no  premium,  where  the  business  was 
transacted  in  open  meeting,  some  bidders  offering  a  premium  and 
others  none,  but  all  applications  were  accepted  and  loans  authorized. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  DuPage  county;  the  Hon.  Charles  A.  Bishop,  Judge, 
presiding. 

This  is  a  bill  to  foreclose  a  mortgage,  given  to  secure 
a  $10,000  loan,  to  the  Evanston  Savings  and  Loan  Associa- 
tion. It  appears  from  the  record  that  on  the  loth  day  of 
January,  1896,  Henry  G.  Savage  borrowed  $10,000  from 
the  association,  the  same  being  evidenced  by  his  bond  of 
that  date  and  secured  by  an  assignment  of  one  hundred 
shares  of  the  stock  of  said  association  and  by  a  mortgage 
on  certain  real  estate  in  DuPage  county.  The  bond  stipu- 
lated, among  other  things,  that  Savage  was  to  pay  the  sum 
of  $50  per  month,  together  with  interest  on  the  $10,000  at 
the  rate  of  seven  per  cent  per  annum,  payable  in  monthly 
installments  of  $58.33^^  per  month,  said  payments  of  prin- 
cipal and  interest  to  continue  until  the  said  sum  of  $10,000 
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was  fully  paid  or  until  each  share  of  said  stock  attained  the 
value  of  $  I  GO.  A  number  of  payments  were  made  on  said 
loan.  Savage  died,  leaving  his  widow,  Ella  M.  Savage, 
executrix  of  his  last  will  and  testament,  and  leaving  also 
said  widow  and  a  son,  Frank  M.  Savage,  as  his  only  heirs- 
at-law.  Effie  M.  Parker  and  Henry  M.  Parker  were  made 
parties  defendant,  their  interest  being  as  purchasers  of  the 
mortgaged  property  subsequent  to  the  death  of  Henry  G. 
Savage. 

Ella  M.  Savage  and  Frank  M.  Savage  filed  their  answer, 
in  which  they  allege  that  the  loan  evidenced  by  said  bond 
was  not  made  in  accordance  with  the  statutes  of  the  State 
of  Illinois  in  reference  to  building  and  loan  associations, 
requiring  money  in  the  treasury  to  be  offered  as  a  loan  to 
its  stockholders  and  sold  to  the  highest  bidder;  that  at  the 
time  the  loan  was  made  there  was  no  competitive  bidding 
in  said  open  meeting,  but  that  said  loan  was  made  to  Henry 
G.  Savage  under  a  written,  contract  between  the  parties, 
without  any  competitive  bidding  whatever  on  his  part;  that 
the  complainant  corporation  had  no  by-law  which  dispensed 
with  the  offering  of  its  money  for  competitive  bidding  in 
accordance  with  the  statutes  of  the  State  of  Illinois  in  ref- 
erence to  homestead  loan  associations.  The  said  answer 
further  alleged  that  said  bond  was  usurious,  in  that  it  pro- 
vided for  seven  per  cent  interest  on  the  principal  of  said  bond, 
$10,000,  at  the  rate  of  $58.33>^  per  month,  until  the  said 
bond  was  fully  paid  by  monthly  payments  of  $50  each  upon 
the  principal;  that  when  any  monthly  payment  was  made 
on  the  principal  of  said  bond  in  accordance  with  the  terms 
and  conditions  of  said  bond,  interest  on  the  entire  sum  of 
$10,000,  at  the  rate  of  $58.33,  became  immediately  more 
than  seven  per  cent  per  annum  interest  on  the  money  then 
owed  by  the  said  Henry  G. .  Savage  or  his  heirs  as  princi- 
pal, and  which  was  a  greater  rate  of  interest  than  is  allowed 
by  the  statutes,  the  highest  rate  allowed  being  seven  per  cent 
per  annum.    The  said  answer  further  alleged  that  there  had 
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been  paid  prior  to  the  commencement  of  this  suit,  on  said 
bond,  the  sum  of  $3969.92  on  account  of  the  principal; 
that  there  had  been  paid  on  account  of  interest  $3900,  mak-  ^ 
ing  a  total  of  $7869.92  which  had  been  paid  on  accoimt  of 
said  bond,  and  which  entire  sum  should,  in  accordance  with 
the  statutes,  be  credited  upon  said  bond,  leaving  a  balance 
then  due  of  $2530.08,  which  sum  was  tendered  to  the  as- 
sociation before  the  bill  was  filed  and  the  tender  has  been 
kept  good. 

The  defendants  Effie  M.  Parker  and  Henry  M.  Parker 
filed  a  general  answer  to  the  bill  of  complaint,  in  which  they 
called  for  strict  proof. 

To  these  answers  replications  were  filed.  The  case  was 
referred  to  a  special  master,  who  reported  that  because  of 
the  usury  there  was  due  on  said  bond  on  April  26,  1902, 
but  $2530.08;  that  on  that  date  the  defendants  Ella  M.  and 
Frank  M.  Savage  made  a  legal  tender  of  that  sum  to  the 
complainants,  which  tender  was  refused,  and  that  said  tender 
has  been  kept  good  by  the  defendants  ever  since;  that  the 
equities  are  with  the  defendants,  etc.  Complainants  ex- 
cepted to  the  report  of  said  master,  which  exceptions  were 
sustained  by  the  court  and  a  decree  entered  in  favor  of 
the  complainants  for  $6923.50  and  $50  for  solicitor's  fees. 
The  cause  was  thereupon  taken  to  the  Appellate  Court  for 
the  Second  District  on  appeal  by  Ella  M.  Savage  and  Frank 
M.  Savage  and  the  decree  was  affirmed.  Ella  M.  and  Frank 
M.  Savage  bring  the  cause  here  by  their  further  appeal. 

W11.LIAM  A.  BiTHi^R,  for  appellants. 

D'Ancona  &  PFI.AUM,  and  Lucien  E.  Harding,  for 
appellee. 

Per  Curiam  :  It  is  contended  that  under  the  conditions 
of  the  bond  the  interest  paid  at  the  close  of  the  first  month 
would  be  at  the  rate  of  seven  per  cent  per  annum.    But  there 
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being  then  $50  paid  on  the  principal,  the  payment  of  $58.33 
at  the  dose  of  the  second  month  would  be  at  a  rate  higher 
than  seven  per  cent  upon  the  principal  remaining  unpaid, 
and  the  rate  would  continually  increase  until  the  principal 
was  finally  paid  in  full.  Viewed  from  this  standpoint,  we 
regard  it  as  settled  law  that  such  a  transaction  is  not  pro- 
tected from  the  taint  of  usury  by  the  statute  relating  to 
building  and  loan  associations  unless  the  money  is  let  at  a 
competitive  bidding  such  as  the  law  requires  or  there  is  a 
by-law  fixing  a  level  premium.  Section  8  of  the  act  relat- 
ing to  building  and  loan  associations  provides,  among  other 
things:  "The  board  of  directors  shall  hold  such  stated 
meetings,  not  less  frequently  than  once  a  month,  as  may  be 
provided  by  the  by-laws,  at  which  the  money  in  the  treasury, 
if  $100,  or  more,  shall  be  offered  for  loan  in  open  meeting; 
and  the  stockholders  who  shall  bid  the  highest  premium,  for 
the  preference  or  priority  of  loan,  shall  be  entitled  to  re- 
ceive a  loan  of  $100  for  each  share  of  stock  held  by  said 
stockholders ;  the  said  premium  bid  may  be  deducted  from 
the  loan  in  one  amount,  or  may  be  paid  in  such  proportion- 
ate amounts  or  installments,  and  at  such  times  during  the 
existence  of  the  shares  of  stock  borrowed  upon,  as  may  be 
designated  by  the  by-laws  of  the  respective  associations: 
Provided,  that  any  such  association  may,  by  its  by-laws, 
dispense  with  the  offering  of  its  money  for  bids  in  open 
meeting,  and  in  lieu  thereof  loan  its  money  at  a  rate  of 
interest  and  premium  fixed  by  its  by-laws."     (Kurd's  Stat. 

1899,  p.  453.) 

Appellee  had  no  by-law  dispensing  with  open  bidding 
and  fixing  a  level  rate  of  interest  and  premium.  Was  the 
condition  with  reference  to  open  bidding  complied  with? 
Let  us  examine  the  records  of  the  transaction  as  shown  in 
the  minutes  of  the  association.  The  minutes  show  that  a 
regular  meeting  of  the  board  of  directors  was  held,  more 
than  a  quorum  being  present ;  that  after  other  business  had 
been  transacted  "money  was  offered  for  sale;"  that  Ethel  C. 
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Meers  bid  a  premium  of  ten  per  cent  for  a  loan  of  $500  on 
certain  stock  and  real  estate  security ;  that  Thomas  J.  Cur- 
rey  bid  a  premium  of  twenty  per  cent  for  a  loan  of  $1500 
on  certain  stock  and  real  estate  security;  that  Thomas  Cra- 
ven applied  for  a  loan  of  $2200,  C.  A.  Wightman  applied 
for  a  loan  of  $1500  and  Henry  G.  Savage  applied  for  a 
loan  of  $10,000,  each  of  the  three  last  offering  shares  of 
stock  and  real  estate  security  but  bidding  no  premium ;  that 
these  five  applications  were  referred  to  committees;  that 
three  other  parties  applied  for  loans  on  stock  and  their 
notes ;  that  the  committee'  reported  favorably  on  the  ap- 
plications of  Messrs.  Wightman  and  Craven,  and  their  loans 
were  authorized  subject  to  the  approval  of  the  attorney  as 
to  title;  that  the  applications  of  Currey  and  Savage  were 
approved  subject  to  the  unanimous  approval  of  the  com- 
mittee on  securities  and  the  approval  of  the  attorney  as  to 
title,  and  that  the  applications  for  loans  on  shares  were 
approved  and  the  loans  authorized. 

The  cases  of  Borrowers'  Building  Ass.  v.  Bhl^nd,  190 
111.  257,  and  Jamieson  v.  Jurgens,  195  id.  86,  are  not  in 
point  in  this  case.  In  those  cases  the  facts  were  materially 
different  from  the  facts  in  this  case.  In  those  cases  the  bor- 
rowers did  not  bid  nor  was  the  business  transacted  at  a 
regular  meeting  of  the  board  of  directors.  In  Home  Build- 
ing and  Loan  Ass.  v.  McKay,  217  111.  551,  the  borrower 
was  personally  present  and  bid,  but  there  was  no  competing 
bid.  In  that  case  the  court  held  that  the  statute  had  been 
sufficiently  complied  with.  In  the  case  now  under  consid- 
eration there  were  several  bidders,  but  the  association  hav- 
ing plenty  of  money  all  were  accommodated.  Savage  was 
not  personally  present  but  submitted  a  written  bid.     His 

application  said,  in  part :    "I  hereby  bid  a  premium  of 

per  cent  for  a  loan  of  $10,000."  This  business  was  trans- 
acted at  an  open  meeting.  Savage  took  the  chance  of  some 
other  person  offering  more  for  the  money  and  thus  defeat- 
ing his  application  in  his  absence. 
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Is  a  single  bid  submitted  in  writing,  in  the  absence  of 
the  bidder,  a  compliance  with  the  statute  in  question?  In 
6  Cyc.  149,  it  is  said:  "A  letting  of  loans  may  be  made 
as  well  by  written  as  by  oral  bids."  In  support  of  this  text 
numerous  authorities  are  cited.  Among  them  are  Farmers' 
Savings  Ass.  v.  Kent,  131  Ala.  246;  Ruppel  v.  Missouri 
Guarantee  Ass.  158  Mo.  613;  State  v.  Stockton,  85  Mo. 
App.  477 ;  Miller  v.  Missouri  Guarantee  Savings  Ass.  83  id. 
699;  Bddinger  v.  Same,  83  id.  615.  We  do  not  think  the 
law  here  under  consideration  was  intended  to  mean  that 
competitive  bidders  must  be  Actually  present  in  order  to 
make  a  valid  bid.  The  law  has  been  complied  with  in  this 
case. 

We  find  no  reversible  error,  and  therefore  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

F^ARMER  and  Vickers,  JJ.,  took  no  part  in  the  decision 
of  this  case. 


Jacob  Gws  et  al. 

V, 

Edna  Harris  Hoi^mes. 


Opinion  Hied  June  ip,  ipo/ — Rehearing  denied  October  p,  ipoj. 

1.  Deeds — effect  where  description  in  deed  is  of  doubtful  con- 
struction. Where  a  deed  is  of  doubtful  construction  as  to  bound- 
ariesy  the  construction  given  to  it  by  the  parties  themselves,  as 
shown  by  their  acts,  is  deemed  to  be  the  true  construction  until  the 
contrary  is  shown. 

2.  Cloud  on  Titi,E — what  makes  a  prima  facie  showing  of  title 
in  complainant.  In  a  proceeding  to  cancel  tax  deeds  as  clouds  up- 
on the  title  of  complainant  to  the  "west  twenty  acres  of  the  east 
half"  of  a  certain  quarter  section,  proof  of  a  deed  to  complainant's 
grandparents  to  "a  strip  of  land  consisting  of  twenty  acres  off  from 
the  west  side"  of  the  east  half  of  the  s^me  quarter  section,  coupled 
with  proof  that  complainant's  grandparents  took  possession  and 
held  the  same  until  their  death,  and  that  complainant  was  their 
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only  heir  and  had  been  in  continuous  possession  since  their  death, 
shows  prima  facie  title  in  the  complainant. 

3,  Same — froof  of  possession  does  not  fail  because  the  evidence 
shows  a  highway  crosses  the  land.  In  a  proceeding  to  cancel  tax 
deeds  as  clouds  upon  the  title  of  complainant  to  a  twenty-acre  tract 
of  land  not  lying  within  the  borders  of  any  city  or  village,  a  fail- 
ure of  the  complainant  to  establish  her  possession  of  the  entire 

,  premises  cannot  be  predicated  upon  the  fact  that  the  evidence 
showed  there  was  a  public  highway,  in  which  the  public  had  an 
easement  only,  running  through  the  land. 

4.  Evidence — sworn  copies  of  the  papers  and  records  cannot  be 
impeached  by  parol.  Sworn  copies  of  the  papers  and  records  upon 
which  the  tax  deeds  sought  to  be  canceled  were  based,  and  which 
have  been  admitted^  in  evidence,  cannot  be  impeached  by  the  oral 
testimony  of  witnesses  who  had  examined  the  original  papers  and 
records,  where  the  original  papers  and  records  are  available. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKwooD  Honors,  Judge,  presiding.  • 

Jacob  Glos,  pro  se;  John  R.  O'Connor,  for  appellants 
Emma  J.  Glos  and  A.  A.  Timke. 

A.  M.  McCoNouGHEY,  for  appellee, 

Mr.  Chie^  Justice  Hand  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  chancery  filed  by  the  appellee,  against 
the  appellants,  in  the  circuit  court  of  Cook  county,  to  can- 
cel certain  tax  deeds  alleged  to  be  clouds  upon  her  title  to 
the  west  twenty  acres  of  the  east  half  of  the  north-west 
quarter  of  section  31,  in  township  36,  north,  range  15,  east 
of  the  third  principal  meridian,  Cook  county,  Illinois.  She 
alleged  she  obtained  title  to  said  premises  by  descent  from 
her  grandfather  and  grandmother,  Henry  Harris  and  Mary 
Harris;  that  said  premises  were  improved  farm  property 
and  that  she  was  in  possession  thereof  through  her  tenants. 
Answers  and  replications  were  filed  and  a  trial  had  before 
the  court,  which  resulted  in  a  decree  in  favor  of  the  appel- 
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lee,  from  which  decree  appellants  have  prosecuted  an  appeal 
to  this  court. 

To  show  title  in  herself  the  appellee  introduced  in  evi- 
dence a  deed  which  bears  date  March  4,  1874,  executed 
by  Henry  Pfile  and  Lena  Pfile  to  Henry  Harris  and  Mary 
Harris,  to  the  introduction  of  which  the  appellants  objected 
on  the  ground  that  said  deed  did  not  describe  the  premises 
described  in  the  bill.  The  premises  were  described  in  the 
deed  as  "a  strip  of  land  consisting  of  twenty  acres  off  from 
the  west  side"  of  the  east  half  of  the  north-west  quarter  of 
section  31,  township  36,  north,  range  15,  east  of  the  third 
principal  meridian.  Cook  county,  Illinois.  We  see  no  ma- 
terial difference  between  a  strip  of  land  consisting  of  twenty 
acres  off  from  the  west  side  of  the  east  half  and  the  west 
twenty  acres  of  the  east  half  of  said  quarter  of  said  section. 
In  -any  event,  the  evidence  showed,  without  dispute,  that 
Henry  Pfile  owned  the  land  in  controversy,  and  that  he 
sold,  and  he  and  his  wife  conveyed,  the  same  to  Henry 
Harris  and  Mary  Harris  by  executing  to  them  the  deed 
above  referred  to,  and  that  Henry  and  Mary  Harris  went 
into  possession  thereof  shortly  after  the  execution  of  said 
deed  and  remained  in  possession  thereof  up  to  the  time  of 
their  death,  which  occurred  about  twelve  years  prior  to  the 
time  this  suit  was  tried,  and  that  the  appellee  was  their 
only  heir-at-law,  and  that  she  has  been  in  possession  of  said 
premises  since  the  death  of  Henry  and  Mary  Harris.  In 
Illinois  Central  Railroad  Co.  v.  O'Connor,  154  111.  550,  it 
was  held  where  a  deed  conveying  land  is  of  doubtful  con- 
struction as  to  boundaries,  the  construction  given  to  it  by 
the  parties  themselves,  as  shown  by  their  acts,  is  deemed  to 
be  the  true  construction  until  the  contrary  is  shown.  Sub- 
sequent to  the  execution  of  the  deed  by  Henry  Pfile  and 
wife  to  Henry  and  Mary  Harris,  said  Henry  and  Mary 
Harris  and  the  appellee  have  been  in  possession  of  the  west 
twenty  acres  of  the  east  half  of  the  north-west  quarter  of 
section  31,  township  36,  north,  range  15,  east  of  the  third 
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principal  meridian,  Cook  county,  Illinois,  which  is  the  land 
described  in  the  bill.  We  are  of  the  opinion  the  circuit 
court  correctly  held  that  the  appellee  established  prima  facie 
title  in  herself  to  the  land  described  in  her  bill. 

It  appeared  from  the  evidence  that  a  public  highway 
crosses  said  twenty-acre  farm,  and  the  contention  is  made 
that  the  appellee  failed  to  establish  she  was  in  possession 
of  all  the  premises  described  in  her  bill  by  reason  of  the 
location  of  said  public  highway  upon  and  across  said  farm, 
as  it  is  said  the  possession  of  the  portion  of  said  premises 
contained  within  the  boundaries  of  said  public  highway  was 
in  the  public  and  not  in  the  appellee.  The  premises  in  ques- 
tion were  not  within  the  boundaries  of  a  city  or  village  and 
the  public  had  but  an  easement  in  the  lands  covered  by  said 
public  highway,  and  the  appellee  had  the  possession  of  said 
premises  subject  to  said  easement,  (Indianapolis,  Blooming- 
ton  and  Western  Railroad  Co.  v.  Hartley,  67  111.  439;  Pos- 
tal Telegraph-Cable  Co.  v.  Baton,  170  id.  513;  Board  of 
Trade  Telegraph  Co.  v.  Barnett,  107  id.  507;)  and  by  rea- 
son of  such  possession  we  think  appellee  could  maintain  her 
bill  to  remove  said  tax  deeds  as  clouds  upon  her  title  to 
said  premises.  In  numerous  cases  in  this  court  it  has  been 
held  that  an  abutting  owner  may  maintain  trespass,  which 
action  a  plaintiff  cannot  maintain  unless  he  is  in  possession, 
(Dean  v.  Comstock,  32  111.  173;  Fort  Dearborn  Lodge  v. 
Klein,  115  id.  177;  2  Greenleaf  on  Evidence, — 7th  ed. — 
sec.  613;)  against  persons ,  interfering  with  his  rights  in 
a  public  street  or  highway,  when  the  fee  to  the  lands  un- 
derlying the  street  or  highway  is  in  the  abutter.  (Dean  v. 
Comstock,  supra;  Fort  Dearborn  Lodge  v.  Kein,  supra;  In- 
dianapolis, Bloomington  and  Western  Railroad  Co.  v.  Hart- 
ley, supra;  Postal  Telegraph-Cable  Co.  v.  Baton,  supra; 
Board  of  Trade  Telegraph  Co.  v.  Barnett,  supra.)  The 
doctrine  of  those  cases  rests  upon  the  principle  that  the 
abutter  is  in  possession  of  the  land  as  the  owner  of  the  fee, 
subject,  only,  to  the  right  of  the  public  to  use  the  same  as 
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a  public  street  or  highway.  Clearly,  therefore,  appellee  es- 
tablished such  a  possessory  right  in  the  premises  described 
in  her  bill  as  entitled  her  to  maintain  her  bill  to  remove 
said  tax  deeds  as  clouds  upon  her  title,  notwithstanding  a 
portion  of  said  premises  was  occupied  for  highway  purposes. 

The  appellee  offered  in  evidence  the  original  records  and 
papers  in  the  county  clerk's  office  of  Cook  county  in  the  pro- 
ceedings upon  which  the  tax  deeds  sought  to  be  canceled 
were  based.  Objection  was  made  to  fhe  introduction  of 
said  records  and  papers  on  the  ground  they  were  originals 
and  not  certified  copies,  whereupon  the  appellee  offered  in 
evidence  sworn  copies  thereof,  which  were  admitted  in  evi- 
dence. Under  the  authority  of  Glos  v.  Boettcher,  193  111. 
534,  the  admission  of  said  sworn  copies  was  proper.  After 
the  sworn  copies  were  offered  in  evidence  the  appellants 
sought  to  prove  by  parol  evidence  said  sworn  copies  were 
not  correct  copies  of  the  original  records  and  papers  in  the 
county  clerk's  office.  This  evidence  the  court,  as  we  think, 
properly  declined  to  admit.  (Glos  v.  Garrett,  219  111.  208.) 
Section  18  of  chapter  51,  (Kurd's  Stat.  1905,  p.  1037,)  re- 
lating to  evidence,  provides  any  such  papers,  entries  and 
records  may  be  proved  by  copies  examined  and  sworn  to 
by  credible  witnesses.  The  copies  of  the  records  and  papers 
offered  in  evidence  were  sufficiently  proven  and  the  court 
properly  admitted  them  in  evidence,  and  when  admitted  in 
evidence  the  contents  thereof  could  not  be  disputed  by  oral 
evidence.  The  originals  were  in  court,  and  in  case  the  ap- 
pellants desired  to  impeach  the  sworn  copies  received  in 
evidence,  the  best  evidence  with  which  to  impeach  them  was 
the  original  records  and  papers,  and  not  the  testimony  of 
witnesses  who  claimed  to  have  examined  the  originals. 

We  have  examined  and  considered  in  this  opinion  all 
the  questions  raised  and  discussed  in  the  briefs  filed  on  be- 
half of  appellants  as  grounds  of  reversal,  and  finding  no 
reversible  error  in  the  record  the  decree  of  the  circuit  court 
will  be  affirmed.  ^^^^^^  oMrmed. 
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Conrad  J.  PirrxJng  et  al. 

V. 

Conrad  F.  Pirrung  et  al. 
Opinion  Hied  June  iq,  i^oy — Rehearing  denied  October  p,  ipo^. 

1.  Wiixs — survivorship  clause  construed  as  referring  to  death 
of  devisee  after  death  of  testator.  Where  a  will  creates  a  life  es- 
tate for  the  widow,  after  which  the  property  shall  descend  in  equal 
parts  to  the  testator's  two  sons,  (naming  them,)  and  in  case  either 
of  the  sons  shall  not  survive  the  wife  the  survivor  shall  take  all, 
the  survivorship  clause  refers  to  the  death  of  such  sons  after  the 
death  of  the  testator,  and  not  before. 

2.  Same — when  children  of  deceased  son  take  under  section  ii 
of  Statute  of  Descent.  Where  a  will  creates  a  life  estate  in  the 
widow,  at  the  termination  of  which  the  property  shall  descend  to 
the  testator's  two  sons,  (naminjg^  them,)  or  in  case  either  of  them 
dies  before  the  widow  the  survivor  shall  take  all,  but  makes  no  pro- 
vision for  the  contingency  of  the  death  of  the  sons  before  the  tes- 
tator's death,  if  one  of  the  sons  dies  during  the  lifetime  of  the 
testator  the  children  of  such  son  take  his  share,  under  section  ii  of 
the  Statute  of  Descent. 

3.  Same — purpose  of  section  11  of  Statute  of  Descent  is  to  pre- 
vent lapses.  The  purpose  of  section  1 1  of  the  Statute  of  Descent  is 
to  prevent  lapses  where  a  devisee  or  legatee,  being  a  child  or  grand- 
child of  the  testator,  dies  before  the  testator,  leaving  issue,  and  no 
provision  is  made  for  such  contingency  in  the  will. 

Writ  o^  Error  to  the  Superior  Court  of  Cook  county ; 
the  Hon.  M.  Kavanagh,  Judge,  presiding. 

Robert  E.  Beri^ET,  and  Rosenthal  &  Hamill,  (L^s- 
siNG  Rosenthal,  of  counsel,)  for  plaintiffs  in  error. 

Rubens,  Fischer  &  Mosser,  for  defendants  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Conrad  J.  Pirrung  and  his  wife,  Carrie  Pirrung,  filed 
a  bill  for  partition  in  the  superior  court  of  Cook  county 
seeking  partition  of  certain  real  estate  which  was  formerly 
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owned  by  Conrad  Pirrung,  the  grandfather  of  Conrad  J. 
Pirrung.  Conrad  F.  Pirnuig  and  others  were  made  defend- 
ants and  they  appeared  and  demurred  to  the  bill.  The  de- 
murrer was  sustained  by  the  court  and  the  bill  dismissed 
for  want  of  equity.  This  writ  of  error  is  prosecuted  from 
the  decree  dismissing  the  bill. 

Conrad  Pirrung,  who  was  the  father  of  defendant  in 
error  Conrad  F.  Pirrung  and  the  grandfather  of  plaintiff 
in  error  Conrad  J.  Pirrung,  died  December  3,  1903,  leaving 
a  last  will  and  testament,  dated  June  23,  1875.  At  the  time 
the  will  was  executed  the  testator's  wife  and  two  sons,  Ja- 
cob and  Conrad  F.  Pirrung,  were  living.  Jacob  Pirrung, 
father  of  plaintiff  in  error  Conrad  J.  Pirrung,  died  May  14, 
1903,  six  months  and  nineteen  days  before  the  testator  died. 
At  the  time  of  his  death  he  left  surviving  him  his  widow, 
Mary  Pirrung,  and  a  son,  plaintiff  in  error  Conrad  J.  Pir- 
rung. Elizabeth  Pirrung,  widow  of  the  testator,  died  De- 
cember 17,  1905.  To  repeat,  in  order  to  avoid  confusion, 
the  name  Conrad  Pirrung  was  borne  by  three  persons  who 
appear  in  this  record,  namely,  Conrad  Pirrung,  the  testator, 
who  was  the  original  owner  of  the  real  estate  in  question; 
Conrad  F.  Pirrung,  who  is  described  as  Conrad  Pirrung, 
Jr.,  in  the  will,  a  son  of  Conrad  Pirrung,  the  testator;  and 
plaintiff  in  error  Conrad  J.  Pirrung,  the  son  of  Jacob  Pir- 
rung, deceased,  who  is  also  a  grandson  of  the  testator  and 
a  nephew  of  Conrad  F.  Pirrung. 

The  provision  of  the  will  of  Conrad  Pirrung  upon  which 
the  rights  of  the  parties  depend  is  as  follows : 

''Third — I  give  and  bequeath  to  her,  my  said  wife, 
Elizabeth,  in  lieu  of  dower,  all  my  real  estate  of  every  name 
and  nature,  wherever  situate,  to  have  and  to  hold  the  same 
for  her  sole  support  during  her  natural  life,  after  which  it 
shall  descend  in  equal  portions  to  my  sons,  Jacob  Pirrung 
and  Conrad  Pirrung,  Jr.,  to  be  theirs  forever,  and  in  case 
either  of  said  sons  shall  not  survive  my  said  wife,  Elizabeth, 
then  the  survivor  to  take  all." 
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Plaintiffs  in  error's  contention,  as  stated  in  their  brief, 
is  as  follows:  *'That  the  widow,  Elizabeth  Pirrung,  was 
given  a  life  estate  in  all  the  testator's  real  estate,  with  a 
vested  remainder  in  an  undivided  one-half  in  each  of  tes- 
tator's two  sons,  Jacob  Pirrung  and  Conrad  Pirrung,  sub- 
ject, however,  to  the  following  executory  devise,  namely: 
that  in  case  either  of  the  sons  should  die  after  the  death  of 
the  testator  and  during  the  lifetime  of  the  widow,  Elizabeth 
Pirrung,  then  such  deceased  son's  share  should  accrue  to 
the  survivor.  In  other  words,  that  the  construction  to  be 
put  upon  the  clause  of  the  will,  'in  case  either  of  said  sons 
shall  not  survive  my  said  wife,  Elizabeth,  then  the  survivor 
to  take  all,'  refers  to  the  death  of  either  of  said  sons  after 
the  death  of  the  testator  .and  during  the  lifetime  of  Eliza- 
beth, and  that  the  period  of  survivorship  relates  to  that  time 
and  is  not  to  be  determined  as  of  any  time  prior  to  the 
death  of  the  testator." 

The  contention  of  defendants  in  error,  as  stated  in  their 
brief,  is  as  follows :  "Defendants  in  error  respectfully  con- 
tend that  by  the  third  clause  of  the  will  the  testator's  two 
sons,  Jacob  Pirrung  and  Conrad  J.  Pirrung,  were  given 
merely  a  contingent  remainder  in  the  property  devised, — 
not  a  vested  remainder,  as  is  assimied  by  counsel  for  plain- 
tiffs in  error.  Further,  the  words  'descend'  and  'survive,' 
used  by  the  testator  in  this  section  of  his  will,  are  not  nec- 
essarily used  in  their  technical  sense,  and  that,  reading  the 
whole  clause  together,  the  meaning  of  the  testator  clearly 
is  to  give  to  such  of  his  sons  as  may  survive  his  wife, 
Elizabeth,  the  property  devised.  Further,  therefore,  since 
one  of  the  testator's  sons,  namely,  the  defendant  in  error 
Conrad  F.  Pirrung,  survived  his  mother,  the  testator's 
widow,  Elizabeth,  there  would  have  been  no  lapse,  at  com- 
mon law,  as  to  any  portion  of  the  property  devised  by  the 
will,  and  that,  there  being  no  lapse  at  common  law,  there 
was  no  property  undevised  which  could  be  seized  on  by  sec- 
tion II  of  our  Statute  of  Descent  and  transferred  to  plain- 
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tiflfs  in  error  by  virtue  of  that  statute ;  that  the  statute  does 
not  "operate  to  vary  the  plain  terms  of  the  will,  nor  to  confer 
upon  the  son  of  Jacob  Pirrung  any  greater  estate  than  his 
father,  Jacob,  could  have  taken  under  the  terms  of  the  will 
had  he  survived  the  testator." 

It  will  be  seen  by  reference  to  the  foregoing  statement 
of  the  respective  contentions  that  the  whole  controversy 
turns  on  the  construction  of  the  third  paragraph  of  the  will 
of  Conrad  Pirrung.  The  will  in  question  was  made  June 
23,  1875, — more  than  twenty-eight  and  one-half  years  be- 
fore testator's  death.  The  testator  was  then  forty-five  years 
old  and  he  was  about  seventy-three  when  he  died.  When 
the  will  was  executed,  his  two  sons,  Conrad  F.  and  Jacob, 
were  mere  boys,  aged  ten  and  twelve  years,  respectively. 
When  the  testator  provided  a  life  estate  for  his  wife  and 
after  that  estate  expired  the  estate  to  descend  to  his  two 
sons  in  equal  portions,  to  be  theirs  forever,  and  added  the 
provision,  "and  in  case  either  of  said  sons  shall  not  survive 
my  said  wife,  Elisabeth,  then  the  survivor  to  take  all/'  did 
the  testator  mean  that  in  case  either  of  his  said  sons  died 
before  the  testator  the  survivor  should  take  the  whole,  or 
did  he  only  refer  to  and  contemplate  a  death  after  the  tes- 
tator's death  and  during  the  lifetime  of  the  widow?  Mani- 
festly, he  referred  to  a  death  that  might  occur  after,  and 
not  before,  his  death.  During  the  life  of  the  testator  the 
estate  was  in  him.  The  will  was  under  his  control,  and  he 
had  the  right  to 'destroy  it  or  modify  its  terms  in  any  re- 
spect he  desired.  The  will  only  takes  effect  from  the  death 
of  the  testator.  When  Jacob  Pirrung  died  the  testator  was 
still  living.  What  interest  did  Jacob  have  at  the  time  of 
his  death  to  survive  to  his  brother?  Clearly  none.  This  is 
only  another  way  of  saying  that  the  devise  to  Jacob  Pir- 
rung lapsed,  under  the  rules  of  the  common  law,  by  reason 
of  his  death  during  the  lifetime  of  the  testator.  A  lapse  in 
a  devise  occurs  where  the  devisee  dies  before  the  testator. 
(Bouvier's  Law  Diet.)    A  devise  always  lapses,  at  common 
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law,  where  the  devisee  dies  during  the  life  of  the  testator. 
An  exception  is  made  where  the  devise  is  made  to  a  class  and 
a  member  of  the  class  dies  before  the  testator,  leaving  other 
members  of  the  class  qualified  to  take;  but  this  exception, 
in  view  of  our  statute,  does  not  exist  in  this  State  where 
the  member  of  the  class  is  a  child  or  grandchild  of  the  tes- 
tator and  dies  before  the  testator,  leaving  a  child  or  children. 
In  such  case  the  share  of  the  deceased  member  of  the  class 
passes  to  his  child  or  children.  {Rudolph  v.  Rudolph,  207 
111.  266.)  The  devise  in  this  case  was  not  to  a  class,  but 
to  the  two  sons  by  name.  Since,  as  we  have  sought  to 
show,  the  death  of  the  sons  referred  to  in  the  will  was  a 
death  after  the  death  of  the  testator,  there  is  no  provision 
in  the  will  for  the  contingency  of  a  death  during  the  life  of 
the  testator. 

Section  11  of  our  Statute  of  Descent  (Kurd's  Stat.  1905, 
p.  765>)  reads  as  follows:  "Whenever  a  devisee  or  legatee 
in  any  last  will  and  testament,  being  a  child  or  grandchild 
of  the  testator,  shall  die  before  such  testator,  and  no  pro- 
vision shall  be  made  for  such  contingency,  the  issue,  if  any 
there  be,  of  such  devisee  or  legatee,  shall  take  the  estate 
devised  or  bequeathed  as  the  devisee  or  legatee  would  have 
done  had  he  survived  the  testator,  and  if  there  be  no  such 
issue  at  the  time  of  the  death  of  such  testator,  the  estate 
disposed  of  by  such  devise  or  legacy  shall  be  considered  and 
treated  in  all  respects  as  intestate  estate."  This  statute  was 
passed  to  prevent  lapses  where  a  devisee,  being  a  child  or 
grandchild  of  the  testator,  dies  before  the  testator,  leaving 
issue,  and  no  provision  is  made  for  such  contingency  in  the 
will.  The  survivorship  clause  in  the  will  before  us  con- 
templates a  death  after  the  will  takes  effect  by  the  death  of 
the  testator,  hence  there  is  no  provision  for  the  contingency 
of  death  in  the  lifetime  of  the  testator,  and  the  statute  ap- 
plies. In  the  case  of  Frail  v.  Carstairs,  187  111.  310,  it  was 
held  that  where  a  devise  was  made  to  three  of  the  testator's 
children,  and  it  was  provided  that  in  case  either  should  die 
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unmarried  his  share  should  go  to  the  survivors,  and  one 
of  the  devisees  died  in  the  lifetime  of  the  testator,  leaving 
no  issue,  the  devise  to  such  deceased  child  lapsed  and  such 
share  was  intestate  estate.  That  case  decides  the  principle 
that  must  control  in  this  case.  Similar  statutes  in  other 
States  have  been  applied  to  clauses  of  wills  not  unlike  the 
one  in  question.  Pimel  v.  Betjefnann,  183  N.  Y.  194; 
Woolley  V.  Paxson,  46  Ohio  St.  307 ;  24  N.  E.  Rep.  599 ; 
Larwill's  Bxrs,  v.  Bunng,.  (Ohio)  76  N.  E.  Rep.  503; 
Moore  v.  Dimond,  5  R.  I.  121 ;  Jamison  v.  Hay^  46  Mo.  546. 

Conrad  J.  Pirrung  is  the  owner  of  an  undivided  half  of 
the  premises  in  question  and  is  entitled  to  a  partition. 

The  superior  court  of  Cook  county  erred  in  dismissing 
the  bill,  for  which  the  decree  is  reversed  and  the  cause  re- 
manded to  that  court  with  directions  to  overrule  the  de- 
murrer and  for  further  proceedings  not  inconsistent  with 
this  opinion,  Reversed  and  remanded. 


Walsh,  Boyle  &  Co. 

V. 

The  First  National  Bank  0^  Hiawatha,  Kansas. 
Opinion  filed  June  ip,  IQ07 — Rehearing  denied  October  p,  ipoy. 

1.  Appeals  and  errors — presumption  where  Appellate  Court's 
judgment  of  reversal  does  not  Und  facts.  If  a  judgment  of  reversal 
by  the  Appellate  Court  contains  no  finding  of  facts,  it  will  be  pre- 
sumed by  the  Supreme  Court  that  the  Appellate  Court  found  the 
facts  as  did  the  trial  court  but  disagreed  with  it  as  to  the  law. 

2.  Bills  of  lading — endorsement  and  delivery  of  bill  is  a  sym- 
bolical delivery  of  goods.  The  endorsement  and  delivery  of  a  bill 
of  lading  by  the  shipper  to  a  bank  is  a  symbolical  delivery  of  the 
goods  and  transfers  title  to  the  bank,  and  in  the  absence  of  any 
question  of  fraud  the  bank  is  entitled  to  hold  the  property  as 
against  a  subsequent  attaching  creditor  of  the  shipper,  notwith- 
standing the  latter  has  not  drawn  out  of  the  bank  any  oi  the  fund 
credited  to  him  upon  the  sight  draft  which  accompanied  the  bill. 
(Warman  v.  First  Nat.  Bank,  185  111.  60,  explained.) 
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3.  Attachment — when  an  attaching  creditor  obtains  only  the 
rights  of  the  debtor,  A  creditor  who  attaches  goods  upon  the  mere 
ground  of  non-residence  of  the  debtor,  there  being  no  question  of 
fraud  or  fraudulent  intent,  acquires  only  the  rights  of  the  debtor 
as  they  existed  when  the  attachment  was  levied,  and  in  such  case 
the  only  question  is  as  to  the  ownership  of  the  property  at  that 
time,  since  the  creditor  is  not  a  bona  fide  purchaser  for  value. 

4.  Banks — rights  of  bank  under  bill  of  lading  and  sight  draft. 
A  bank  which  receives  a  properly  endorsed  bill  of  lading  and  cred- 
its to  the  shipper  the  amount  of  an  accompanying  sight  draft  pay- 
able to  his  order  has  the  title  to  the  goods  in  the  absence  of  any 
fraud,  and  while  it  may  charge  the  amount  of  the  draft  back  to  the 
shipper  in  case  the  draft  is  returned  unpaid,  yet  until  it  does  so, 
or  the  draft  is  paid,  neither  the  shipper  nor  his  subsequent  attach- 
ing creditor  can  deprive  the  bank  of  its  title  to  the  goods. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Homer  Abbott,  Judge, 
presiding. 

Alden,  Latham  &  Young,  for  appellant. 

John  W.  Creekmur,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court  : 

On  October  9,  1905,  the  McGuire  Milling  Company 
shipped  a  car-lo;td  of  flour,  consisting  of  nine  hundred  and 
twenty-three  sacks,  from  Hiawatha,  Kansas,  consigned  to 
itself  at  Chicago,  with  a  direction  to  notify  Walsh,  Boyle 
&  Co.,  the  appellant.  The  next  day  the  milling  company 
endorsed  the  bill  of  lading  and  delivered  it  to  the  First  Na- 
tional Bank  of  Hiawatha,  Kansas,  the  appellee,  with  a  sight 
draft  attached,  drawn  by  the  milling  company  on  appellant 
for  $702.  The  milling  company  was  a  regular  customer 
and  depositor  with  appellee,  and  the  draft  and  other  items, 
aggregating  $852.22,  were  entered  on  a  deposit  slip,  which 
was  marked,  "Paid  October  10,  1905."  The  amount  of  the 
draft  and  other  items  was  credited  to  the  deposit  account 
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of  the  milling  company  by  appellee,  and  the  draft,  with  the 
bill  of  lading  attached,  was  forwarded  to  the  First  National 
Bank  of  Chicago,  the  correspondent  of  the  appellee  at  that 
place,  for  collection.  The  car-load  of  flour  arrived  in  Chi- 
cago, and  on  October  19,  1905,  appellant  brought  a  suit  in 
assumpsit  in  tlie  circuit  court  of  Cook  county  against  the 
milling  company  for  damages  resulting  from  an  alleged 
breach  of  warranty  that  certain  other  flour  sold  by  the  mill- 
ing company  to  appellant  was  of  like  quality  with  a  previ- 
ous shipment,  and,  upon  an  affidavit  of  non-residence  of  the 
milling  company,  obtained  a  writ  of  attachment,  which  was 
levied  on  the  car-load  of  flour  for  which  appellee  held  the 
bill  of  lading.  The  draft  was  not  paid  and  was  returned  to 
appellee  but  was  not  charged  back  to  the  milling  company, 
and  the  appellee  did  not  receive  the  amount  represented  by 
it  or  any  part  of  it.  Appellee  filed  its  interplea  claiming  the 
flour  seized  by  virtue  of  the  writ  of  attachment,  and  appel- 
lant replied  that  the  flour  was  not  the  property  of  appellee 
but  was  the  property  of  the  milling  company,  the  defendant 
in  the  attachment  writ.  The  issue  made  by  the  interplea 
and  replication  was  submitted  to  the  court  for  trial  without 
a  jury,  and  the  court  found  the  same  against  appellee  and 
in  favor  of  appellant.  Appellee  appealed  to  the  Appellate 
Court  for  the  First  District,  and  the  branch  of  that  court 
reversed  the  judgment  and  entered  judgment  in  favor  of 
appellee,  with  a  finding  of  fact  that  the  car-load  of  flour 
seized  by  virtue  of  the  writ  of  attachment  was  the  property 
of  appellee  and  not  of  the  milling  company.  The  court  af- 
terward struck  out  the  finding  of  fact  and  granted  a  cer- 
tificate of  importance  and  an  appeal  to  this  court. 

The  finding  of  fact  having  been  stricken  out  of  the  rec- 
ord, it  will  be  presumed  that  the  final  judgment  of  the  Ap- 
pellate Court  was  not  based  on  finding  the  facts  different 
from  the  facts  as  found  by  the  trial  court.  If  a  final  judg- 
ment of  the  Appellate  Court  results  from  finding  the  facts 
different  from  the  trial  court,  the  statute  requires  the  Ap- 
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pellate  Court  to  incorporate  such  finding  in  the  judgment. 
The  conclusion  in  this  case  is,  that  the  Appellate  Court 
found  the  facts  the  same  as  the  trial  court  but  differed  with 
that  court  as  to  the  law.  At  tlie  trial  appellee  submitted  to 
the  court  various  propositions  of  law  containing  hypotheses 
of  fact  corresponding  with  the  facts  of  the  case  as  above 
stated,  and  declaring  the  law  to  be  that  under  such  states 
of  fact  appellee  became  vested  with  the  property  covered  by 
the  bill  of  lading ;  that  it  had  a  right  to  hold  the  property 
as  a  security  for  the  payment  of  the  draft,  and  that  the  flour 
was  not  subject,  in  law,  to  an  attachment  by  a  creditor  of 
the  milling  company,  and  these  propositions  the  trial  court 
refused  to  hold.  As  that  court  viewed  the  law  applied  to 
the  undisputed  facts,  the  flour  was  the  property  of  the  mill- 
ing company  and  subject  to  an  attachment  against  it,  and 
could  be  seized  under  the  writ  of  attachment  and  taken 
from  appellee.  The  Appellate  Court  took  the  opposite  view 
of  the  law,  and  if  that  view  is  correct  the  judgment  of  the 
Appellate  Court  was  right  and  it  must  be  affirmed. 

The  endorsement  and  delivery  of  the  bill  of  lading  to 
appellee  operated  as  a  symbolical  delivery  of  the  flour,  and 
had  the  effect  of  transferring  the  same  and  vesting  the  title 
to  it  in  appellee.  (Michigan  Central  Railroad  Co.  v.  Phil- 
lips, 60  111.  190;  Lezjuis  V.  Springville  Banking  Co.  166  id. 
311.)  The  transaction  between  the  appellee  and  the  milling 
ccMnpany  was  an  ordinary  business  one  of  every-day  occur- 
rence, entirely  free  from  fraud  or  fraudulent  intent.  There 
was  no  claim  of  fraud  or  collusion  affecting  the  rights  of 
appellant  or  any  creditor,  and  the  writ  was  not  based  on 
any  charge  of  that  kind  but  on  the  non-residence  of  the 
milling  company.  There  being  no  claim  of  any  fraudulent 
transfer,  the  simple  question  was  whether  .the  flour  was  the 
property  of  the  milling  company  or  of  appellee.  In  such  a 
case  an  attaching  creditor  only  obtains  the  rights  which  the 
debtor  has  in  the  property  at  the  time  of  the  levy  of  the 
writ.    One  claiming  to  be  a  creditor  of  another  and  levy- 
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ing  a  writ  of  attachment  is  not  a  bona  fide  purchaser  for  a 
valuable  consideration.  He  parts  with  nothing  in  exchange 
for  the  property  and  does  not  take  it  in  satisfaction  of  his 
claim  or  debt.  The  property  is  merely  seized  and  held  for 
the  purpose  of  having  it  afterward  appropriated  to  the  pay- 
ment of  a  debt  if  a  debt  shall  be  proved,  and  appellant,  by 
the  attachment,  acquired  no  better  right  to  the  flour  than 
the  milling  company  had  when  the  writ  was  levied.  {Kin- 
nah  V.  Kinnah,  184  111.  284;  Schweizer  v.  Tracy,  76  id.  345 ; 
Samuel  v.  Agnew,  80  id.  553;  4  Cyc.  632;  3  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 222.)  The  milling  company  had 
transferred  tlie  flour  to  appellee  by  the  endorsement  and  de- 
livery of  the  bill  of  lading,  and  appellee  had  given  credit 
on  the  deposit  account  for  the  amount  of  the  draft.  The 
milling  company  would  have  had  no  right  to  re-possess  it- 
self of  the  flour  without  payment  of  the  draft,  and  appel- 
lant had  no  better  right.  This  is  true  whether  the  amount 
of  the  credit  by  the  bank  had  been  checked  out  or  not. 
Appellant  was  to  have  the  bill  of  lading  and  flour  on  pay- 
ment of  the  draft,  but  not  without.  Appellee  was  in  no 
sense  the  agent  of  the  milling  company  to  collect  the  draft 
payable  to  the  order  of  appellee.  If  the  appellee  exercised 
proper  diligence  and  failed  to  obtain  payment  of  the  draft 
it  could  charge  it  back  to  the  milling  company,  but  it  is  clear 
that  until  that  should  be  done  the  milling  company  would 
have  no  right  to  the  flour.  (Neill  v.  Rogers  Bros.  Produce 
Co,  23  S.  E.  Rep.  702 ;  Haas  v.  Old  Nat,  Bank,  91  Ga.  312.) 
In  the  case  of  Alpine  Cotton  Mills  v.  Weill  Bros.  129  N.  C. 
452,  the  credit  originally  entered  had  been  canceled,  when 
payment  of  the  draft  was  refused,  by  charging  it  back,  so 
that  Weill  Bros,  had  a  right  to  the  return  of  the  bill  of 
lading  and  the  draft. 

Counsel  for  appellant  rely  upon  the  decision  in  Warman 
v.  First  Nat,  Bank,  185  111.  60,  and  other  cases  declaring 
the  rule  that  a  mere  credit  by  a  bank  to  a  depositor,  no 
part  of  which  has  been  paid  out,  does  not  give  the  bank  the 
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character  of  an  innocent  purchaser,  for  value,  of  commercial 
paper,  so  as  to  cut  off  equities  and  defenses  to  the  same; 
but,  so  far  as  we  can  see,  that  rule  has  no  relation  to  this 
case.  There  can  be  no  dispute  of  the  proposition  that  the 
title  to  the  flour  was  in  the  appellee  and  not  in  the  milling 
company,  and  the  application  of  rules  of  law  to  the  facts 
necessarily  led  to  the  judgment  of  the  Appellate  Court  in 
favor  of  appellee. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  aMrmed, 


Chari.es  S.  Leeds 

V. 

George  P.  Townsend. 


/ 


Opinion  filed  June  ip,  ipo/ — Rehearing  denied  October  p,  ipoy. 

1.  Partnership — when  question  of  partnership  is  determined 
by  acts  of  parties.  In  determining  whether  a  partnership  exists,  if 
the  agreement  is  not  in  writing,  the  intention  of  the  parties  must 
be  ascertained  from  their  language  and  conduct. 

2.  Same — agreement  to  share  losses  is  not  essential  to  partner- 
ship. An  agreement  to  share  in  losses  as  well  as  in  profits  is  not 
essential  to  the  creation  of  a  partnership,  particularly  in  an  enter- 
prise such  as  promoting  a  railroad,  where  no  losses  are  contem- 
plated outside  of  labor  and  personal  expenses. 

3.  Same — when  partnership  is  not  based  on  a  contract  opposed 
to  public  policy.  A  partnership  agreement  to  promote  a  railroad 
company,  organize  a  construction  company  and  secure  the  con- 
tract for  construction  at  a  greater  price  than  required  to  build  the 
road,  take  stock  and  bonds  of  the  railroad  in  payment  and  share 
in  the  profits  thus  made,  is  not,  as  between  the  partners,  void  as 
against  public  policy,  where  the  stock  was  not  subscribed  and  paid 
for,  and  the  stock  and  bonds,  whatever  their  face  value,  only  rep-- 
resented  the  actual  work  done  by  the  construction  company,  which 
used  them  to  raise  funds  to  build  the  road. 

4.  Same — when  "salary"  must  be  treated  or  profits.  Where 
parties  enter  into  a  partnership  to  promote  and  construct  a  railroad 
and  share  in  the  profits  of  the  enterprise,  and  one  partner  agrees 
to  devote  his  time,  without  charge,  to  securing  persons  to  finance 
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the  road,  if  such  partner,  in  making  the  contract  for  funds,  secures 
an  allowance  of  a  certain  number  of  shares  of  stock  and  a  certain 
sum  in  cash  as  "salary"  for  his  services  in  promoting  the  deal,  both 
stock  and  salary  are  profits,  in  which  the  other  partner  is  entitled 
to  share. 

5.  Appeals  and  errors — contract  against  public  policy  will  not 
be  enforced,  even  though  parties  have  not  raised  the  point  on  ap- 
peaL  While  it  is  the  general  rule  that  a  point  not  urged  in  the  Ap- 
pellate Court  cannot  be  urged  upon  further  appeal  to  the  Supreme 
Court,  still  if  a  contract  which  is  involved  in  the  case  is  clearly  in 
violation  of  law  or  against  the  declared  public  policy  of  the  State 
the  court  may  refuse  to  lend  its  aid  in  enforcing  it,  without  regard 
to  whether  the  parties  themselves  have  raised  the  question  of  pub- 
lic policy  involved  or  not. 

Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  writ  of  error  to  the 
Superior  Court  of  Cook  county;  the  Hon.  jESSE  Hoi<dom, 
Judge,  presiding. 

Oliver  R.  Barrett,  for  plaintiff  in  error. 

Heckman,  EivSdon  &  Shaw,  and  Carnahan,  Slusser 
&  Cox,  for  defendant  in  error. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  suit  was  commenced  by  a  bill  in  chancery  in  which 
George  P.  Townsend  is  complainant  and  Charles  S.  Leeds 
defendant.  The  bill  alleges  that  a  partnership  or  joint  en- 
terprise was  entered  into  between  complainant  and  defend- 
ant and  prays  for  an  accounting.  The  answer  denies  the 
partnership,  and  alleges  that  Townsend's  remedy,  if  any, 
is  adequate  at  law.  The  superior  court  of  Cook  county 
found  that  a  partnership  existed,  and  decreed  that  Town- 
send  was  entitled  to  iiSyi  shares  of  stock  as  profits  in  the 
enterprise.  From  this  decree  Leeds  appeafed  to  the  Ap- 
pellate Court  for  the  First  District,  where  the  case  was 
reversed  upon  cross-errors  assigned  by  Townsend,  the  Ap- 
pellate Court  holding  that  Townsend  was  entitled  to  the 
J 18^  shares  of  stock  and  also  to  one-half  of  $5000  cash 
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that  had  been  received  by  Leeds  as  salary.  (See  Leeds  v. 
Townsend,  89  111.  App.  646.)  When  the  cause  was  re-in- 
stated in  the  superior  couct  a  decree  pro  forma  was  entered 
in  accordance  with  the  mandate  of  the  Appellate  Court 
From  this  decree  the  cause  was  again  appealed  to  the  Ap- 
pellate Court  for  the  First  District,  where  the  decree  was 
affirmed.  The  cause  is  before  this  court  on  a  writ  of  er- 
ror to  review  the  judgment  of  the  Appellate  Court  for  the 
First  District. 

On  or  about  November  15,  1894,  plaintiff  in  error  and 
defendant  in  error  entered  into  a  verbal  partnership  agree- 
ment for  the  promotion,  construction,  equipment  and  opera- 
tion of  an  electric  surface  railroad  from  Chicago  to  Aurora, 
Illinois.  By  this  agreement  plaintiff  in  error  was  to  de- 
vote his  time  to  securing  franchises,  rights  of  way  and  to 
financing  the  enterprise.  Defendant  in  error  was  to  fur- 
nish plans  and  data  and  to  devote  such  time  as  he  could 
outside  of  his  other  regular  employment.  A  charter  was 
obtained  for  a  railroad  with  a  capital  of  $1,250,000,  and 
subsequently  a  construction  company  was  organized  with 
a  capital  of  $100,000.  The  evidence  shows  that  plaintiff 
in  error  and  defendant  in  error  were  to  control  the  con- 
struction company,  and  the  contract  for  the  construction 
of  the  railroad  was  assigned  to  the  construction  company 
by  Leeds,  who  had  secured  it  in  the  first  instance  from  the 
railroad  company.  The  construction  company  was  paid  in 
stock  and  bonds  of  the  railroad  company  a  sum  largely  in 
excess  of  the  actual  cost  of  construction.  The  stock  and 
bonds  received  by  the  construction  company  were  used  for 
the  purpose  of  raising  funds  to  construct  the  road.  The 
profits  in  controversy  are  237  shares  of  stock  received  by 
Leeds  from  the  construction  company,  being  profits  claimed 
to  belong  to  the  partnership  resulting  from  the  enterprise. 
Plaintiff  in  error  also  received  $5000  in  cash,  which  he 
claims  was  paid  him  for  his  services  in  connection  with  the 
promotion  and  organization  of  these  corporations. 
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There  is  no  dispute  about  the  receipt  by  plaintiff  in  er- 
ror of  the  237  shares  of  stock  and  the  $5000  in  cash,  but 
he  denies  that  defendant  in  erroi  is  entitled  to  one-half,  or 
any  other  portion,  of  the  profits  made  out  of  the  promo- 
tion and  construction  of  this  railroad.  Plaintiff  in  error's 
contention  is  that  a  court  of  chancery  has  no  jurisdiction, 
for  the  reason  that  the  evidence  does  not  establish  the  ex- 
istence of  a  partnership;  that  if  a  partnership  existed  it 
was  formed  for  the  purpose  of  securing  profits  from  a  con- 
tract fraudulent  in  fact  and  opposed  to  public  policy;  and 
lastly,  that  the  court  erred  in  awarding  defendant  in  error 
one-half  of  the  $5000  salary,  even  if  it  be  conceded  that 
plaintiff  in  error's  other  contentions  cannot  be  sustained. 

Defendant  in  error  testified  that  he  had  spent  a  great 
deal  of  time  in  investigating  and  in  maturing  a  scheme  to 
construct  an  electric  railroad  from  the  western  limits  of  Chi- 
cago through  intermediate  towns  to  Aurora;  that  he  had 
accumulated  and  prepared  the  data  relating  to  the  cost  of 
construction,  but  being  unable  to  give  the  enterprise  his 
personal  attention  owing  to  other  engagements,  he  laid  the 
matter  before  plaintiff  in  error  and  proposed  to  take  him 
into  the  enterprise  and^give  him  a  half  interest  if  he  would 
devote  all  his  time  to  the  enterprise.  Defendant  in  error 
agreed  to  furnish  a  prospectus  and  any  data  required  and 
devote  as  much  time  as  possible  outside  of  his  regular  em- 
ployment, but  for  business  reasons  was  not  to  be  openly 
connected  with  the  project.  Defendant  in  error  testifies 
that  Leeds,  after  consideration,  accepted  the  proposition  .and 
went  to  work  to  interest  capital.  Both  parties  agree  that 
the  anticipated  profits  were  to  come  from  stock  and  bonds. 
Both  parties  agree  that  plaintiff  in  error  was  to  find  per- 
sons who  were  willing  to  put  up  the  money  to  construct  the 
road  for  an  interest  in  the  property,  and  that  Leeds  was  to 
pay  his  own  expenses  while  endeavoring  to  enlist  capital  in 
the  enterprise.  Defendant  in  error  testified  that  from  his 
experience  he  expected  that  there  would  be  a  large  profit  in 
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the  construction  of  this  road,  and  that  it  was  agreed  be- 
tween the  parties  that  whatever  was  left  after  the  expense 
of  building  and  other  expenses  would  go  to  the  construc- 
tion company,  and  that  he  and  plaintiff  in  error  would  take 
their  share  of  whatever  was  left  in  the  hands  of  the  con- 
struction company.  It  is  also  shown  that  plaintiff  in  error 
went  to  New  York  a  number  of  times  for  the  purpose  of 
interesting  capitalists  in  this  enterprise.  The  evidence  shows 
that  when  the  parties  were  in  Chicago  they  were  in  almost 
daily  communication  with  each  other  about  this  -enterprise, 
and  that  when  plaintiff  in  error  was  in  New  York  he  kept 
in  touch  with  the  defendant  in  error  by  correspondence,  re- 
porting in  detail  his  progress  in  seeking  to  interest  capital. 
Under  date  of  January  8,  1894,  he  wrote  defendant  in  er- 
ror that  "as  this  is  your  idea  I  hardly  feel  at  liberty  to  de- 
part from  the  lines  laid  down  for  the  distribution  of  profit 
without  your  consent."  In  reply  to  this  defendant  in  error 
said:  "I  have  the  fullest  confidence  that  you  will  protect 
our  mutual  interests  in  every  possible  way.  *  *  *  if 
we  can  get  the  right  *kind  of  people  in  with  us  at  the  start 
we  are  O.  K.,  as  there  are  many  ways  in  which  we  can  make 
a  profit  out  of  the  enterprise  oyer  and  above  our  direct  in- 
terest." Under  date  of  January  12,  1894,  plaintiff  in  error 
wrote  defendant  in  error :  "The  *air  people'  will  furnish  cars 
and  the  compressing  plant  complete,  to  be  paid  for  only  if 
O.  K.,  and  will  take  their  entire  pay  in  bonds  if  our  pro- 
ject will  hold  water."  In  the  same  letter  plaintiff  in  error 
urges  defendant  in  error  to  get  the  matter  of  right  of  way 
and  franchises  in  better  shape.  The  correspondence  be- 
tween the  parties  continued,  in  which  their  mutual  interests 
were  referred  to,  and  the  impression  produced  by  reading 
these  letters  is  that  there  was  a  perfect  understanding  be- 
tween the  parties  and  leaves  no  doubt  that  they  considered 
themselves  full  partners  in  this  enterprise.  Defendant  in 
error  testified  that  plaintiff  in  error  never  denied  the  part- 
nership until  this  suit  was  brought.     In  our  opinion  the 
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finding  of  the  court  below  that  a  partnership  existed  be- 
tween the  parties  is  well  supported  by  the  evidence. 

It  is  contended  by  plaintiff  in  error  that  the  agreement 
^id  not  provide  for  a  sharing  of  losses,  and  that  for  that 
reason  it  cannot  be  held  that  a  partnership  existed.  This 
contention  is  properly  disposed  of  by  the  Appellate  Court 
under  the  authorities  cited.  In  Fougner  v.  First  Nat.  Bank, 
141  111.  124,  this  court  said:  "It  is  generally  said  that  to 
constitute  persons  partners  they  must  share  in  the  profits 
and  losses.  It  is,  however,  well  settled  that  it  is  not  now 
necessary  to  show  that  there  is  an  agreement  to  bear  losses 
in  order  to  make  one  liable  as  a  partner.  Sharing  in  the 
profits  is  the  test."  Owing  to  the  particular  nature  of  the 
enterprise  in  which  these  parties  were  engaged,  it  was  not 
contemplated  that  there  would  be  any  losses  outside  of  the 
labor  and"  personal  expenses  incurred  in  promoting,  and 
these  were  provided  for  in  the  agreement.  In  determining 
whether  a  partnership  exists,  if  the  agreement  is  not  in  writ- 
ing, the  intention  of  the  parties  must  be  ascertained  from 
their  language  and  conduct.    State  Nat.  Bank  v.  Butler,  149 

111.575. 

It  is  next  contended  by.  plaintifif  in  error  that  if  a  part- 
nership existed  it  was  formed  for  the  purpose  of  securing 
profits  from  contracts  fraudulent  in  fact  and  opposed  to 
public  policy.  The  plaintiff  in  error  contends  that  the  sole 
profits  contemplated  by  this  agreement  were  to  come  from 
stock  and  bonds  to  be  given  to  the  construction  company 
over  and  above  the  cost  of  construction, — that  is,  they  in- 
tended to  cause  the  railroad  company  to  enter  into  a  con- 
tract to  pay  the  construction  company  an  improvident  price 
for  building  the  road.  They  would  then  procure  its  con- 
struction for  a  fraction  of  the  price  and  appropriate  to 
themselves  their  portion  of  the  stock  and  bonds  received 
by  the  construction  company  above  the  actual  cost  of  con- 
structing the  road.  It  is  insisted  that  such  a  policy  is 
opposed  to  the  policy  of  the  law.    To  this  contention  a  suf- 
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fident  answer  is  that  it  is  raised  for  the  first  time  in  this, 
court.  On  defendant  in  error's  motion  a  copy  of  plaintiff 
in  error's  Appellate  Court  brief  in  this  cause  has  been  filed 
in  this  court,  and  from  an  inspection  of  the  same  it  appears 
that  this  question  was  not  mooted  in  the  Appellate  Court. 
It  cannot  be  raised  for  the  first  time  in  this  court.  Case  v. 
Phillips,  182  111.  187;  Grand  Lodge  v.  Orrell,  206  id.  208. 
The  plaintiff  in  error  admits  that  this  question  was  not 
raised  in  the  Appellate  Court  and  that  the  rule  announced 
in  the  cases  above  cited  applies  generally,  but  he  insists  that 
when  it  appears  that  a  contract  is  void  as  being  contrary 
to  law  or  opposed  to  sound  public  policy  the  question  may 
be  raised  at  any  time,  or  that  the  court  will  sua  sponte  take 
cognizance  of  the  illegality  in  a  contract  and  refuse  to  lend 
its  aid  to  its  enforcement.  If  it  could  be  said  that  the  con- 
tract in  question  was  clearly  against  the  public  policy  of 
this  State, — that  is,  that  it  had  a  tendency  to  be  injurious 
to  the  public  or  against  the  public  good, — or  if  it  were  in 
violation  of  a  statute  or  some  rule  of  the  common  law,  it  is 
true  that  the  courts  of  this  State  would  refuse  their  aid  to 
compel  an  enforcement  of  such  contract  and  would  leave 
the  parties  without  relief,  and  this  course  would  be  pursued 
whether  the  question  had  been  raised  by  the  parties  or  not. 
Before  a  court  will  declare  contracts  void  on  the  ground  of 
public  policy,  it  must  be  established  to  the  satisfaction  of 
the  court,  beyond  a  doubt,  that  the  contract  violates  the 
public  policy  of  the  State.  Courts  know  nothing  of  pub- 
lic policy  except  from  the  constitution  and  laws  and  the 
course  of  administration  and  decision.  (License  Tax  Ccfses, 
5  Wall.  462;  Page  on  Contracts,  sec.  326.)  While  it 
is  true  the  partnership  contract  in  question  contemplated 
that  the  railroad  corporation  would  pay  in  its  stock  and 
bonds  a  sum  in  excess  of  the  actual  cost  of  construction, 
still  it  must  be  remembered  the  stock  and  bonds,  whatever 
may  have  been  their  face  value,  only  represent  the  work 
actually  done  by  the  construction  company.    It  is  not  pre- 
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tended  that  the  stock  of  the  railroad  company  has  been  sub- 
scribed and  paid  for  in  cash,  or  in  any  other  manner  than 
by  the  construction  company's  work  in  the  building  of  the 
road.  There  is  not  a  particle  of  evidence  showing  that  the 
stock  of  the  railroad  had  any  value  at  the  time  the  con- 
struction company  agreed  to  build  the  road  and  take  the 
stock  and  bonds  in  payment.  The  stock  and  bonds  of  the 
railroad  company  only  became  valuable  after  the  construc- 
tion company  brought  into  existence  the  tangible  property 
and  put  it  in  a  condition  which  gave  a  reasonable  assurance 
that  it  would  ultimately  be  profitable.  The  persons  who 
put  up  the  money  to  build  the  road  received,  and  justly  so, 
stock  and  bonds  in  excess  of  the  amount  of  money  furnished. 
They  took  the  rislc  of  the  total  or  partial  failure  of  the  en- 
terprise, and  we  fail  to  see  wherein  there  is  anything  in  the 
transaction  against  public  policy  or  in  violation  of  any  law 
of  the  State,  and  plaintiff  in  error  has  failed  to  point  out 
any  statute  or  rule  of  public  policy  which  has  been  violated. 
If,  under  any  view,  the  transactions  of  these  parties  would 
be  impeachable  for  fraud,  there  is  no  one  before  the  court 
who  is  complaining  except  the  plaintiff  in  error,  and  he  is 
in  pari  delicto  with  defendant  in  error.  The  whole  trans- 
action has  been  consummated,  and  while  some  of  the  means 
resorted  to  in  the  transaction  might  be  vulnerable  to  an  at- 
tack by  innocent  and  non-concurring  stockholders,  if  any, 
still  this  affords  no  reason  why  plaintiff  in  error  should  be 
permitted  to  retain  all  the  profits  of  the  enterprise  to  the 
exclusion  of  his  partner.  The  existence  of  the  partnership 
anS  the  receipt  of  the  profits  raise  an  implied  promise  to 
pay  defendant  in  error  his  just  share,  and  the  action  would 
seem  to  be  sustainable  on  this  implied  undertaking,  and 
is  not,  strictly  speaking,  a  suit  to  enforce  the  partnership 
agreement;  but  we  rest  our  judgment  on  the  broad  ground 
that  the  illegality  of  the  contract,  or  that  it  is  contrary  to 
public  policy,  does  not  appear  in  the  contract  itself  or  in 
the  methods  employed  in  carrying  it  out 


Digitized  by  VjOOQ IC 


0eL^07.!I  Leeds  v.  Townsend.  459 

The  final  contention  of  plaintiff  in  error  is,  that  the 
court  erred  in  requiring  a  division  of  the  $5000  cash  which 
was  allowed  plaintiff  in  error  as  salary.  ^  In  this  we  cannot 
agree  with  plaintiff  in  error.  By  the  original  agreement 
plaintiff  in  error  agreed  to  devote  his  time  to  the  enterprise 
and  to  pay  his  own  expenses.  After  certain  parties  had 
been  found  who  were  willing  to  put  up  the  money  to  con- 
struct the  road,  plaintiff  in  error  succeeded  in  securing  an 
agreement  allowing  him  $5000  for  services  rendered  to  the 
enterprise  prior  to  November  i,  1895.  The  services  for 
which  this  allowance  was  made  were  the  identical  services 
plaintiff  in  error  had  agreed  to  render  free  of  charge  by  his 
contract  with  defendant  in  error.  In  making  the  deal  by 
which  the  money  was  raised  plaintiff  in  error  was  repre- 
senting the  partnership,  and  not  himself  at  all.  He  suc- 
ceeded in  securing  an  allowance  of  the  stock  in  question  and 
$5000  in  cash.  The  stock  which  he  retained  for  himself 
and  Townsend  was  in  consideration  of  what  he  and  his 
partner  had  done  to  promote  the  enterprise,  and  the  char- 
acter of  the  money  could  not  be  changed  by  calling  it  sal- 
ary for  services.  It  was  none  the  less  a  part  of  the  profits 
of  the  partnership  because  a  contract  to  which  defendant 
in  error  was  not  a  party  referred  to  it  as  "salary"  for  ser- 
vices rendered.  The  237  shares  of  stock  might  with  equal 
propriety  have  been  called  salary.  The  essence  of  the  con- 
tract was,  that  plaintiff  in  error  received  $5000  in  cash  and 
237  shares  of  stock  as  a  profit  out  of  the  promotion  and 
construction  of  this  railroad,  and  since,  as  we  have  seen, 
defendant  in  error  was  a  partner  and  entitled  to  one-half 
of  the  profits,  it  follows  that  there  was  no  error  in  decree- 
ing an  accounting  on  that  basis. 

The  judgment  of  the  Appellate  Court  for  the  First  Dis- 
trict is  affirmed.  ^    ,  .    j^        » 

Judgment  ainrmed. 
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Frank  B.  McKennan  et  al. 

V. 

E.  R.  MiCKEWERRY  ei  cU. 
Opinion  filed  July  17,  1^07— Rehearing  denied  October  2,  igoy. 

1.  Contracts — contract  referred  to  in  another  as  "of  even  date 
herewith"  need  not  he  in  writing.  Where  a  contract  for  the  ex- 
change of  properties  between  one  person  as  party  of  the  first  part 
and  two  co-tenants  as  parties  of  the  second  part  requires  the  party 
of  the  first  part  to  make  the  conveyance  of  his  property  to  the  other 
parties  according  to  a  contract  of  division  between  them  "of  even 
date  herewith,"  the  words  quoted  do  not  necessarily  imply  the  con- 
tract of  division  shall  be  in  writing. 

2.  Same — party  to  contract  must  perform  regardless  of  contro- 
versy between  other  parties.  One  who  has  agreed  to  exchange  his 
store  building  and  stock  for  a  farm  owned  by  two  persons  and  to 
convey  the  building  to  one  and  the  stock  to  a  trustee  for  the  other, 
according  to  a  contract  of  division  between  them,  is  bound  to  con- 
vey such  stock  to  the  trustee  in  order  to  discharge  his  obligation, 
regardless  of  any  controversy  between  the  other  two  parties  over 
the  terms  of  their  contract  of  division. 

3.  Specific  performance — when  failure  of  abstract  of  title  to 
show  satisfaction  of  liens  is  not  fatal.  Failure  of  the  abstract  of 
title  to  show  satisfaction  of  certain  liens,  in  accordance  with  a  con- 
tract for  the  exchange  of  properties,  cannot  be  taken  advantage  of 
to  defeat  specific  performance  by  one  who  was  a  party  to  a  fraudu- 
lent and  collusive  scheme  whereby  the  possession  of  the  abstract  of 
title  was  secured  and  retained  by  his  attorney  to  prevent  the  as- 
certainment and  satisfaction  of  the  liens,  which  were  in  fact  satis- 
fied, with  the  knowledge  of  the  attorney,  before  the  bill  was  filed. 

4.  Same — equity  will  not  perfnit  party  to  take  advantage  of  his 
ozvn  wrong.  Fraud  and  collusion  between  one  of  the  second  par- 
ties to  a  contract  for  the  exchange  of  properties  and  the  party  of 
the  first  part  and  his  attorney,  whereby  a  fictitious  trust  deed  was 
made  by  such  second  party  to  the  attorney  and  recorded  to  cloud 
the  title  of  the  other  party  of  the  second  part  and  furnish  the  party 
of  the  first  part  with  an  excuse  for  non-performance,  will  not  de- 
feat a  bill  for  specific  performance  by  the  innocent  party  of  the  sec- 
ond part,  and  in  such  case  the  trust  deed  should  be  canceled  and 
specific  performance  decreed. 
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5.  Same — effect  as  to  liens  of  judgment  creditors  where  specific 
performance  is  decreed.  Where  judgment  creditors  of  a  proposed 
vendor  acquire  their  liens  with  constructive  notice  of  the  prior  con- 
tract for  the  exchange  of  property,  if  no  valid  defense  against  spe- 
cific performance  exists,  the  land  should  be  discharged  of  such  liens 
and  specific  performance  should  be  decreed,  but  the  property  re- 
ceived in  exchange  for  the  land  will  be  subject  to  the  liens  of  the 
judgment  creditors,  whose  rights  will  be  protected  by  the  court, 
which  may,  if  necessary,  appoint  a  receiver  and  order  a  sale  of  the 
property  to  satisfy  the  liens. 

Writ  op  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  C.  D.  Myers,  Judge,  presiding. 

This  is  a  writ  of  error  to  the  circuit  court  of  McLean 
county  to  review  a  decree  sustaining  a  demurrer  to  and  dis- 
missing a  bill  filed  by  Frank  B.  McKennan  and  Lawson  D. 
Welch  against  E.  R.  Mickelberry  and  others,  praying  a  de- 
cree for  the  specific  performance  of  a  contract  and  for  other 
relief. 

The  bill,  which  was  verified,  was  filed  on  June  16,  1906. 
It  appears  therefrom  that  plaintiff  in  error  Frank  B.  Mc- 
Kennan and  John  Ziemens,  one  of  the  defendants  in  error, 
were  the  owners  of  a  section  and  a  half  of  land  in  Iroquois 
county,  Illinois,  subject  to  trust  deeds  securing  the  sum 
^f  $34>320,  and  other  encumbrances  amounting  to  about 
$5200.  Defendant  in  error  E.  R.  Mickelberry  was  the 
owner  of  an  improved  business  property  in  the  city  of  Clin- 
ton, DeWitt  county,  Illinois,  and  a  valuable  stock  of  mer- 
chandise located  in  and  upon  that  property.  The  real  estate 
in  Clinton  was  subject  to  an  encumbrance  of  $12,000.  Mick- 
elberry, on  May  9,  1906,  made  a  proposition,  in  writing, 
to  exchange  his  said  real  and  personal  property  in  the  city 
of  Clinton,  subject  to  the  $12,000  enciunbrance,  for  said 
lands  in  Iroquois,  subject  to  the  trust  deeds  thereon,  for 
$34,320.  McKennan  and  Ziemens  accept^ed  the  proposi- 
tion, and  afterward  arranged  with  the  German  American 
Bank  of  Bloomington,  Illinois,  for  the  money  necessary  to 
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pay  the  encumbrances  on  the  Iroquois  county  land  other 
than  the  trust  deeds,  and,  in  contemplation  of  the  acceptance 
by  them  of  Mickelberry's  proposition,  they  on  May  9,  1906, 
agreed  between  themselves  to  a  division  of  the  property  to 
be  acquired  from  Mickelberry,  whereby  Ziemens  was  to  have 
the  real  estate  subject  to  the  encumbrance  and  McKennan 
the  personal  property,  the  latter  to  pay  to  Ziemens  the  sum 
of  $3000,  and  Ziemens  and  McKennan  each  to  pay  one-half 
of  the  indebtedness  for  which  they  were  jointly  liable.  The 
Clinton  real  estate  should  be  conveyed  by  Mickelberry  di- 
rectly to  Ziemens,  and  the  title  to  the  personal  property  was 
to  be  conveyed  by  a  bill  of  sale  to  a  trustee,  for  the  use  of 
McKennan,  until  McKennan  should  comply  with  his  obliga- 
tions in  reference  to  payments  by  him  as  above  mentioned. 
It  was  also  agreed  between  McKennan  and  Ziemens  that 
McKennan  should  take  the  management  of  the  mercantile 
business,  giving  it  his  personal  attention,  and  out  of  the  net 
earnings  pay  all  of  his  said  obligations  as  rapidly  as  possi- 
ble, and  that  the  business  should  be  continued  in  the  build- 
ing acquired  from  Mickelberry  and  Ziemens  should  receive 
a  monthly  rental  of  $150.  McKennan  and  Ziemens  selected 
plaintiff  in  error  Lawson  D.  Welch  as  trustee,  and  he  agreed 
to  act  in  that  capacity.  This  agreement  will  hereafter  be  re- 
fcred  to  as  the  contract  of  division.  It  was  further  agreed 
between  McKennan  and  Ziemens  that  as  soon  as  they  as- 
certained the  amount  of  the  total  liabilities,  to  be  settled 
with  money  which  was  to  be  furnished  by  the  German 
American  Bank,  a  written  memorandum  of  their  agreement 
and  of  the  terms  and  conditions  of  the  trust  should  be  pre- 
pared and  signed  by  them  for  reference  and  for  the  use  of 
the  trustee.  On  the  same  day  McKennan  and  Ziemens  both 
signed  a  written  acceptance  of  the  proposition  which  had 
been  made  by  Mickelberry,  and  thereafter  Mickelberry  as 
first  party,  and  Siemens  and  McKennan  as  the  second  party, 
entered  into  a  contract  bearing  date  May  9,  1906,  (herein- 
after referred  to  as  the  contract  of  May  9,)  which  provided 
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that  the  first  party  had  sold  and  agreed  to  convey  to  Zie- 
mens  the  Chnton  real  estate,  with  abstract  of  title  showing 
a  good,  clear,  fee  simple  title,  subject  to  the  encumbrance  of 
$12,000,  which  realty  was  to  be  conveyed  by  Mickelberry  to 
Ziemens  by  deed  of  warranty,  subject  to  the  encumbrance, 
with  interest  thereon  from  and  after  May  7,  1906.  The 
contract  further  recited  that  Mickelberry  "has  and  does 
hereby  sell,  and  agree  to  transfer  by  a  good  and  sufficient 
bill  of  sale,  free  and  clear  of  all  claims  and  encumbrances  of 
any  kind  whatsoever,  except  as  hereinafter  mentioned,  to 
Lawson  D.  Welch,  as  trustee,  for  the  said  Frank  B.  Mc- 
Kennan's  use,  as  provided  in  a  certain  contract  between  the 
said  Frank  B.  McKennan  and  the  said  John  Ziemens  of  even 
date  herewith,"  the  stock  of  merchandise  and  other  property 
used  in  connection  therewith,  located  in  and  upon  the  Clin- 
ton real  estate.  In  consideration  of  the  foregoing,  Ziemens 
and  McKennan  agreed  to  convey  the  Iroquois  land  to  Mick- 
elberry by  warranty  deed,  accompanied  by  an  abstract  show- 
ing a  good,  clear,  fee  simple  title,  subject  only  to  the  deeds 
of  trust  first  hereinabove  mentioned.  The  contract  further 
provided  that  all  deeds  and  papers  necessary  to  the  proper 
transfer  of  the  properties  should  be  executed  within  forty- 
eight  hours  and  delivered  to  the  German  American  Bank, 
to  be  held  by  it  in  escrow  and  delivered  to  the  respective 
parties  in  interest  as  soon  as  the  titles  were  shown  to  be  sat- 
isfactory, as  provided  in  the  contract.  The  party  of  the  first 
part  was  to  be  established  in  the  possession  of  the  lands  as 
of  the  year  1906,  and  the  second  party  and  the  trustee  were 
to  be  established  in  the  possession  of  the  properties,  which 
were  to  be  conveyed  to  them  as  of  the  7th  day  of  May,  1906. 
Three  copies  of  the  contract  were  to  be  executed,  each  of 
which  was  to  be  considered  as  an  original  copy  for  all  pur- 
poses. This  contract  was  signed  in  triplicate  by  Mickel- 
berry, Ziemens  and  McKennan.  All  the  deeds  and  title 
papers  necessary  to  make  effective  the  transfers  contem- 
plated by  the  contract  were  duly  executed,  and,  together 
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with  one  copy  of  the  contract,  were  delivered  to  the  bank 
within  forty-eight  hours  after  the  signing  of  the  contract. 

It  further  appears  from  the  bill  that  on  May  lo,  1906, 
it  was  agreed  between  McKennan  and  Mickelberry  that  the 
former  should  immediately  take  possession  of  the  personal 
property  at  Clinton,  but  that  one  Savage,  who  had  thereto- 
fore been  the  general  manager  of  the  business,  should  con- 
tinue in  that  capacity  and  keep  the  books  and  control  the 
funds  derived  from  the  business  until  such  time  as  the  con- 
tract was  complied  with  by  the  presentation  of  evidence 
showing  to  the  respective  parties  that  the  titles  were  as 
agreed  upon,  and  under  this  arrangement  McKennan  took 
possession  of  the  merchandise  and  so  continued  in  such  pos- 
session up  to  the  time  of  the  filing  of  the  bill,  but  when  the 
controversy  hereinafter  mentioned  arose.  Savage,  under  the 
direction  of  Mickelberry,  refused  longer  to  recognize  Mc- 
Kennan's  rights  in  the  merchandise  or  his  authority  in  the 
management  and  control  of  the  business,  and  thereafter  acted 
under  the  direction  of  Mickelberry,  and  the  latter,  operating 
through  Savage,  appropriated  the  proceeds  of  the  business 
to  his  own  use ;  that  upon  the  deposit  of  the  papers  with  the 
bank,  McKennan  within  a  short  time  caused  an  abstract  of 
title  to  the  Iroquois  lands  to  be  brought  down  to  a  date  sub- 
sequent to  May  9,  1906,  and  delivered  the  same  to  the  bank; 
that  this  abstract  showed  a  good,  clear,  fee  simple  title  to 
the  lands,  subject  only  to  the  trust  deeds  and  to  the  other 
liens,  amounting  to  about  $5200,  which  other  liens  were  to 
be  paid  by  the  bank  with  money  furnished  by  it;  that  be- 
tween the  time  of  the  signing  of  the  contract  and  the  de- 
livery to  the  bank  of  the  abstract  for  the  Iroquois  lands, 
Mickelberry  had  failed  to  consummate  a  contemplated  sale 
of  those  lands  to  a  prospective  buyer  and  thereupon  became 
dissatisfied  with  his  trade  with  Ziemens  and  McKennan,  and 
that,  acting  through  Charles  I.  Will,  his  attorney,  who  is 
one  of  the  defendants  in  error,  Mickelberry,  by  some  means 
unknown  to  the  complainants,  secured  the  collusion  and  co- 


Digitized  by  VjOOQ IC 


OcL'WJ  McKENNAN  t?.  MiCKELBERRY.  465 

operation  of  Siemens  for  the  purpose  of  defeating  the  final 
consummation  of  the  exchange  of  properties  contemplated 
by  the  contract  of  May  9;  that  Will,  representing  Mick- 
elberry,  accompanied  by  Ziemens,  upon  the  pretext  that  they 
desired  to  ascertain  the  amount  of  money  necessary  to  put 
the  title  to  the  Iroquois  lands  in  the  condition  in  which  it 
must  be  to  comply  with  the  contract,  obtained  from  the  bank 
the  abstract  of  title  to  this  land,  and  thereafter  retained  the 
same  against  the  will  of  McKennan  and  of  the  bank,  there- 
by rendering  it  impossible  for  the  bank  to  ascertain  and  sat- 
isfy the  liens  which  the  bank  had  agreed  to  remove;  that 
Mickelberry  and  Will,  with  lull  knowledge  of  the  contract 
and  of  the  delivery  of  the  title  papers  in  escrow,  and  with 
full  knowledge  of  the  arrangement  made  by  Ziemens  and 
McKennan  with  the  bank  for  the  money  necessary  to  pay 
off  the  liens  other  than  the  trust  deed,  procured  Ziemens  and 
wife,  on  May  29,  1906,  to  execute  and  deliver  to  Will,  as 
trustee,  a  deed  of  trust  upon  the  Iroquois  county  lands  to 
secure  the  payment  of  a  promissory  note  drawn  to  the  order 
of  John  Ziemens,  signed  and  endorsed  by  him,  for  the  sum 
of  $7500,  and  that  said  trust  deed  was  recorded  in  the  proper 
office  on  May  29,  1906;  that  McKennan  learned  of  the  exe- 
cution of  the  trust  deed  on  the  same  day,  and  thereupon  on 
that  day  had  a  copy  of  the  contract  of  May  9  recorded  in  the 
recorder's  office  of  Iroquois  county,  and  on  May  30,  1906, 
had  a  copy  of  the  same  contract  recorded  in  the  recorder's 
office  in  DeWitt  county,  Illinois;  that  said  trust  deed  so 
given  by  Ziemens  to  Will  was  and  is  a  fraud  perpetrated 
upon  the  rights  of  McKennan,  and  that  the  same  was  done 
with  the  knowledge  and  consent  and  approval  of  Mickel- 
berry, with  a  fraudulent  intention  oq  the  part  of  Ziemens, 
Will  and  Mickelberry  to  defeat  the  ultimate  consummation 
of  the  contract  for  the  exchange  of  properties ;  that  in  fur- 
therance of  that  fraudulent  purpose  Mickelberry  and  Will 
prepared,  and  on  May  29,  1906,  mailed  to  McKennan,  a 

letter  in  words  and  figures  following: 
8S8  — so 


Digitized  by  VjOOQ IC 


466  McKennan  v.  Mickelberry.  [228  III. 

**BLOOBaNOTON,  ILLINOIS,  May  29 j  1906. 
**/l  B.  McKennan,  Bloomington,  Ills, 

**Dear  Sir — I  desire  to  call  your  attention  to  the  agree- 
ment you,  Mr.  Ziemens  and  myself,  and  to  say  that  it  provides 
that  the  stock  of  merchandise  shall  be  conveyed  to  L.  D.  Welch, 
trustee  for  you  (McKennan)  as  per  a  written  contract  between 
you  (McKennan)  and  Mr.  Ziemens.  The  bill  of  sale  executed 
by  me  was  executed  with  the  express  understanding  that  this 
contract  between  you  and  Mr.  Ziemens  had  been  executed,  and 
upon  inquiry  at  the  bank  for  the  same  I  now  find  that  this  con- 
tract has  not  been  delivered  to  the  bank  as  per  our  agreement, 
and  upon  further  inquiry  find  that  the  said  contract  has,  in 
fact,  never  been  executed.  You  will  therefore  please  see  that 
this  contract  referred  to  in  our  original  contract  between  you 
and  Mr.  Ziemens  is  executed  in  accordance  with  the  terms  of 
our  original  contract  within  three  days  from  this  day,  or  con- 
tract will  be  declared  void.  ^         ,     , 

Yours  truly, 

E.  R.  Mickelberry." 
— that  theretofore,  on  the  23d  day  of  May,  1906,  McKen- 
nan had  reduced  to  writing  the  agreement  between  himself 
and  Ziemens  in  reference  to  the  division  of  the  property  to 
be  transferred  by  Mickelberry  and  in  reference  to  the  dis- 
bursements by  the  trustee  of  the  funds  to  be  received  by  him ; 
that  this  agreement  was  prepared  in  duplicate;  that  Mc- 
Kennan signed  both  copies  and  delivered  them  to  Ziemens, 
with  a  request  that  the  latter  sign  them  and  return  one  copy 
to  McKennan ;  that  Ziemens,  upon  receipt  of  the  copies  of 
the  contract,  delivered  the  same  to  Will,  and  they  have  since 
been  retained  without  objection;  that  at  the  time  the  letter 
of  May  29,  1906,  was  sent  to  McKennan,  Will  had  been  in 
possession  of  the  copies  of  the  contract  prepared  by  Mc- 
Kennan for  several  days,  and  that  Will  and  Mickelberry,  at 
the  time  of  sending  said  notice,  knew  that  McKennan  could 
not  procure  Ziemens  to  sign  that  contract ;  that  on  June  4, 
1906,  Mickelberry,  Will  and  Ziemens  demanded  of  the 
bank  the  delivery  to  them  of  the  contract  and  title  papers 
then  in  escrow,  but  that  the  bank  refused  to  deliver  the  same 
without  the  consent  of  McKennan;   that  two  weeks  prior 
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to  June  8,  1906,  all  the  liens  upon  the  Iroquois  county  lands, 
other  than  the  trust  deeds,  had  been  fully  paid  and  released, 
and  that  Will,  as  attorney  for  Mickelberry,  for  two  weeks 
prior  to  June  8,  1906,  had  enjoyed  full  opportunity  to  ex- 
amine the  abstract  and  had  full  knowledge  of  the  satisfac- 
tion of  the  liens  on  the  Iroquois  county  lands,  other  than 
the  trust  deeds ;  that  on  June  9,  1906,  McKennan  demanded 
of  Mickelberry  that  he  consummate  the  exchange  of  prop- 
erties but  that  he  refused  to  do  so,  and  the  bank  refused 
to  deliver  any  of  the  title  papers  until  all  the  parties  con- 
cerned should  consent  thereto;  that  on  the  2d  and  4th 
days  of  June,  1906,  certain  creditors  of  Ziemens  and  Mc- 
Kennan obtained  judgments  by  confession  upon  promissory 
notes  held  by  them  against  Ziemens  and  McKennan,  and 
had  execution  issued  thereon  and  placed  in  the  hands  of  the 
sheriff  of  Iroquois  for  satisfaction;  that  the  rights  of  the 
judgment  creditors  are  subsequent  to  the  rights  of  the  par- 
ties to  the  contract  of  May  9  and  to  the  rights  of  the  par- 
ties to  the  deeds  of  conveyance  in  escrow  in  the  bank ;  that 
the  value  of  the  properties  which  by  the  contract  were  to 
be  conveyed  to  McKennan  and  Ziemens,  over  and  above  the 
amount  of  the  encumbrance  which  was  to  be  assumed,  ex- 
ceeded the  value  of  the  Iroquois  lands  after  the  amount  of 
the  trust  deeds  which  Mickelberry  was  to  assume  had  been 
deducted  from  that  value. 

The  bill  prays  for  an  accounting  of  the  sums  realized  by 
Mickelberry,  through  Savage  or  otherwise,  from  the  con- 
duct of  the  business  in  Clinton  after  May  6,  1906;  for  the 
appointment  of  a  receiver  to  take  charge  of  the  personal 
property  pending  litigation ;  that  the  trust  deed  to  Will  be 
canceled  and  set  aside;  that  the  rights  of  the  judgment 
creditors  be  determined  to  be  subject  to  the  rights  of  the 
parties  to  the  contract  of  May  9  as  such  rights  exist  under 
that  contract,  and  that  the  judgment  creditors  and  the  sher- 
iff of  Iroquois  county  be  enjoined  from  further  interference 
with  the  title  to  the  Iroquois  lands,  and  that  Mickelberry, 
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Ziemens  and  the  German  American  Bank  be  decreed  to  spe- 
cifically perform  the  agreement  of  May  9,  and  for  general 
relief. 

To  the  bill  Mickelberry,  Ziemens,  Will,  the  German 
American  Bank  of  Bloomington,  the  judgment  creditors 
and  the  sheriff  of  Iroquois  county  were  made  defendants. 
At  the  September  term,  1906,  of  the  McLean  county  circuit 
court,  a  general  demurrer  was  interposed  and  sustained  to 
the  bill,  whereupon  plaintiffs  in  error,  without  notice  to  and 
without  the  knowledge  of  defendants  in  error,  obtained  leave 
to  file  an  amended  bill.  No  affidavit  was  filed  showing  ne- 
cessity or  excuse  for  amending  the  original,  which,  as  has 
been  heretofore  stated,  was  verified.  An  amended  bill  was 
filed  and  later  a  motion  to  strike  the  same  from  the  files  was 
sustained,  and  the  leave  to  amend  was  vacated  and  a  decree 
was  entered  dismissing  the  original  bill  for  the  reason  that 
no  equity  appeared  on  the  face  thereof,  whereupon  the  com- 
plainants in  the  bill  sued  out  from  this  court  a  writ  of  error. 

It  is  assigned  that  the  circuit  court  erred  in  sustaining 
the  demurrer  to  the  original  bill,  in  striking  the  amended  bill 
from  the  files,  in  vacating  the  leave  to  amend  and  in  dis- 
missing the  original  bill. 

Louis  FitzHenry,  and  Wewy,  Sterling  &  Whit- 
more,  for  plaintiffs  in  error : 

It  is  just  as  much  the  duty  of  courts  of  equity  to  decree 
specific  performance  of  contracts  for  the  conveyance  of  land 
in  proper  cases  as  it  is  the  duty  of  courts  of  law  to  award 
damages  for  breaches  thereof.  McClure  v.  Otrich,  118  111. 
320;  Evans  V.  Gerry,  174  id#  595;  Railroad  Co.  v.  Bru- 
baker,  217  id.  462;  Fowler  v.  Fowler,  204  id.  82. 

Where  a  court  of  equity  has  once  acquired  jurisdiction 
it  will  retain  the  case  until  complete  justice  has  been  done, 
settling  all  questions  incident  to  the  principal  relief  sought. 
So  on  bill  by  a  vendor  for  specific  performance  of  a  contract 
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for  the  sale  of  land  the  court  will  take  jurisdiction  ot  the 
whole  controversy,  and  may  decree  the  payment  of  the  pur- 
chase money  and  enforce  the  vendor's  lien  for  its  payment, 
and  thus  prevent  a  multiplicity  of  suits.  Robinson  v.  Apple- 
ton,  124  111.  276. 

The  general  rule  is,  that  any  party  who  has  an  interest 
in  the  subject  matter  of  the  suit  or  a  right  to  the  thing 
sought  therein  may  maintain  a  bill  for  specific  performance. 
20  Ency.  of  PI.  &  Pr.  424. 

It  is  not  important  in  a  court  of  equity  whether  a  party 
appears  as  complainant  or  defendant,  so  long  as  he  is  actu- 
ally before  the  court  as  a  party  to  the  suit.  The  decree  may 
be  moulded  to  meet  the  exigencies  of  the  case.  A  decree 
may  be  rendered  for  or  against  one  or  more  of  several  com- 
plainants and  for  or  against  one  or  more  of  several  defend- 
ants. 15  Ency.  of  PI.  &  Pr.  672,  673;  Cilly  v.  Potion,  62 
Fed.  Rep.  498 ;  Parkham  v.  Aicardi,  34  Ala.  393 ;  Piatt  v. 
Oliver,  19  Fed.  Rep.  3;  Mc Arthur  v.  Acott,  113  U.  S.  336. 

Where  a  party,  who  by  reason  of  interest  should  ordi- 
narily be  a  complainant,  refuses  to  permit  himself  to  be  so 
joined,  or  if  for  some  other  reason  it  is  impracticable  to  join 
him  as  a  co-complainant,  he  may  be  made  a  party  defendant. 
15  Ency.  of  PI.  &  Pr.  674;  Smith  v.  Sackett,  5  Gilm.  534; 
Whitney  v.  Mayo,  15  111.  252 ;  Jackson  v.  Morris,  72  id.  364. 

Where  a  trust  attaches  to  land  held  in  common,  a  sub- 
sequent partition  by  the  holder  of  the  legal  title  will  give  no 
new  title  but  will  only  change  the  title  to  one  in  severalty, 
and  the  trust  may  be  enforced  against  the  part  so  set  off  in 
severalty.    Breit  v.  Yeaton,  loi  111.  242. 

A  court  of  equity  will  treat  the  title  to  land  as  being 
where  the  parties  have  contracted  it  shall  be,  and  for  that 
purpose  will  hold  the  vendor  as  trustee  of  the  legal  title  for 
the  benefit  of  the  vendee,  while  the  latter  will  be  looked  upon 
as  trustee  of  the  purchase  money  for  the  benefit  of  the  ven- 
dor. Sutherland  v.  Goodnczv,  108  111.  528;  Robinson  v. 
Appleton,  124  id.  276;  Ftdler  v.  Bradley,  160  id.  51. 


Digitized  by  VjOOQ IC 


470  McKennan  v.  Mickelberry.  [228  III. 

A  court  of  equity  has  jurisdiction  to  compel  the  delivery 
of  deeds  and  other  instruments  to  the  persons  legally  en- 
titled thereto,  especially  where  the  same  are  held  in  escrow. 
i6  Am.  &  Eng.  Ency;  of  Law,  585,  note  57. 

A  conveyance  to  a  third  party  to  evade  specific  perform- 
ance may  be  set  aside  where  the  grantee  had  notice  of  such 
contract.    20  Ency.  of  PI.  &  Pr.  480. 

Specific  performance  of  a  contract  to  convey  may  be  en- 
forced against  the  alienee  of  a  vendor  who  took  with  notice 
of  the  prior  contract  to  convey.  Railway  Co,  v.  Hay,  1 19 
111.  507;  Sterriker  v.  McBride,  157  id.  70. 

SiGMUND  Livingston,  and  William  R.  Bach,  for  de- 
fendant in  error  E.  R.  Mickelberry;  Charles  I.  Will, 
pro  se  and  for  defendant  in  error  John  Ziemens : 

Specific  performance  of  a  contract  for  the  sale  of  land  is 
not  a  matter  of  right  but  is  a  matter  for  the  sound  legal  dis- 
cretion of  the  court ;  and  the  courts  will  be  governed,  to  a 
great  extent,  by  the  facts  and  circumstances  of  each  case. 
Sutton  V.  Miller,  219  111.  462;  Harrison  v.  Polar  Star 
Lodge,  116  id.  279;  McDonald  v.  Minnick,  147  id.  651; 
Beach  v.  Dyer,  93  id.  295. 

Even  though  a  contract  is  reasonably  fair,  mutual  and 
certain,  yet  the  question  whether  it  shall  be  specifically  en- 
forced rests  in  the  sound  discretion  of  the  chancellor,  gov- 
erned by  legal  rules  and  principles.  Bauer  v.  Coal  Co.  209 
111.  316. 

A  contract  concerning  personal  property  will  not,  in  gen- 
eral, be  specifically  enforced.  Coal  Co.  v.  Spellman,  39  111. 
App.  630 ;  Pierce  v.  Plumb,  74  id.  326. 

A  party  demanding  specific  performance  must  show  that 
he  was  always  ready,  willing  and  able  to  perform.  Morse 
V.  Scibold,  147  111.  318;  McCabe  v.  Crosier,  69  id.  501. 

A  party  seeking  specific  performance  must  show  that  he 
has  performed  the  contract  on  his  part  to  be  performed. 
Brink  v.  Steadman,  70  111.  241. 
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It  is  an  established  rule  of  this  court  that  a  purchaser 
of  land  has  no  right  to  apply  to  a  court  of  chancery  to  com- 
pel a  conveyance,  unless  he  has,  previous  to  filing  his  bill, 
clothed  himself  with  the  right  to  demand  a  deed  without  any 
further  thing  to  be  done  on  his  part.  Skeen  v.  Patterson, 
i8o  111.  289;  Cronk  v.  Trumble,  66  id.  428. 

Specific  performance  of  a  contract  will  not  be  enforced 
if  it  is  anything  that  makes  it  unconscionable,  from  the 
change  of  circumstances  or  otherwise.  Sutton  v.  Miller,  2.19 
111.  462;  Taylor  v.  Merrill,  55  id.  52;  Railway  Co.  v.  Bast 
St.  Louis,  182  id.  433. 

The  obligations  in  the  contract  must  be  mutual,  and  un- 
less it  binds  all  the  parties  it  will  not  be  specifically  enforced 
against  any  of  them.  Krause  v.  Kraus,  162  111.  328;  Win- 
ter v.  Trainer,  151  id.  191. 

Every  fact  essential  to  plaintiff's  title  and  right  to  main- 
tain the  bill  and  obtain  the  relief  must  be  stated  in  the  bill, 
otherwise  the  defect  will  be  fatal.  Krause  v.  Kraus,  162  111. 
328 ;  Burgett  v.  Paxton,  99  id.  288. 

The  mere  allegation  of  fraud  on  information  and  belief 
is  insufficient  to  sustain  a  bill  for  relief.  There  must  be  an 
allegation  of  facts  from  which  the  court  may  draw  the  con- 
clusion that  fraud  has  been  committed.  Steitauer  v.  Dzvight, 
54  111.  App.  194;  Neivell  v.  Bureau  County,  37  111.  253; 
Gas  Co.  v.  Higby,  134  id.  557;  Dunaway  v.  Robertson,  95 
id.  419. 

It  is  a  familiar  rule  that  the  vendor  cannot  force  the  pur- 
chaser to  pay  his  money  and  receive  a  defective  title.  Lan- 
caster V.  Roberts,  144  111.  213;   Wallace  v.  McLaughlin  57 

id.  53. 

Whether  the  title  is  good  is  a  question  of  law.  Mead  v. 
Altgeldy  136  111.  298. 

A  purchaser  who  bargained  for  a  good  title  will  not  be 
compelled  to  take  one  which  is  subject  to  suspicion.  It  must 
be  free  from  reasonable  doubt;  a  title  to  which  no  reason- 
able man  would  object;    one  which  a  prudent  man  would 
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not  hesitate  to  purchase  at  a  full  market  price.  It  is  not 
sufficient  that  the  title  is  good,  but  it  must  be  one  which  the 
purchaser  feels  a  reasonable  certainty  is  good.  Brown  v. 
Cannon,  5  Gilm.  174. 

A  purchaser  of  real  estate  cannot  be  compelled  to  take 
a  doubtful  title,  which  may  expose  him  to  hazard  and  ex- 
pense of  litigation.    Hoyt  v.  Tuxbury,  70  111.  331. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court : 

We  have  been  relieved  of  the  necessity  of  examining  the 
amended  bill  by  statements  contained  in  the  brief  and  argu- 
ment of  plaintiffs  in  error  to  the  effect  that  it  contained  "no 
new  material  allegations  whatever,"  that  no  material  matters 
contained  in  the  original  bill  were  omitted  from  the  amended 
bill,  and  that  "the  allegations  of  the  two  bills  are  substan- 
tially the  same,  although  the  language  may  differ  some- 
what." If  the  amended  bill  contained  no  material  allegations 
except  those  found  in  the  original  bill  and  if  it  omitted  no 
averments  of  substantial  import  contained  in  the  original 
bill,  it  is  manifest  that  no  injury  resulted  to  the  plaintiffs  in 
error  from  the  action  of  the  court  in  striking  it  from  the 
files. 

The  record 'does  not  show  what  amendment,  if  any,  the 
plaintiffs  in  error  desired  to  make,  other  than  such  as  were 
offered  by  the  amended  bill  which  was  stricken.  It  does 
not  appear,  therefore,  that  the  court  erred  in  vacating  the 
order  granting  leave  to  amend. 

Defendants  in  error  state  that  the  bill  was  demurrable 
because  it  shows  that  the  contract  of  division  was  to  have 
been  in  writing  and  that  Mickelberry  was  not  able  to  make 
the  conveyance  of  the  personal  property  to  the  trustee  as 
long  as  the  contract  of  division  had  not  been  reduced  to 
writing,  and  that  to  have  made  the  conveyance  to  the  trus- 
tee under  such  circumstances  would  have  been  to  lay  himself 
open  to  endless  litigation  and  danger  of  loss.  The  same  po- 
sition was  taken  by  Mickelberry  in  his  letter  of  May  29,  and 
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his  statement  in  that  regard  is  plainly  a  mere  subterfuge, 
as  he  had  already  made  the  conveyance  to  the  trustee  and 
deposited  the  document  with  the  bank.  When  he  desired  to 
execute  the  bill  of  sale,  the  fact  that  the  contract  of  divi^ 
sion  was  not  in  writing  occasioned  no  difficulty.  .When  he 
wished,  apparently,  to  avoid  his  contract  that  fact  was  seized 
upon  as  an  excuse.  The  contract  of  May  9  does  not  recite 
or  requii:e  that  the  contract  of  division  was,  or  was  to  be,  a 
written  contract.  The  contract  of  May  9  refers  to  the  con- 
tract of  division  as  "of  even  date  herewith,"  and  the  bill 
avers  that  the  latter  contract  had  been  made  by  McKennan 
and  Ziemens  on  May  9,  prior  to  the  making  of  the  contract 
which  we  refer  to  as  that  of  May  9.  It  was  not  necessary 
that  the  contract  of  division  should  be  in  writing  in  order 
that  it  should  be  of  even  date  with  the  contract  of  May  9. 
Mickelberry's  obligation  was  to  convey  "to  Lawson  D. 
Welch,  as  trustee,  for  the  said  Frank  B.  McKennan's  use, 
as  provided  in  a  certain  contract  between  the  said  Frank  B. 
McKennan  and  the  said  John  Ziemens  of  even  date  here- 
with,"— that  is,  of  the  date  of  May  9,  1906, — and  his  obli- 
gation in  that  respect  would  have  been  entirely  satisfied  by 
a  conveyance  to  Welch,  as  trustee,  for  McKennan's  use,  "as 
provided  in  a  certain  contract  between  the  said  Frank  B. 
McKennan  and  the  said  John  Ziemens,  of  the  date  of  May 
9,  1906."  Any  controversy  about  the  terms  of  the  contract 
of  division  would  have  been  between  McKennan  and  Zie- 
mens and  would  not  have  concerned  Mickelberry. 

It  is  contended  that  the  bill-  does  not  show  that  the  com- 
plainant McKennan  complied  with  his  part  of  the  contract 
by  tendering  to  Mickelberry  an  abstract  of  title  in  accord- 
ance with  the  terms  of  the  contract  of  May  9,  in  that  the 
abstract  as  furnished  showed  the  existence  of  the  liens 
(other  than  the  trust  deeds)  amounting  substantially  to  the 
sum  of  $5200.  The  bill  avers  that  those  liens  were  satisfied 
two  weeks  prior  to  the  time  when  McKennan  demanded 
the  delivery   of   the   title  papers,   and   that   Mickelberry, 
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through  his  attorney,  Will,  had  knowledge  of  that  fact.  In- 
asmuch as  Mickelberry  was  party  to  the  transaction  by  which 
the  abstracts  were  taken  from  the  bank  and  wrongfully  re- 
tained, we  think  the  fact  that  the  abstract  was  not  made  to 
show  a,  satisfaction  of  those  liens  is  a  matter  of  no  moment, 
in  view  of  the  further  fact  that  Will,  attorney  for  Mickel- 
berry, knew  they  had  been  satisfied.  It  is  also  suggested 
that  these  liens  were  not  satisfied  with  money  furnished 
by  the  bank,  in  accordance  with  the  original  arrangement. 
This,  also,  is  without  merit.  If  the  liens  were  removed  it 
made  no  difference  to  Mickelberry  by  whom  the  money  was 
paid. 

It  is  also  urged  that  there  was  no  compliance  with  the 
contract  by  McKennan  and  Ziemens,  for  the  reason  that 
after  the  contract  was  made,  and  before  McKennan  de- 
manded the  exchange  of  the  conveyances,  the  trust  deed  to 
Will  had  been  filed  of  record.  It  is  entirely  evident,  if  the 
averments  of  this  bill  be  true,  that  this  as  well  as  all  other 
obstacles  in  the  way  of  specifically  enforcing  this  contract, 
aside  from  that  presented  by  the  rights  of  the  judgment 
creditors,  arise  from  collusive  and  fraudulent  conduct  of 
Mickelberry,  Ziemens  and  Will,  the  attorney  for  Mickel- 
berry, designed  to  make  impossible  a  specific  performance  of 
the  undertakings  of  the  parties.  A  court  of  equity  will  not 
thus  permit  Mickelberry  and  Ziemens,  by  their  own  acts  or 
by  the  acts  of  Will,  to  which  they  consented,  to  defeat  the 
right  of  McKennan  to  have  the  contract  carried  out  as  made. 
To  do  so  would  be  to  allow  them  to  take  advantage  of  their 
own  wrong. 

So  far  as  the  judgment  creditors  are  concerned,  had 
Mickelberry  and  Ziemens  acted  with  reasonable  diligence 
and  in  good  faith,  the  trade  would,  we  think,  have  been  con- 
summated before  the  date  when  the  first  lien  attached.  Any 
security  afforded  these  creditors  by  the  Iroquois  lands  was 
obtained  by  them  with  constructive  notice  of  the  existence  of 
the  contract  of  May  9  and  of  McKennan's  rights  arising 
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thereunder.  If  the  facts  be  as  alleged  by  the  bill,  the  trust 
deed  to  Will  should  be  canceled  and  removed  of  record  and 
a  specific  performance  of  the  contract  should  be  decreed; 
the  Iroquois  lands  should  be  discharged  from  any  burden  or 
lien  in  favor  of  the  judgment  creditors,  and  those  creditors 
should  be  given  such  right  in  the  property  to  be  transferred 
to  Ziemens  and  McKennan  as  will  give  to  the  judgment 
creditors  as  great  security  for  the  payment  of  their  judg- 
ments as  they  now  have  by  virtue  of  such  steps  as  they  have 
taken  to  subject  the  Iroquois  lands  to  the  payment  of  the 
judgment  indebtedness  due  them;  the  rights  of  the  judg- 
ment creditors  should  be  made  to  attach  to  the  proceeds  of 
the  exchange  of  the  Iroquois  lands  instead  of  to  the  equities 
of  Ziemens  and  McKennan  in  those  lands,  (i  Black  on 
Judgments,  sec.  438.)  For  the  purpose  of  effectually  pro- 
tecting the  interests  of  the  various  parties  to  this  litigation, 
the  court  may,  in  addition  to  decreeing  specific  performance, 
appoint  a  receiver  for  the  property  which  is  to  be  transferred 
to  Ziemens  and  McKennan  and  may  direct  the  sale  of  any 
or  all  of  that  property.  Mickelberry  should  be  required  to 
account  in  accordance  with  the  prayer  of  the  bill.  If  Mick- 
elberry shall  be  compelled  to  comply  with  his  contract  and 
to  account,  the  court  will  have  ample  power  to  enforce  the 
rights  of  all  the  parties  to  this  controversy  by  directing  dis- 
position or  administration  of  the  DeWitt  county  proper- 
ties and  distribution  of  the  proceeds  of  the  accounting,  and 
should  retain  jurisdiction  for  the  purpose  of  doing  complete 
justice  between  the  parties.  Robinson  v.  Appleton,  124 
111.  276. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded,  with  directions  to  overrule  the  de- 
murrer to  the  bill. 

Reversed  and  remafided,  with  directions. 
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V. 

W.  D.  O'Brien  et  al. 
Opinion  filed  June  ip,  IQ07 — Rehearing  denied  October  p,  190J. 

1.  Mechanics'  liens — what  provision  of  contract  is  not  waiver 
,  of  lien.  A  provision  in  a  building  contract  specifying  that  all  pay- 
ments shall  be  made  upon  written  certificates  of  the  superintendent 
that  such  paythents  shall  have  become  due  according  to  the  pro- 
visions of  section  35  of  the  Mechanic's  Lien  act  referring  to  sub- 
contractors, and  that  the  contractor  shall  furnish,  when  requested, 
"a  release  from  any  liens  or  right  of  lien,"  refers  to  liens  of  sub- 
contractors when  settlement  shall  be  made  with  the  contractor,  and 
is  not  a  waiver  by  the  contractor  of  his  own  lien. 

2.  Same — when  contractor  is  relieved  of  his  obligation  to  re- 
lease liens.  Failure  of  the  owner  to  make  payments  according  to 
his  agreement  in  a  building  contract,  releases  the  contractor  from 
his  obligation  to  furnish  the  owner,  upon  request,  releases  from 
persons  who  had  furnished  material  or  labor  on  the  contract,  par- 
ticularly where  the  owner  made  no  request  for  releases  until  he  de- 
manded that  the  contractor  release  his  own  lien  after  a  suit  was 
begun  to  enforce  the  same. 

3.  Same — when  lien  is  not  waived  by  taking  other  security.  By 
taking  acceptances  upon  third  persons,  mostly  upon  the  financial 
agents  of  the  owner  of  the  building,  for  installments  of  the  con- 
tract price  falling  due  during  the  progress  of  the  work,  the  con- 
tractor does  not  waive  his  right  to  a  mechanic's  lien  for  the  unpaid 
balance  due  upon  the  work,  as  shown  by  the  final  certificate  of  the 
superintendent. 

4.  Same — what  is  not  a  new  contract.  Where  a  building  con- 
tract in  writing,  fixing  a  time  for  completion,  final  payment,  etc., 
expires  by  its  own  limitation  before  the  contractor,  owing  to  the 
owner's  delay,  has  begun  work,  and  the  contractor  refuses  to  begin 
the  work  because  of  the  advance  of  cost  of  material  and  labor,  if 
the  owner,  recognizing  the  justice  of  the  claim,  endorses  on  the  con- 
tract an  agreement  to  pay  the  additional  cost  of  labor  and  material, 
the  endorsement  must  be  regarded  as  an  extension  and  modifica- 
tion of  the  old  contract,  and  not  as  a  new  agreement  which  fails  to 
fix  a  time  for  completion  and  final  payment. 

5.  Same — what  is  not  sufficient  proof  to  justify  allovHng  credit 
to  oivner.  In  a  proceeding  by  the  original  contractor  to  enforce  a 
mechanic's  lien,  mere  proof  that  a  sub-contractor  has  recovered  a 
judgment  against  the  owner  for  material  furnished  on  the  contract 


Digitized  by  VjOOQ IC 


Oct.  '07.]    Concord  Apart.  House  Co.  v.  O'Brien.       477 

docs  not  justify  allowing  the  owner  a  credit  for  the  amount  of  the 
judgment  without  proof  that  the  judgment  has  been  paid,  where, 
as  the  proof  stands,  the  contractor  is  still  liable  to  the  sub-con- 
tractor for  the  amount  of  the  latter's  claim. 

App^i^  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Theodore  Brentano,  Judge,  pre- 
siding. 

This  suit  was  commenced  in  the  superior  court  of  Cook 
county  on  June  ii,  1896,  by  the  Western  Planing  and 
Manufacturing  Company  against  the  Concord  Apartment 
House  Company,  appellant  herein,  to  enforce  a  lien  upon 
certain  property  in  Chicago  for  material  furnished.  On 
March  11,  1898,  W.  D.  O'Brien  and  Edwin  H.  Sedgwick, 
appellees  herein,  filed  an  intervening  petition,  claiming  a 
lien  upon  the  same  property  by  virtue  of  a  contract  between 
O'Brien  and  the  said  apartment  house  company.  Appellant 
demurred  to  the  intervening  petition,  and  the  court,  on  No- 
vember 6,  1899,  sustained  the  demurrer,  whereupon  ap- 
pellees amended  the  petition.  Appellant  again  demurred, 
and  on  March  28,  1901,  the  court  again  sustained  the  de- 
murrer and  dismissed  the  amended  petition  for  want  of 
equity.  An  appeal  was  taken  to  the  Appellate  Court  for 
the  First  District,  where  the  decision  of  the  superior  court 
was  reversed  and  the  cause  remanded  for  further  proceed- 
ings. (See  Sedgwick  v.  Concord  Apartment  House  Co,  104 
111.  App.  5.)  Upon  the  case  being  re-instated  in  the  su- 
perior court  the  said  apartment  house  company  filed  answer, 
to  which  O'Brien  and  Sedgwick  replied,  and  the  cause  be- 
ing at  issue,  the  same  was  referred  to  the  master  for  proofs 
and  findings.  The  master  reported,  finding  the  equities  for 
O'Brien  and  Sedgwick,  to  which  report  appellant  filed  ex- 
ceptions. The  court  overruled  the  exceptions  and  entered 
a  decree  accordingly  for  the  sum  of  $4105,  giving  the  par- 
ties a  lien,  with  power  to  sdl  the  property  described  in  the 
pleadings.    The  said  apartment  house  company  appealed  to 
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the  Appellate  Court  for  the  First  District,  where  the  decree 
was  affirmed,  and  the  cause  comes  here  by  appeal  from  the 
Appellate  Court 

The  amended  petition  alleges  that  O'Brien  was  in  the 
business  of  contracting  for  steam  heating,  and  the  Concord 
Apartment  House  Company,  a  corporation,  was  the  owner 
of  a  leasehold  interest  in  certain  lots  described  in  the  pe- 
tition, on  which  said  company  was  erecting,  or  was  about 
to  erect,  an  apartment  house ;  that  on  May  28,  1895,  O'Brien 
entered  into  a  contract  in  writing  with  said  company  to  put 
certain  heating  apparatus  into  said  apartment  house,  which 
contract  is  set  out  in  full  in  the  petition.  The  contract  con- 
tains some  twelve  articles  of  stipulation,  several  of  which 
are  not  material  to  the  purposes  of  this  statement  and  there- 
fore will  be  omitted.  Article  i  provides,  in  substance,  that 
O'Brien  shall  furnish  all  the  material  and  perform  all  the 
work  necessary  for  putting  in  the  steam  heating  plant  for 
the  seven-story  apartment  building  situated  on  the  lots  de- 
scribed in  said  article,  said  work  and  material  to  be  done 
and  furnished  under  the  direction  and  to  the  satisfaction 
of  William  M.  Wheatley,  who  shall  act  as  superintendent, 
and  for  the  purposes  of  this  contract  as  agent,  for  the  owner. 
Article  5  provides  that  "the  contractor  shall  complete  the 
several  portions  and  the  whole  of  the  work  comprehended 
in  this  agreement  on  or  before  September  15,  1895."  Article 
6  contains  a  stipulation  that  "should  the  contractor  be  ob-' 
structed  or  delayed  in  the  prosecution  or  completion  of  his 
work  by  the  act,  neglect,  delay  or  default  of  the  owner  or 
the  superintendent,  or  of  any  other  contractor  employed  by 
the  owner  upon  the  work,  or  by  damages  which  may  hap- 
pen by  fire,  lightning,  earthquake  or  cyclone,  or  by  aban- 
donment of  the  work  by  employees  through  no  fault  of  the 
contractor,  then  the  time  herein  fixed  for  the  completion 
of  the  work  shall  be  extended  for  a  period  equivalent  to 
the  time  lost  by  reason  of  any  or  all  of  the  causes  aforesaid." 
Article  8  stipulates  that  the  owner  shall  pay  the  contractor 
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$8550,  subject  to  additions  or  deductions,  and  payable  in 
installments,  as  follows :  "$1500  when  roughing  in  is  done; 
$4000  when  mains,  boilers  and  tank  are  placed,  provided 
said  payments  do  not  exceed  eighty  per  cent  of  the  value 
of  the  work  done  at  the  time  said  payments  are  due  as 
above,  it  being  the  intention  to  reserve  at  all  times  twenty 
per  cent  of  the  value  of  the  work,  the  balance  within  thirty 
days  after  completion  of  the  work."  Said  section  8  also 
contains  this  further  provision:  "AU  payments  shall  be 
made  upon  written  certificates  of  the  superintendent,  to  the 
effect  that  such  payments  have  become  due  and  according 
to  the  provisions  of  section  35  of  the  law  of  Illinois  re- 
ferring to  sub-contractors'  liens,  as  in  force  since  July  i, 
1887,  and  as  amended  and  in  force  July  i,  1891 ;  also  fur- 
nishing, whenever  requested,  to  the  party  of  second  part,  a 
release  from  any  liens  or  right  of  lien." 

After  setting  forth  the  contract  the  amended  petition 
alleges  that  the  Concord  Apartment  House  Company  by  its 
own  default  delayed  the  work  on  said  building  so  that  it 
was  impossible  for  O'Brien  to  begin  work  upon  his  contract 
until  late  in  November,  1895 ;  that  during  all  that  time  he 
was  ready,  willing  and  anxious  to  begin  work  under  his 
contract,  and  that  in  the  meantime  the  price  of  material  and 
labor  had  greatly  advanced ;  that  on  or  about  November  25, 
1895,  the  said  apartment  house  company  requested  O'Brien 
to  begin  work  under  his  contract,  and  agreed  to  pay  him  in 
addition  to  the  original  contract  price,  as  damages  for  de- 
lay, the  sum  of  $1500,  and  on  December  21,  1895,  endorsed 
said  agreement,  in  writing,  upon  said  written  contract,  as 

follows:  "Chicago,  December  21,  1805, 

"We  hereby  ag^ree  to  pay  said  first  party  the  additional  sum  of 
$1500,  same  being  for  the  increased  cost  of  material  to  be  used  in 

^'  The  Concord  Apartment  House  Company, 

By  Carl  Findeisen,  President, 
A.  A.  Rolf,  Secretary," 

— also  alleges  that  by  reason  of  said  delay  said  Concord 

Apartment  House  Company  accorded  an  extension  of  time 
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for  completion  of  the  work  to  within  one  year  from  Novem- 
ber 25,  189s,  and  that,  relying  on  said  allowance,  O'Brien 
commenced  said  work  and  continued  until  August  10,  1896, 
when  he  completed  his  contract;  that  during  the  progress 
of  the  work  he  furnished,  at  the  request  of  said  apartment 
house  company,  extra  work  and  material  to  the  value  of 
$518;  that  all  of  said  work  was  performed  to  the  satisfac- 
tion of  said  superintendent,  Wheatley,  who  on  August  10, 
1896,  delivered  to  said  O'Brien  his  written  certificate,  to  the 
effect  that  said  work  had  been  completed  under  the  contract 
and  that  payment  would  be  due  thirty  days  from  that  time; 
that  O'Brien  filed  his  verified  claim  with  the  clerk  of  the 
circuit  court  on  January  9,  1897,  and  that  said  statement 
was  duly  entered  by  the  clerk  as  required  by  law,  a  copy  of 
such  statement  being  attached  to  the  petition ;  that  on  No- 
vember 28,  1898,  O'Brien  assigned  his  interest  in  indebted- 
ness due  him  from  said  company  to  Edwin  H.  Sedgwick  for 
a  valuable  consideration,  and  that  there  remains  due  and 
owing  to  him  from  the  said  company  the  sum  of  $4757.23, 
with  interest  from  September  10,  1895,  etc. 

In  the  amended  answer  to  the  petition  the  said  Con- 
cord Apartment  House  Company  admits  the  contract  with 
O'Brien  of  May  28,  1895,  for  $8550,  but  denies  that  said 
O'Brien  ever  did  any  work  under  it,  and  avers  that  the 
contract  expired  by  limitation  on  September  15,  1895,  and 
that  on  December  10,  1895,  a  verbal  agreement  was  made 
with  O'Brien  to  do  the  work  specified  in  said  written  con- 
tract for  $10,050,  but  that  by  said  verbal  agreement  neither 
the  time  for  completing  the  work  nor  the  time  for  final 
payment  was  fixed;  that  said  verbal  agreement  was  in  no 
sense  an  extension  of  the  written  contract  or  of  any  of  its 
provisions.  The  answer  denies  that  said  increase  of  $1500 
was  intended  as  compensation  for  loss  or  damages  sustained 
by  O'Brien ;  denies  that  O'Brien  performed  extra  work  or 
furnished  extra  material ;  denies  that  the  entire  work  under 
the  said  verbal  contract  was  fully  performed  according  to 
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the  contract,  under  the  direction  and  to  the  satisfaction  of 
Wheatley,  as  superintendent;  denies  that  Wheatley  issued 
a  statement  in  writing,  as  superintendent,  to  the  effect  that 
such  work  had  been  completed  under  said  contract  and  that 
payment  would  be  made  thereon  within  thirty  days  from 
the  date  thereof;  denies  presentation  of  any  such  certifi- 
cate or  any  promise  to  pay  the  same,  and  denies  that  there 
IS  anything  due  O'Brien  or  his  assignee,  Sedgwick,  either 
for  the  original  contract  price  or  for  extras.  Said  answer 
denies  that  O'Brien  completed  his  work  before  September, 
1896,  and  avers  that  he  never  fully  performed  said  work 
as  contemplated  by  his  contract,  and  denies  that  there  was 
any  agreement  for  the  completion  of  the  work  or  for  final 
payment  within  one  year,  etc.  The  answer  denies  the  right 
of  intervenors  to  any  lien,  because  by  the  second  paragraph 
of  article  8  of  the  contract  it  is  provided  that  O'Brien  should 
furnish,  whenever  requested,  to  the  said  apartment  house 
company,  a  release  from  any  liens  or  right  of  lien,  and  the 
said  company  thereupon  claimed  the  benefit  of  said  provi- 
sion, and  demanded  that  O'Brien  and  Sedgwick  "do  now 
execute  and  furnish  said  company  an  absolute  release  and 
that  they  forthwith  dismiss  their  said  petition,"  etc.  Said 
company's  amended  answer,  filed  February  20,  1904,  avers 
that  O'Brien  and  Sedgwick  are  not  entitled  to  any  lien  upon 
the  premises;  because  it  says  that  O'Brien  received  collateral 
security  for  a  large  portion  of  the  contract  price  of  said 
work,  specifying  said  securities,  etc. 

Helmer,  Mouwon  &  Whitman,  for  appellant. 

Thomas  B.  Marston,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Appellant's  first  contention  is,  that  the  clause  in  the 
contract  in  which  O'Brien  agrees  to  furnish,  whenever  re- 
quested, a  release  from  any  liens  or  right  of  lien  amounted 
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to  a  waiver  of  lien.  The  portion  of  the  contract  referred 
to  is  the  last  clause  of  section  8,  viz. :  "All  pa)mients  shall 
be  made  upon  written  certificates  of  the  superintendent,  to 
the  effect  that  such  payments  have  become  due  and  accord- 
ing to  the  provisions  of  section  35  of  the  law  of  Illinois 
referring  to  sub-contractors'  liens,  as  in  force  July  i,  1887, 
and  as  amended  and  in  force  July  l,  1891 ;  also  furnishing, 
whenever  requested,  to  the  party  of  second  part,  a  release 
from  any  liens  or  right  of  lien." 

Section  35  of  the  Lien  law  of  Illinois  as  in  force  July 
I,  1887,  required  that  when  any  payment  became  due  any 
original  contractor,  or  when  he  desired  to  draw  any  money 
on  his  contract,  he  should  first  furnish  to  the  owner  a  sworn 
statement,  giving  the  names  of  all  subordinate  contractors 
or  persons  furnishing  material  and  labor.  It  further  re- 
quired that  the  owner  should  retain  out  of  the  moneys  due, 
an  amount  sufficient  to  satisfy  the  subordinate  contractors 
according  to  said  statement,  and  until  those  conditions  were 
complied  with  the  contractor  had  no  lien  or  right  of  action 
against  the  owner.  The  section  as  amended  by  the  act  in 
force  July  i,  1891,  changed  the  conditions  imposed,  to  the 
effect  that  such  original  contractor,  as  often  as  requested, 
in  writing,  by  the  owner,  should  make  such  statement,  the 
same  to  be  under  oath,  if  required  by  the  owner ^  with  a  pro- 
vision for  forfeiture  in  case  of  failure  to  furnish  the  re- 
quired statement,  etc.  The  object  of  tliis  section  was  to 
enable  the  owner  to  fully  protect  himself  from  subordinate 
liens  when  making  settlement  with  the  original  contractor. 
The  clause  in  O'Brien's  contract  refers  very  specifically  to 
this  section  35,  and  calls  attention  to  the  fact  that  it  refers 
to  subordinate  contractors.  It  seems  to  us  clear  that  in 
making  this  portion  of  their  agreement  the  parties  to  this 
contract  had  in  mind  subordinate  contractors  only.  The 
provision  was  inserted  for  the  benefit  of  appellant,  so  that  in 
settling  with  O'Brten  it  might  fully  guard  against  his  sub- 
ordinate contractors   and   material-men.     The  authorities 
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cited  by  counsel  for  appellant  where  liens  were  denied  were 
cases  in  which  there  was  a  bond  given  or  an  express  waiver 
of  lien  in  the  contract.  We  cannot  give  to  the  clause  in 
question  the  force  of  an  express  waiver  of  lien.  We  do  not 
think  that  it  was  intended  to  bind  O'Brien  to  release  his 
own  right  of  lien  without  payment,  but  that  he  merely 
agreed  to  furnish  releases  from  his  subordinate  contractors 
on  request. 

This  reasoning  applies  with  equal  force  to  appellant's 
second  contention,  which  is,  that  the  covenant  to  release  was 
an  independent  covenant  as  a  part  of  the  original  contract, 
and  did  not  depend  for  its  validity  on  the  payment  of  the 
contract  price  by  the  owner.  Construing  this  clause  to  be 
an  agreement  to  furnish  releases  from  other  parties,  only, 
who  might  have  furnished  material  or  labor  on  his  contract, 
we  think  O'Brien  was  relieved  of  the  obligation  to  do  so 
by  the  failure  of  appellant  to  pay  according  to  its  agreement. 
Besides,  it  is  not  shown,  nor  is  it  claimed,  that  he  was  even 
requested  to  furnish  releases  until  the  demand  for  the  re- 
lease of  his  own  right  of  lien  and  for  the  dismissal  of  his 
petition  was  made  during  the  progress  of  the  hearing  be- 
fore the  master. 

Appellant's  amended  answer  to  the  petition  avers  that 
petitioners  are  not  entitled  to  a  lien  "because  complainant 
O'Brien  received  collateral  security  for  a  large  portion  of 
the  contract  price  of  said  work,"  enumerating  several  ac- 
ceptances on  various  parties,  amounting  to  some  $4600.  It 
is  not  contended  that  collateral  security  was  taken  for  the 
whole  contract  price  of  the  work  done  or  for  the  amount 
shown  to  be  due  by  the  final  certificate  of  architect  Wheat- 
ley.  The  contract  price  was,  by  the  terms  of  the  agreement, 
payable  in  installments,  upon  the  proper  certificate  of  the 
architect.  The  acceptances  were  applied  as  payments  upon 
amounts  certified  to  be  due.  What  more  force  could  they 
have  under  the  terms  of  the  contract  than  mere  partial  pay- 
ments ?    Most  of  them  were  upon  W.  P.  Dickinson  &  Co., 
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who  were  the  financial  agents  of  the  appellant  company,  and 
$150,000  of  the  company's  bonds  were  placed  with  Dick- 
inson &  Co.  for  sale,  and  they  were  made  the  agents  for 
the  disbursement  of  the  proceeds  of  such  sale.  Payment  by 
them  was  payment  by  appellant.  Mr.  Rolf,  an  officer  of 
said  apartment  house  company,  testifies  that  when  certifi- 
cates were  made  they  went  over  to  Dickinson,  and  that  was 
the  way  pa)rments  were  made.  From  the  evidence  it  clearly 
appears  that  O'Brien  and  the  architect,  Wheatley,  met  Rolf, 
the  secretary  of  the  apartment  house  company,  at  Rolf's 
office,  where  the  whole  matter  was  gone  over,  everything 
figured  into  the  account  and  a  settlement  arrived  at.  As  a 
result  of  this  conference  and  settlement  Wheatley  issued  his 
final  certificate  as  architect,  showing  the  work  completed  in 
a  satisfactory  manner,  and  further  showing  that  there  was 
due  O'Brien,  as  a  final  balance,  the  sum  of  $4568.  This 
occurred  on  August  10,  1896,  at  which  time  a  credit  of 
$249.97  was  entered  on  the  certificate  by  agreement.  All 
the  acceptances  mentioned  in  appellant's  answer  appear  to 
have  ante-dated  August  10,  1896.  The  amount  allowed  by 
the  master  and  for  which  a  lien  was  granted  by  the  trial 
court  was  $4105,  which  shows  that  other  credits  were  al- 
lowed after  the  issue  of  the  certificate  by  Wheatley. 

It  is  contended  that  the  evidence  of  the  issuing  of  this 
certificate  by  the  architect  was  not  sufficient.  The  loss  of 
the  certificate  was  sufficiently  shown  to  justify  the  court  in 
admitting  proof  of  the  contents.  Rolf,  the  secretary  of  the 
company,  testified  such  a  certificate  was  given  to  O'Brien. 
He  gave  to  O'Brien  a  statement  to  that  effect,  as  follows : 

"Chicago^  February  18,  i8p8. 
"This  is  to  certify  that  a  final  certificate  of  $4568  was  issued  by 
the  Concord  Apartment  House  Company  in  favor  of  W.  D.  O'Brien, 
August  10, '96.  A.A.Rozf,Secy." 

Rolf  testified  that  the  above  statement  was  correct.  In 
the  absence  of  any  denial  the  certificate  and  its  contents 
were  certainly  well  established. 
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The  fifth  and  sixth  points  raised  by  appellant,  taken  to- 
gether, are  to  the  effect  that  to  support  a  mechanic's  lien 
the  contract  must  provide  for  the  completion  of  the  work 
and  the  making  of  payment  at  a  time  fixed,  and  that  the 
original  contract  entered  into  by  the  parties  to  this  appeal 
was  discharged  by  limitation  of  time  and  a  new  contract 
made,  in  which  no  time  was  fixed  for  completion  of  work 
and  payment  for  same.  The  original  contract  was  in  writ- 
ing, dated  May  28,  1895.  It  stated  the  price  of  the  work 
to  be  $8550,  fixed  the  time  for  completion  of  the  work  at 
September  15,  1895,  and  provided  for  final  payment  within 
thirty  days  from  the  completion  of  the  work.  Said  con- 
tract also  provided  that  in  case  O'Brien  was  delayed  about 
his  work  through  no  fault  of  his,  the  time  for  completion 
should  be  extended  for  a  period  equal  to  the  time  lost  by 
such  delay.  The  evidence  shows  that  O'Brien  was  delayed 
through  the  fault  of  the  appellant ;  that  when  the  appellant 
asked  him  to  go  ahead  with  his  work  he  refused,  because 
the  price  of  material  and  labor  had  increased ;  that  appel- 
lant recognized  the  justice  of  this  contention,  and  on  De- 
cember 21,  1895,  niade  the  following  endorsement  on  the 

original  contract :  ,  ^ 

"Chicago^  December  2 J,  iSpS- 

"We  hereby  agree  to  pay  said  first  party  the  additional  sum  of 
$1500,  same  being  for  the  increased  cost  of  material  to  be  used  in 
e    ui    1  g.  ^^^  Concord  Apartment  House  Company, 

By  Carl  Findeisen,  President, 
A.  A.  Rolf,  Secretary/* 

Upon  this  endorsement  O'Brien  began  the  work  and 
completed  it  on  August  10,  1896,  as  the  architect's  certifi- 
cate showed.  The  testimony  of  Rolf,  the  secretary,  shows 
that  when  O'Brien  refused  to  go  ahead  with  the  work  un- 
less the  price  of  the  work  was  increased,  the  question  of  the 
proposed  increase  was  submitted  to  the  board  of  directors 
of  the  company,  and  the  increase,  as  above,  was  authorized. 
Rolf  says  that  in  that  connection  nothing  but  the  proposed 
increase  was  discussed  by  the  directors.    In  view  of  all  the 
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facts  we  cannot  construe  this  endorsement  to  work  a  new 
agreement  upon  the  whole  subject.  It  can  only  be  taken  as 
an  extension  and  modification  of  the  original  contract  of 
May  28,  1896.  Under  this  view  of  the  contract  we  think 
the  time  for  the  completion  of  the  work  and  the  making  of 
payment  was  provided  for  sufficiently  to  meet  the  demands 
of  the  law. 

Finally,  it  is  contended  that  in  casting  up  the  account 
between  the  parties  hereto  the  master  improperly  omitted 
several  items  that  should  have  been  credited  to  appellant, 
and  also  that  the  item  of  $518  for  extras  was  improperly 
included  in  appellees'  claim.  It  appears  from  the  testimony 
of  both  Rolf  and  O'Brien  that  at  the  time  of  making  the 
final  certificate  by  Wheatley  the  question  of  extras  was  fully 
discussed  between  O'Brien,  Rolf  and  Wheatley,  the  out- 
come of  which  was  that  the  $518  was  included  on  the  face 
of  the  certificate  and  a  credit  of  $249.97  was  endorsed  there- 
on by  Rolf  for  extras  not  allowed.  It  is  true  that  in  his 
findings  the  master  says  that  he  finds  the  claim  for  extras, 
amounting  to  $518,  was  not  well  proven  and  is  therefore 
disregarded  by  him;  but  it  must  be  remembered  that  ap- 
pellees claimed  the  $518  for  extras  as  an  additional  simi. 
The  master,  finding  that  said  item  had  been  settled  between 
the  parties  when  the  certificate  was  issued,  disregarded  it 
here  and  took  the  amount  represented  in  said  certificate  as 
the  basis  for  his  statement  of  the  accounts,  allowing  credits 
for  such  sums  as  were  proven  to  have  been  made  since  the 
certificate  was  issued  and  charging  other  items  becoming 
due  appellees  since  August  10,  1896.  We  see  nothing  in- 
consistent in  the  master's  report  on  this  point.  Appellant 
showed  that  the  American  Radiator  Company  obtained  a 
judgment  against  Dickinson  for  $1246.08,  but  failed  to 
show  payment  of  the  same  or  any  part  thereof.  O'Brien 
is  still  liable  to  the  American  Radiator  Company  for  said 
sum  as  the  proof  stands,  and  the  Concord  Apartment  House 
Company  should  not  be  credited  with  this  sum  without 
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showing  payment.  The  other  items  called  into  question  are 
small  and  not  well  proven.  We  are  inclined  to  think  that 
the  accounting  was  fairly  done  and  the  amount  found  due 
substantially  correct. 

We  find  no  sufficient  grounds  for  reversal  in  the  record 
but  are  of  the  opinion  that  justice  has  been  done  the  parties 
in  this  judgment,  and  it  will  be  affirmed. 

Judgment  affirmed. 


WiLUAM  C.  Godfrey  et  al. 

V. 

The  Dixon  Power  and  Lighting  Company  et  al. 
Opinion  filed  June  i^,  igoy — Rehearing  denied  October  p,  ipo/. 

1.  Ejectment — when  deeds  may  be  considered  as  bearing  upon 
question  of  adverse  possession.  Where  the  grantee  in  a  deed  to 
mill  property,  which  deed  reserves  to  the  grantor  that  part  of  the 
land  within  the  tract  described  upon  which  the  dam  stands,  subse- 
quently mortgages  the  entire  property  without  reservation,  and  all 
deeds  and  conveyances  thereafter  made  purport  to  convey  the  whole 
property,  each  successive  grantee  taking  possession  to  the  fullest 
extent  possible,  such  deeds,  where  they  are  all  recorded,  may  be 
considered  in  connection  with  the  acts  of  the  parties  in  determining 
whether  the  possession  of  the  successive  grantees,  as  to  the  land 
upon  which  the  dam  stands,  is  adverse  to  the  first  grantor. 

2.  Limitations — bad  faith  in  acquiring  color  of  title  must  be 
proved.  Bad  faith  in  acquiring  a  deed  must  be  established  by  proof 
before  its  effect  as  color  of  title  can  be  defeated,  since  it  will  be 
presumed  it  was  acquired  in  good  faith. 

3.  Same — notice  of  adverse  claims  does  not  apply  to  section  6 
of  Limitation  act.  Notice  of  adverse  claims  at  the  time  of  acquir- 
ing color  of  title  is  not  bad  faith  and  is  of  no  consequence  under 
section  6  of  the  Limitation  act,  which  bars  the  paramount  title, 
where  one  having  color  of  title  acquired  in  good  faith  has  been  in 
continuous  possession  of  the  property  for  seven  successive  years 
and  paid  the  taxes  thereon  during  such  time. 

4.  Same — what  is  sufficient  possession  of  land  on  which  a  dam 
is  built.  Where  the  land  in  the  bed  of  a  river  upon  which  a  dam 
stands  is  included  within  the  description  of  a  deed  constituting 
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color  of  title  to  the  mill  property,  the  possession  of  the  mill  prop- 
erty by  the  grantee,  coupled  with  his  use  of  the  water  power  and 
keeping  the  dam  in  repair,  constitutes  possession  of  the  entire  tract 
described  in  the  deed,  including  the  land  on  which  the  dam  stands. 

AppEai,  from  the  Circuit  Court  of  Lee  county;  the 
Hon.  O.  E.  Heard,  Judge,  presiding. 

Wii^UAM  Barge,  for  appellants. 

A.  C.  Bardwell,  E.  E.  Wingert,  and  E.  H.  Brews- 
ter, for  appellees. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  ejectment  suit  brought  by  appellants  to  re- 
cover land  lying  in  the  bed  of  Rock  river,  described  in  the 
second  count  of  the  declaration  as  "a  parcel  of  land  situ- 
ated in  the  city  of  Dixon,  being  a  part  of  certain  premises 
conveyed  by  the  estate  of  Joseph  B.  Brooks,  deceased,  and 
by  one  John  Daley,  to  Charles  Godfrey,  and  being  that  part 
of  lot  one  ( I )  in  Mill  block,  in  the  city  of  Dixon,  on  which 
a  portion  of  the  dam  stood  on  January  i,  1866,  which  said 
tenements  the  plaintiffs  claim  in  fee."  Rock  river  at  the 
place  in  question  runs  in  an  easterly  and  westerly  direction, 
and  part  of  the  city  of  Dixon  is  on  the  north  side  and  part 
on  the  south  side  of  the  river.  River  street  is  on  the  south 
side  of,  and  runs  in  an  easterly  and  westerly  direction  paral- 
lel with,  said  river.  The  south  boundary  of  lot  i  in  Mill 
block  is  the  north  line  of  River  street  and  the  north  bound- 
ary is  the  middle  of  Rock  river.  The  title  is  very  compli- 
cated and  involved  on  account  of  there  having  been  a  large 
number  of  conveyances,  in  many  of  which  the  land  in  con- 
troversy is  purported  to  be  conveyed  and  in  many  is  pur- 
ported to  be  excepted  from  the  conveyance. 

Appellants  are  the  sole  heirs  of  William  H.  Godfrey, 
who  was  the  only  son  and  heir  of  Harriet  Godfrey,  widow 
of  Charles  Godfrey.     They  claim  Harriet  Godfrey  owned 
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the  disputed  premises;  that  she  acquired  title  thereto  by 
devise  from  her  husband,  and  that  on  her  death,  intestate, 
in  1870,  William  H.  Godfrey,  her  son,  succeeded  to  the  title 
by  inheritance  from  her,  and  that  by  the  death,  intestate, 
of  William  H.  Godfrey,  in  1900,  appellants  became  seized 
of  the  title  by  inheritance  from  him.  The  chain  through 
which  appellants  seek  to  establish  title  from  the  govern- 
ment to  Charles  Godfrey  is  not  a  regular  and  unbroken 
one.  Mill  block  probably  derived  its  name  from  the  fact 
that  a  stone  flouring  mill  was  built  on  a  part  of  it,  de- 
scribed as  lot  I,  about  1852.  Said  block  is  a  subdivision 
of  part  of  the  south-east  fractional  quarter  of  section  32, 
township  22,  north,  range  9,  east  of  the  fourth  principal 
meridian.  It  was  patented  to  John  Dixon  and  conveyed 
by  him  to  John  W.  Dixon.  John  W.  Dixon  and  wife  con- 
veyed it  to  the  Rock  River  Dam  and  Bridge  Company,  a 
corporation,  March  28,  1846.  The  "president  and  directors 
of  the  Rock  River  Dam  and  Bridge  Company,"  on  the  17th 
day  of  August,  1849,  executed  a  deed  purporting  to  con- 
vey the  premises  to  the  Rock  River  Hydraulic  Company. 
This  grantee  was  also  a  corporation.  The  deed  from  the 
"president  and  directors  of  the  Rock  River  Dam  and  Bridge 
Company"  was  signed  by  "John  Dixon,  president,"  and  by 
eight  persons  as  "directors."  The  next  conveyance  in  ap- 
pellant's chain  of  title  is  a  deed  from  Joseph  B.  Brooks  to 
John  Dement,  dated  June  22,  1854,  and  a  conveyance  from 
John  Dement  back  to  Joseph  B.  Brooks  the  same  day.  No 
conveyance  from  Brooks  is  shown  by  the  evidence. 

In  1857  a  bill  in  chancery  was  filed  by  John  Daley,  to 
which  the  widow  and  heirs  of  Joseph  B.  Brooks  and  others 
were  made  parties,  asking  leave  to  sell  real  estate  for  the 
payment  of  partnership  indebtedness.  The  files  in  the  case 
could  not  be  found,  but  a  deed  from  John  Daley,  as  com- 
missioner, to  Charles  Godfrey,  purporting  to  be  made  in 
pursuance  and  by  authority  of  the  decree  entered  in  that 
case  and  dated  November  20,  1858,  was  introduced.    The 
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description  of  the  land  purporting  to  be  conveyed  by  that 
deed  is  a  part  of  the  south-east  fractional  quarter  of  sec- 
tion 32,  south  of  Rock  river,  "beginning  at  a  point  on  the 
north  side  of  River  street,  in  the  town  of  Dixon,  87  feet 
easterly  of  where  a  line  running  southerly  from  and  paral- 
lel with  the  east  side  of  the  stone  mill  on  the  said  land  in- 
tersects the  north  line  of  said  Riyer  street ;  thence  westerly 
along  said  River  street  182  feet;  thence  northerly  on  a  line 
at  right  angles  with  said  River  street  to  the  north  bank  of 
Rock  river;  thence  easterly  along  the  north  bank  of  said 
river  to  a  point  where  a  line  running  northerly  from  the 
place  of  beginning  and  at  right  angles  to  the  north  line 
of  said  River  street  would  intersect  the  north  bank  of  said 
river ;   thence  southerly  to  the  place  of  beginning." 

Charles  Godfrey  died  in  1864,  leaving  a  will,  in  and 
by  which  he  devised  all  his  real  estate  to  his  widow,  Har- 
riet Godfrey.  January  i,  1866,  Harriet  Godfrey  by  sepa- 
rate deeds  conveyed  to  Nathan  Underwood  the  undivided 
three-fourths  and  to  Henry  P.  Becker  the  undivided  one- 
fourth  of  the  land,  described  as  "being  a  part  of  certain 
premises  conveyed  by  the  estate  of  Joseph  B.  Brooks,  de- 
ceased, and  by  one  John  Daley,  to  the  said  Charles  God- 
frey, ♦  *  *  more  particularly  described  and  bounded 
as  follows,  to-wit :  On  the  south  by  the  north  line  of  River 
street;  on  the  west  by  a  line  drawn  on  and  along  the  out- 
side of  the  west  wall  of  the  mill  now  standing  on  the  prem- 
ises, described  and  known  as  the  'Dixon  mill,'  and  by  said 
line  extending  southwardly  to  said  River  street  and  north- 
wardly to  Rock  river;  on  the  east  by  a  line  parallel  with 
said  west  line,  and  commencing  in  said  River  street  at  a 
point  125  feet  east  of  where  said  west  line  would  strike 
said  street,  having  a  front  on  said  River  street  of  125  feet, 
and  bounded  on  the  east  and  west  by  right  lines  running 
northerly  from  said  street  and  extending  to  Rock  river, 
excepting  and  reserving,  however,  any  portion  thereof  on 
which  any  part  of  the  dam  now  stands,  together  with  the 
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mill  buildings  situated  thereon  and  all  the  privileges  and 
appurtenances  thereunto  belonging  or  in  anywise  appertain- 
ing, as  derived  by  the  said  Charles  Godfrey  by  or  under  the 
said  deed  so  to  him  made  as  aforesaid;  excepting  and  re- 
serving the  right  to  use,  occupy  or  improve  the  race  in  front 
of  said  premises  (on  the  south)  for  the  purpose  of  using 
and  drawing  water  through  the  same,  it  being  stipulated 
that  said  party  of  the  second  part  shall  pay  and  keep  up 
such  portions  of  all  taxes,  repairs  and  assessments  as  may 
belong  or  be  apportioned  to  his  iriterest  in  said  premises 
and  which  said  party  of  the  first  part  or  her  heirs  would 
have  to  keep  up,  pay  and  sustain,  both  in  the  dam  and  in 
said  race  from  its  mouth  to  the  west  line  of  said  premises. 
*  *  *  Said  party  of  the  second  part  also  covenants  to 
keep  open  and  in  good  order  a  road  or  driveway,  not  less 
than  twelve  feet  in  width  and  of  sufficient  height  for  the 
passage  of  loaded  wagons,  from  said  River  street  onto  the 
dam,  subject  to  the  use  and  control  of  the  said  party  of 
the  first  part,  her  heirs  and  assigns." 

The  land  sought  to  be  recovered  by  appellants  under  the 
second  count  of  their  declaration  is  that  reserved  and  ex- 
cepted from  the  conveyance  as  the  portion  "on  which  any 
part  of  the  dam  now  stands."  The  dam  referred  to  was 
built  between  1845  and  1850,  extending  across  Rock  river, 
its  south  end  adjoining  or  being  near  to  the  wall  of  the 
stone  mill  on  lot  i,  and, furnished  water  power  for  indus- 
tries on  both  sides  of  the  river.  Said  dam  has  been  main- 
tained ever  since  it  was  originally  built,  though  not  exactly 
in  the  same  place.  The  old  dam  was  constructed  of  trees, 
timbers,  stone  and  dirt,  and  at  different  times  was  so  washed 
out  and  injured  by  floods  as  to  necessit^e  re-building  and 
repairing  portions  of  it.  In  1904  it  was  washed  out  so 
badly  that  it  was  re-built  by  appellees  by  a  system  of  cribs 
filled  with  stone.  The  crest  of  the  dam  as  re-built  was 
twenty-five  or  thirty  feet  west  of  the  crest  of  the  old  dam, 
and  a  considerable  quantity  of  stone  was  taken  from  the 
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old  dam  and  used  in  building  the  new  one.  A  concrete 
wall  at  the  south  shore  of  the  river,  east  of  the  land  in  con- 
troversy and  extending  diagonally  in  a  westerly  direction 
230  feet  and  terminating  at  the  south  end  or  abutment  of 
the  new  dam,  was  at  the  same  time  constructed  by  appel- 
lees. This  wall  crosses  and  a  portion  of  it  rests  on  land 
that  was  occupied  by  the  old  dam. 

It  will  be  seen  from  the  chain  of  conveyances  before  re- 
ferred to,  that  the  deed  to  the  Rock  River  Hydraulic  Com- 
pany was  from  the  "president  and  directors  of  the  Rock 
River  Dam  and  Bridge  Company."  It  was  signed  by  "John 
Dixon,  president,"  and  by  eight  other  persons,  to  the  right 
of  whose  names  is  written  the  word  "directors."  The 
original  deed  was  not  produced  at  the  trial  but  the  record 
of  it  was  introduced  in  evidence.  As  copied  in  the  record 
before  us  there  appears  immediately  after  John  Dixon's 
name,  and  before  the  word  "President,"  in  parenthesis,  the 
word  "seal/'  and  the  same  word  appears  in  the  same  man- 
ner after  the  names  of  each  of  the  eight  who  sign  as  di- 
rectors. Appellees  insist  that  this  conveyance  was  invalid; 
that  to  constitute  a  valid  conveyance  by  a  corporation  the 
deed  must  be  executed  in  the  name  of  the  corporation,  un- 
der its  corporate  seal,  and  that  the  words  "President"  and 
"Directors"  after  the  signatures  to  the  deed  in  question  are 
merely  descriptive  of  the  persons  and  cannot  be  held  to 
make  the  conveyance  a  corporate  act.  Appellants  contend 
the  deed  was  a  valid  conveyance,  and  they  also  introduced 
in  evidence  a  quit-claim  deed  from  the  Rock  River  Dam 
and  Bridge  Company  to  Charles  Godfrey,  dated  April  6, 
1861,  which  they  contend  conveys  to  the  grantee  the  prop- 
erty in  controversy.  It  is  also  contended  by  appellees  that 
even  if  the  deed  from  the  president  and  directors  of  the 
Rock  River  Dam  and  Bridge  Company  to  the  Rock  River 
Hydraulic  Company  was  a  valid  conveyance,  appellants' 
chain  of  title  fails  because  it  does  not  appear  that  the  Rock 
River  Hydraulic  Company  ever  conveyed  to  any  one. 
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To  meet  this  objection  appellants  offered  in  evidence  a 
decree  rendered  in  a  suit  in  chancery  by  John  Daley  against 
the  widow  and  heirs  of  Joseph  B.  Brooks  and  others  as 
defendants.  The  decree  was  entered  at  the  June  term  of 
the  Lee  county  circuit  court,  1857.  The  files,  papers  and 
evidence  taken  in  the  case  could  not  be  found.  The  decree 
is  preceded  by  the  title  of  the  cause,  to  the  right  of  which 
the  form  of  action  is  stated  as  **Bill  for  leave  to  sell  real 
estate  to  pay  partnership  debts."  The  decree  recites  that 
the  cause  was  heard  upon  testimony  taken  and  reported  by 
the  master  and  proofs  and  exhibits  in  open  court,  and  that 
it  appeared  from  the  evidence  **that  said  premises  and  mills 
set  forth  and  described  in  said  complainant's  bill  of  com- 
plaint herein"  were  purchased,  owned  and  used  by  the  firm 
of  Brooks  &  Daley  for  the  purposes  of  their  partnership 
business;  that  said  partnership  was  owing  about  $2000  to 
various  persons,  "besides  the  sum  due  at  the  time  of  the 
death  of  said  Joseph  B.  Brooks  to  said  John  Dement  for 
the  original  purchase  of  said  property."  The  decree  further 
found  that  the  legal  title  to  the  property  was  in  Joseph  B. 
Brooks  but  that  he  held  it  in  trust  for  the  partnership,  and 
directed  that  John  Daley  "sell  said  premises"  at  public  or 
private  sale  and  use  the  proceeds  in  the  payment  of  the 
partnership  indebtedness.  Daley  was  appointed  by  the  de- 
cree a  commissioner  to  make  a  deed  to  the  purchaser, 
"conveying  the  legal  title  of  which  they  [heirs  of  Brooks] 
became  seized,  *  *  *  hereby  authorizing  the  said  com- 
missioner so  to  convey  all  the  legal  title  to  said  premises 
of  which  the  said  Joseph  B.  Brooks  died  seized."  The  de- 
cree nowhere  describes  the  land.  The  deed  made  by  Daley 
to  Charles  Godfrey  begins  by  reciting  that  "whereas,  at 
the  Lee  county  circuit  court,  at  the  April  term,  A.  D.  1856, 
in  the  matter  of  a  certain  bill  of  complaint  on  the  chancery 
side  of  said  court  filed  by  John  Daley"  against  the  defend- 
ants in  said  suit,  naming  them,  for  the  sale  of  real  estate 
to  pay  partnership  debts  of  the  firm  of  Brooks  &  Daley; 
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"said  real  estate  being  specifically  described  in  said  bill  of 
complaint  as  follows:  A  part  of  the  south-east  fractional 
quarter  of  section  32  south  of  Rock  river,  and  bounded  as 
follows;  Beginning  at  a  point  on  the  north  side  of  River 
street,  in  the  town  of  Dixon,  87  feet  easterly  of  where  a 
line  running  southerly  from  and  parallel  with  the  east  side 
of  the  stone  mill  on  the  said  land  intersects  the  north  line 
of  said  River  street ;  thence  westerly  along  said  River  street 
182  feet;  thence  northerly  on  a  line  at  right  angles  with 
said  River  street  to  the  north  bank  of  Rock  river;  thence 
easterly  along  the  north  bank  of  said  river  to  a  point  where 
a  line  running  northerly  from  the  place  of  beginning  and 
at  right  angles  to  the  north  line  of  said  River  street  would 
intersect  the  north  bank  of  said  river;  thence  southerly  to 
the  place  of  beginning."  Said  deed  then  conveys  to  God- 
frey the  same  property  by  a  slightly  different  description. 

Appellees  contend  the  deed  from  Daley  did  not  convey 
to  the  grantee  the  land  in  dispute,  because,  among  other 
reasons,  the  decree  does  not  authorize  the  sale  and  convey- 
ance of  said  lands,  there  being  no  lands  described  in  the 
decree  from  which  it  could  be  told  what  land  was  to  be 
sold;  and  also  that  it  does  not  appear  upon  what  evidence 
the  finding  in  the  decree  that  Brooks  held  the  legal  title  in 
trust  for  the  partnership  of  Brooks  &  Daley  was  based; 
that  the  recitals  in  the  deed  cannot  supply  the  omission,  and 
that  such  finding  cannot  be  held  conclusive  against  appel- 
lees. It  is  also  objected  that  said  deed  only  authorized  and 
directed  the  sale  and  conveyance  of  the  interest  of  the  heirs 
of  Brooks.  Appellants  contend  that  the  recitals  in  the  deed 
are  proper  to  be  considered  in  determining  what  land  was 
ordered  sold  by  the  decree,  and  that  for  the  purposes  of 
this  case  the  presumption  is  the  findings  in  the  decree  were 
based  upon  good  and  sufficient  evidence,  and  that  said  de- 
cree is  conclusive  against  the  appellees.  In  addition  to  the 
above  mentioned  objections  raised  to  appellants'  title,  ap- 
pellees set  up  the  twenty-year  Statute  of  Limitations;   also 
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possession  under  color  of  title  made  in  good  faith  and  pay- 
ment of  taxes  for  seven  successive  years,  as  provided  in 
section  6  of  the  Limitation  act. 

The  trial  court  refused  appellants'  request  to  hold  in 
propositions  of  law  that  they  were  the  owners  in  fee  and 
were  in  possession  of  the  premises  in  controversy  before  the 
commencement  of  the  suit  and  were  ousted  therefrom  by 
appellees,  and  also  refused  to  hold,  at  appellants'  request, 
that  appellees  were  not  in  adverse  possession  of  the  land, 
and  refused  to  hold  that  they  were  not  in  actual  possession 
of  the  land  seven  years  under  claim  and  color  of  title  made 
in  good  faith.  At  appellees'  request  the  court  held  that  ap- 
pellee the  Dixon  Power  and  Lighting  Company,  and  those 
from  whom  it  deraigned  title,  had  been  in  actual,  notorious 
and  continuous  possession  of  the  land  in  controversy  for 
more  than  twenty  years,  and  that  as  against  appellants  such 
possession  was  adverse  and  exclusive;  that  said  Dixon 
Power  and  Lighting  Company  had  been  in  the  actual  and 
continuous  possession  of  said  premises,  under  claim  and 
color  of  title  made  in  good  faith,  for  more  than  seven  years 
prior  to  the  commencement  of  the  suit,  and  during  said 
period  had  paid  all  taxes  assessed  against  said  land,  and 
that  appellants  had  no  legal  title  to  or  interest  therein.  If 
the  court  ruled  correctly  in  refusing  these  propositions  of 
appellants  and  in  holding  appellees',  it  necessarily  follows 
that  the  judgment  for  appellees  was  correct  and  should  be 
affirmed. 

It  is  contended  by  appellants  that  the  possession  by  Un- 
denvood  and  Becker,  and  those  claiming  under  them,  of 
the  premises  upon  which  the  dam  was  situated  was  not  hos- 
tile but  merely  permissive  and  by  virtue  of  the  provisions 
in  the  deed  from  Harriet  Godfrey.  On  June  15,  1868, 
Nathan  Underwood  and  Henry  P.  Becker  mortgaged  the 
property  to  Phineas  L.  Underwood  and  Benjamin  W.  Un- 
derwood. The  property  was  described  in  the  mortgage 
substantially  the  same  as  in  the  deed  from  Harriet  Godfrey 
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to  Becker  and  Underwood,  except  thfere  was  no  reservation 
nor  exception  of  the  land  upon  which  the  dam  stood.  This 
mortgage  was  foreclosed  in  the  United  States  Circuit  Court 
for  the  Northern  District  of  Illinois,  and  a  deed  made  by 
the  master  on  December  7,  1872,  to  P.  L.  and  B.  W.  Un- 
derwood, the  description  in  the  deed  following  that  of  the 
mortgage.  In  February,  1874,  B.  W.  Underwood  by  quit- 
claim deed  conveyed  to  P.  L.  Underwood,  and  on  the  23d 
day  of  October,  1876,  P.  L.  Underwood  conveyed  to  Henry 
P.  Becker  an  undivided  three-eighths  and  to  Nathan  Un- 
derwood an  undivided  five-eighths  of  said  premises.  In 
1880  and  1 88 1  Nathan  Underwood  and  Henry  P.  Becker 
mortgaged  to  Hosmer,  Crampton  &  Hammond  the  same 
premises  to  secure  notes  amounting  to  $43,000.  Default 
having  been  made  in  the  pa)mient  of  the  notes,  the  mort- 
gages were  foreclosed  at  the  June  term  of  the  Lee  county 
circuit  court,  1885,  and  the  property  was  sold  to  the  mort- 
gagees. No  redemption  having  been  made  from  said  sale, 
the  premises  were  conveyed  by  the  master  to  Hosmer, 
Crampton  &  Hammond  in  July,  1887,  for  a  consideration, 
as  expressed  in  the  deed,  of  $53,058.65.  In  1887  Hosmer, 
Crampton  &  Hammond  conveyed  the  same  property  to  the 
Dixon  Milling  Company,  and  in  Augfust,  1892,  the  Dixon 
Milling  Company  conveyed  the  same  premises  to  the  Dixon 
Power  and  Lighting  Company,  one  of  the  appellees  in  this 
case.  All  of  the  aforesaid  deeds  and  mortgages  were  re- 
corded at  or  about  the  time  of  their  execution. 

It  will  be  seen  from  an  examination  of  the  deeds  and 
mortgages  in  the  record  that  in  the  various  conveyances, 
from  the  time  of  the  making  of  the  mortgage  of  June  15, 
1868,  by  Underwood  and  Becker  to  P.  L.  and  B.  W.  Under- 
wood, to  the  time  of  the  conveyance  to  the  Dixon  Power 
and  Lighting  Company,  in  1892,  the  grantors  in  the  deeds 
and  mortgages  purported  to  own  and  convey  all  of  the 
premises  in  controversy.  It  appears  from  the  evidence  that 
the  mill  building  on  lot  i  has  been  used  or  possessed  by 
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appellees  and  those  through  whom  they  claimed,  continu- 
ously since  the  conveyance  to  Becker  and  Underwood  by 
Harriet  Godfrey,  in  1866.  It  also  appears  that  the  dam 
has  been  used  to  create  water  power  for  the  operation  of 
the  mill  and  other  industries  adjacent  thereto.  The  repairs 
on  the  dam  were  kept  up  and  paid  for  by  the  various  parties 
interested  in  the  water  power  by  contributions  agreed  on 
from  time  to  time  or  fixed  by  arbitration,  until  in  1880, 
when  an  agreement  was  entered  into  defining  the  rights  of 
the  parties  in  the  dam  and  water  power  created  thereby,  and 
fixing  a  basis  upon  which  the  pa)mient  of  the  expenses  of 
keeping  up  and  repairing  the  dam  were  to  be  made.  It  ap- 
pears that  the  Godfreys  contributed  towards  repairing  the 
dam  until  the  agreement  of  1880  but  paid  nothing  towards 
the  repair  of  the  south  part  of  the  dam  after  that  time. 
The  above  mentioned  agreement,  which  was  recorded,  is  a 
very  lengthy  one  and  cannot  be  set  out  in  this  opinion.  The 
Godfreys  were  not  parties  to  the  agreement.  It  appears, 
however,  from  a  conversation  between  John  Dement  and 
Caleb  Clapp,  two  of  the  parties  to  the  agreement,  and  Wil- 
liam H.  Godfrey,  father  of  appellants,  that  Godfrey  knew 
of  the  fact  of  an  agreement  having  been  made  between  the 
parties  relative  to  the  matter  of  keeping  the  dam  in  repair, 
though  it  does  not  appear  that  he  was  invited  to  become  a 
party  to  it  nor  informed  fully  of  its  terms.  While  there  is 
a  provision  in  the  agreement  of  1880  providing  for  the  man- 
ner in  which  the  interests  of  the  parties  should  rebate  or 
be  reduced  in  the  event  of  anyone  not  a  party  to  the  agree- 
ment having  or  procuring  an  interest  in  said  dam,  race  or 
water  power,  the  provision  is  only  a  precautionary  one,  and 
it  IS  apparent  from  a  reading  of  the  whole  agreement  that 
the  parties  thereto  claimed  to  own  the  whole  dam  and  water 
power  created  thereby.  Appellee  the  Dixon  Power  and 
Lighting  Company,  and  its  predecessors  in  title  back  to  the 
deed  from  the  master  in  chancery  of  the  United  States 
court  to  P.  L.  and  B.  W.  Underwood,  in  1872,  entered  into 
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the  possession  of  the  mill  building  and  dam  under  deeds 
which  purported  to  convey  all  of  the  land  to  the  center  of 
the  river,  without  reservation  or  exception.  These  deeds 
were  recorded.  The  nature  and  location  of  the  premises 
in  controversy  were  of  such  character  that  no  other  pos- 
session than  was  required  for  the  preservation  and  repair 
of  the  dam  was  either  desirable  or  practicable.  For  these 
purposes  the  evidence  tends  to  show  that  from  the  time  the 
agreement  of  1880  was  entered  into  between  the  parties 
claiming  the  dam  and  water  power,  said  parties  and  their 
successors  were  the  only  persons  who  ever  exercised  any 
right  of  possession  over  the  premises  in  controversy.  The 
use  and  reparation  of  the  dam  upon  the  land  in  controversy 
involved  the  use  and  possession  of  the  land  upon  which  it 
stood.  The  deeds  under  and  through  which  appellees  claim 
title  purported  to  convey  to  the  grantees  not  merely  the  land 
upon  which  the  mill  building  stood,  but  also  the  land  upon 
which  the  dam  stood.  These  deeds  being  matters  ot  record 
are  proper  to  be  considered,  in  connection  with  the  acts  of 
the  grantees,  in  determining  whether  their  possession  was 
adverse  to  appellants,  (i  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — ^p.  833,  and  authorities  cited  in  note  3 ;  Dawson  v. 
Edwards,  189  111.  60;  Burgett  v.  Taliaferro,  118  id.  503.) 
The  authorities  hold,  that  where  a  deed  purports  to  convey 
two  tracts  of  land,  to  one  of  which  the  grantor  had  no  title, 
and  the  grantee  enters  into  possession  of  the  tract  to  which 
the  grantor  had  title,  such  possession  is  not  to  be  deemed 
adverse  as  to  the  tract  to 'which  the  grantor  had  no  title, 
and  in  such  case  the  recording  of  the  deed  is  not  to  be  con- 
sidered. But  these  authorities  we  do  not  think  applicable 
to  this  case.  In  this  case  the  premises  are  a  portion  of  lot  i 
in  Mill  block.  That  lot  extends  from  the  north  boundary 
of  River  street  on  the  south  to  the  middle  of  Rock  river, 
and  the  deeds  through  which  appellees  claim  title  purport 
to  convey  a  portion  of  lot  i,  which  embraces  the  land  in 
controversy,  and,  as  we  have  before  said,  the  only  posses- 
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sion  of  the  land  in  controversy  practicable  to  be  taken  was 
taken  by  the  grantees  in  the  said  deeds. 

But  if  it  be  conceded  that  the  evidence  does  not  satis- 
factorily show  a  continuous  adverse  possession  for  twenty 
years,  we  are  of  opinion  the  circuit  court  properly  held  that 
the  Dixon  Power  and  Lighting  Company  had  been  in  the 
continuous  possession  of  the  premises  in  controversy,  under 
claim  and  color  of  title  made  in  good  faith,  for  more  than 
seven  successive  years  before  the  commencement  of  the  suit, 
during  which  time  it  had  paid  all  taxes  assessed  against  the 
said  land,  and  by  reason  thereof  was  the  legal  owner  of  the 
land  in  dispute.  The  Dixon  Power  and  Lighting  Company, 
and  its  immediate  grantor,  the  Dixon  Milling  Company, 
paid  the  taxes  on  all  of  lot  i  in  Mill  block  for  a  period  of 
nineteen  successive  years,  and  if  they  were  in  the  actual  pos- 
session of  the  land  under  claim  and  color  of  title  made  in 
good  faith  during  seven  successive  years  of  this  period  they 
have  established  title  to  the  land  under  section  6  of  the 
Limitation  act.  It  is  apparent  from  all  the  evidence  in  the 
case  that  the  sale  and  conveyance  of  the  property  to  the 
Dixon  Milling  Company  in  1887,  and  by  it  to  the  Dixon 
Power  and  Lighting  Company  in  1892,  were  made  in  good 
faith.  The  question  of  good  faith  is  one  of  fact  and  will  be 
presumed,  and  before  the  effect  of  a  deed  as  color  of  title 
can  be  defeated  on  that  ground,  bad  faith  must  be  estab- 
lished by  proof.  (Dawson  v.  Edwards,  supra,  and  cases 
therein  cited. )  That  these  conveyances  were  made  in  good 
faith  is  not  questioned  by  appellants.  It  then  remains  to  be 
ascertained  whether  appellee  the  Dixon  Power  and  Light- 
ing Company,  and  its  grantors,  had  possession  of  the  prem- 
ises under  color  of  title. 

In  1887  Hosmer,  Cramp  ton  &  Hammond  conveyed  to 
the  Dixon  Milling  Company,  a  corporation,  part  of  Mill 
block,  described  as  follows :  "Bounded  on  the  south  by  the 
north  line  of  River  street,  in  said  city;  on  the  west  by  a 
line  drawn  on  and  along  the  outside  of  the  west  founda- 
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tion  wall  of  the  mill  recently  standing  on  the  premises  here- 
by conveyed  and  known  as  the  'Dixon  mill,'  and  extending 
southwardly  to  said  River  street  and  northwardly  to  Rock 
river ;  on  the  east  by  a  line  parallel  with  said  west  line  and 
commencing  on  said  River  street  at  a  point  125  feet  east 
of  where  said  west  line  intersects  said  River  street ;  on  the 
north  by  Rock  river, — said  premises  having  a  frontage  on 
said  River  street  of  125  feet  and  being  bounded  on  the 
east  and  west  by  right  lines  running  northwardly  from  said 
street  and  extending  to  Rock  river,  as  aforesaid,  together 
with  the  water  power  appurtenant  to  said  premises,  being 
4000  shares  in  the  dam  across  said  Rock  river  in  said  city 
of  Dixon,  and  the  water  power  thereby  created,  together, 
also,  with  the  mill  building  and  any  and  all  structures  on 
said  premises,  and  all  fixtures  and  machinery  of  whatever 
kind  fixed  to  or  used  in  said  mill  building  and  other  struc- 
ture or  structures."  This  deed  was  recorded  February  13, 
1888.  On  January  5,  1889,  the  Dixon  Milling  Company 
by  quit-claim  deed  conveyed  to  the  Dixon  Milling  Com- 
pany, among  other  property,  the  lands  with  the  same  de- 
scription as  was  conveyed  to  it  by  Hosmer,  Crampton  & 
Hammond,  and  on  August  2,  1892,  the  Dixon  Milling  Com- 
pany conveyed  the  property  with  the  same  description  as 
that  contained  in  the  deed  to  the  Dixon  Milling  Company, 
to  the  Dixon  Power  and  Lighting  Company. 

It  is  conceded  that  if  a  description  has  for  its  boundary 
"Rock  river,"  the  land  conveyed  would  extend  to  the  cen- 
ter of  the  river.  With  the  north  boundary  of  the  part  of 
lot  I  in  Mill  block,  as  described  in  the  said  deeds,  extending 
to  the  middle  of  the  river,  color  of  title  is  therefore  estab- 
lished to  the  land  to  the  middle  of  the  river,  including  the 
land  which  the  old  dam  stood  upon  and  is  now  sought  to  be 
recovered.  When  the  Dixon  Milling  Company  received  the 
conveyance,  in  1888,  it  went  into  possession  of  the  property 
by  operating  a  flouring  mill  in  the  building,  using  the  water 
power  created  by  the  dam  for  that  purpose.    It  and  its  suc- 
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cessors  kept  the  dam  in  repair  and  exercised  such  acts  of 
ownership  over  the  land  in  question  as  from  its  nature  and 
location  were  susceptible  of  being  exercised.  The  land  was 
conveyed  to  the  appellee  the  Dixon  Power  and  Lighting 
Company  and  its  grantor,  the  Dixon  Milling  Company,  with 
no  reservation  of  the  land  upon  which  the  dam  stood,  and 
sufficient  acts  of  ownership  were  exercised  over  it  to  com- 
ply with  this  section  of  the  statute.  Possession  of  the  part 
of  the  tract  occupied  by  the  mill  buildings  was  sufficient 
to  give  title  to  the  whole  tract.  It  was  said  in  Zimgibl  v. 
Calumet  Dock  Co,  157  111.  430,  that  "it  is,  of  course,  settled 
law  that  possession  of  part  of  a  tract  of  land  under  color  of 
title  to  the  whole  tract  is  possession  of  the  whole  tract  de- 
scribed in  the  deed."  This  language  was  quoted  in  Belle- 
fontaine  Co.  v.  Niedringhaus,  181  111.  426,  where  the  same 
principle  was  announced.  It  therefore  appears  that  appel- 
lee the  Dixon  Power  and  Lighting  Company  sustained  its 
defense  of  payment  of  taxes,  with  possession  for  seven  suc- 
cessive years  under  claim  and  color  of  title  made  in  good 
faith. 

Appellants  contend  that  the  appellee  the  Dixon  Power 
and  Lighting  Company  was  chargeable  with  notice  of  the 
reservation  and  exception  in  the  deed  of  Harriet  Godfrey 
to  Becker  and  Underwood.  This  court  has  held  that  the 
rule  in  relation  to  notice  of  title  in  another  party  of  ad- 
verse claims  or  defects  in  the  title  is  of  no  consequence,  and 
has  no  application  to  a  claim  of  this  kind  arising  under  this 
section  of  the  Statute  of  Limitations.  Keppel  v.  Dreier,  187 
111.  298 ;  Dickenson  v.  Breeden,  30  id.  279. 

Appellees  having  sustained  their  defense  of  title  under 
tlie  seven-year  Statute  of  Limitations,  it  follows  that  the 
court  did  not  err  in  so  holding  and  in  refusing  appellants' 
propositions  of  law  to  the  contrary.  Arriving  at  this  conclu- 
sion renders  unnecessary  a  discussion  of  the  other  questions 
relative  to  the  chain  of  title  under  which  appellants  claim. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 
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Mary  Brechbei^i^ER 

V. 

Lucy  Wii^on  et  al. 
Opinion  filed  June  ip,  ipoy — Rehearing  denied  Qctober  p,  ipoj* 

1.  WitLS — clear  intent  not  to  vest  estate  until  time  of  distribu- 
tion must  he  carried  out,  A  clear  intention  of  the  testator,  as  gath- 
ered from  the  entire  will,  not  to  vest  a  remainder  until  the  time  of 
distribution,  must  be  carried  out  by  the  courts,  notwithstanding  the 
rule  that  the  law  favors  the  vesting  of  estates. 

2.  Same — rule  as  to  vested  and  contingent  remainders.  A  re- 
mainder is  vested  if,  after  words  giving  a  vested  interest,  a  condi- 
tional clause  for  divesting  it  is  inserted;  but  if  the  conditional 
element  is  incorporated  into  the  description  of  the  remainder-men 
or  the  gift  to  them,  the  remainder  is  contingent. 

3.  Same — when  remainder  does  not  vest  until  time  of  distribu- 
tion. Where  a  will  creates  a  trust  for  the  benefit  of  the  widow  and 
two  minor  children,  and  provides  that  upon  the  death  of  the  widow 
the  remainder  of  the  estate  shall  be  equally  divided  among  such 
of  the  testator's  four  children  (naming  them)  as  may  survive  the 
widow  or  the  issue  of  any  such  children  as  may  have  died  before 
the  widow,  the  remainder  is  contingent,  and  vests  at  the  death  of 
the  widow  in  such  of  the  testator's  children,  or  their  issue,  as  sur- 
vive the  widow. 

Appeai,  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  C.  D.  Myers,  Judge,  presiding. 

Mary  Brechbeller  filed  a  bill  for  partition  in  the  McLean 
county  circuit  court  in  which  she  alleged  that  she  was  the 
owner  of  an  undivided  one-fourth  part  of  certain  real  estate 
which  formerly  belonged  to  her  father-in-law,  John  Brech- 
beller, who  died  December  20,  1889,  leaving  a  last  will, 
which  was  afterwards  admitted  to  probate  in  the  McLean 
county  court.  Lucy  Wilson,  Nannie  Belle  Koos  and  Adolph 
F.  Brechbeller,  surviving  children  of  John  Brechbeller,  and 
Charles  Lamp,  as  trustee  under  the  will  of  John  Brechbel- 
ler, were  made  parties  defendant.  The  defendants  other 
than  the  trustee  interposed  a  demurrer  to  the  bill,  which 
was  sustained,  whereupon  the  bill  was  amended,  and  the  de- 
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murrer  was  extended  to  the  amended  bill  and  again  sus- 
tained, and  the  complainant  electing  to  stand  by  her  bill  it 
was  dismissed  for  want  of  equity  and  a  decree  was  ren- 
dered against  the  complainant  for  costs,  from  which  Mary 
Brechbeller,  complainant  below,  prosecutes  this  appeal. 

The  controversy  here  turns  on  the  construction  of  the 
last  will  of  John  Brechbeller.  By  the  first  paragraph  of  said 
will  the  testator  provided  for  the  payment  of  his  debts  and 
funeral  expenses.  The  second  paragraph  gives  his  daugh- 
ter Lucy  Wilson  $300,  to  be  paid  out  of  the  personal  es- 
tate. The  third  paragraph  devises  to  Frank  Oberkoetter 
and  Charles  Lamp,  as  trustees,  for  the  benefit  of  the  widow 
and  two  minor  children,  Adolph  P.  and  Nannie  Belle  Brech- 
beller, all  of  the  residue  and  remainder  of  testator's  prop- 
erty, to  have  and  to  hold  in  trust  for  the  use  and  benefit 
of  the  widow  and  the  two  children  above  named,  for  the 
uses  and  purposes  and  subject  to  the  limitations  therein 
expressed.  The  fourth  paragraph  directs  that  the  trustees 
shall  have  full  charge  of  the  estate,  (with  no  power  of  sale,) 
and  that  they  shall  secure,  collect,  hold  and  invest,  for  in- 
crease and  accumulation,  all  of  his  personal  estate  and  the 
income  from  the  real  estate,  and  that  the  trustees  shall  from 
said  income  pay  to  the  said  widow  sucfi  sums  from  the  trust 
estate  as  shall  be  deemed  necessary  for  her  comfortable  sup- 
port during  the  term  of  her  natural  life  if  she  remains  un- 
married, such  payments  to  cease  on  her  re-marriage;  and 
said  trustees  are  also  directed  to  pay  to  the  legal  guardian 
of  Adolph  P.  and  Nannie  Belle  Brechbeller  such  sum  or 
sums  as  shall  be  deemed  necessary  for  their  support  and 
education  until  they  attain  their  majority.  The  fifth  is  the 
paragraph  under  which  appellant  claims  a  one-fourth  in- 
terest in  the  real  estate  in  question.  Whether  appellant  has 
such  interest  depends  upon  a  construction  of  the  fifth  para- 
graph of  the  will.    That  paragraph  is  as  follows : 

^'Fifthly — I  direct  that  on  the  death  of  my  said  wife, 
Caroline  Brechbeller,  the  said  trust  estate  shall  cease  and 
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be  determined,  and  that  all  of  the  residue,  rest  and  remain- 
der of  my  estate,  real,  personal  and  mixed,  then  remaining 
in  the  hands  of  said  trustees,  shall  be  equally  divided  among 
such  of  my  four  children,  John  Brechbeller,  Lucy  Wilson, 
Adolph  F.  Brechbeller  and  Nannie  Belle  Brechbeller,  as 
may  survive  my  said  wife,  or  the  issue  of  any  of  my  said 
children  who  may  have  died  before  my  wife,  such  issue  to 
take  the  share  which  would  have  belonged  to  the  parent; 
and  in  the  event  of  the  death  of  any  one  or  more  of  my 
said  four  children  without  issue  before  the  death  of  my  said 
wife,  then  his,  her  or  their  share  of  said  residue,  rest  and 
remainder  of  my  estate  shall  belong  equally  to  the  surviv- 
ors and  the  children  of  any  who  may  have  died  leaving 
issue,  such  issue  to  take  the  share  which  would  have  be- 
longed to  the  parent.  And  I  hereby  give,  devise  and  be- 
queath to  those  of  my  said  children  who  may  be  living  at 
the  time  of  the  death  of  my  said  wife  and  to  the  issue  of 
those  of  my  said  children  who  may  have  died  as  aforesaid, 
the  said  residue,  rest  and  remainder  of  my  estate  in  this 
fifth  paragraph  of  my  will  mentioned,  in  the  manner  in  this 
said  fifth  paragraph  above  stated,  as  their  absolute  property 
forever,  in  fee  simple." 

At  the  time  of  his  death  the  testator,  in  addition  to  his 
widow  and  the  three  children  above  referred  to,  left  an- 
other son  surviving  him,  whose  name  was  John  Brechbel- 
ler. The  last  named  son  was  the  husband  of  the  appellant, 
Mary  Brechbeller.  John  Brechbeller,  the  soh,  died  intes- 
tate January  lo,  1893,  never  having  made  any  disposition 
of  his  interest  under  the  will,  and  leaving  Herman  Brech- 
beller his  only  child  and  heir-at-law.  Herman  Brechbeller 
died  March  16,  1898,  intestate,  leaving  his  mother,  appel- 
lant herein,  as  his  only  heir-at-law.  Caroline  Brechbeller, 
widow  of  the  testator,  died  in  1906,  having  never  re-married. 

Edmund  O'Conneli.,  and  D.  D.  Donahue,  for  appel- 
lant. 
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Barry  &  Morrissey,  for  appellees. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

Appellant  contends  that  paragraph  5  creates  a  vested 
remainder  in  the  four  children  of  the  testator,  subject  only 
to  be  divested  by  death  without  issue  before  the  life  estate 
expired;  that  appellant's  husband  having  died  leaving  is- 
sue, his  interests  became  absolute,  under  the  will,  in  his  son, 
Herman,  by  whose  death  the  estate  passed  to  his  mother, 
appellant  herein.  Appellees  contend  that  the  interests  of 
the  four  children  were  contingent;  that  only  those  living 
when  the  life  estate  expired  could  take  under  the  will,  and 
that  it  was  the  intention  of  the  testator  that  the  issue  of 
such  of  his  children  as  might  die  before  the  life  estate  was 
extinguished  should  be  substituted  for  the  deceased  child, 
and  that  the  interests  of  such  issue  were  contingent  and 
would  vest  only  in  such  issue  as  might  be  living  at  the  time 
of  distribution. 

It  is  to  be  noted  that  by  the  third  and  fourth  paragraphs 
of  the  will  the  testator  devised  the  estate  to  the  trustees 
to  manage,  control,  invest  and  accumulate,  and  to  pay  out, 
from  time  to  time,  such  sums  as  might  be  necessary  for  the 
support  of  the  widow  and  for  the  nurture  and  education  of 
the  two  minor  children.  There  is  nothing  obscure  or  doubt- 
ful about  the  trust  estate.  It  is  to  continue  until  the  widow 
dies  or  re-marries.  By  the  fifth  paragraph  the  testator  then 
directs  that  at  the  death  of  his  wife  the  trust  estate  shall 
cease  and  be  determined,  and  "that  all  of  the  residue,  rest 
and  remainder  of  my  estate,  real,  personal  and  mixed,  then 
remaining  in  the  hands  of  said  trustees,  shall  be  equally 
divided  among  such  of  my  four  children  (naming  them) 
as  may  survive  my  said  wife,  or  tjie  issue  of  any  of  my  said 
children  who  may  have  died  before  my  wife,  such  issue  to 
take  the  share  that  would  have  belonged  to  the  parent." 

Appl3ring  the  general  rule  that  the  expressed  intention 
of  the  testator,  as  gathered  from  a  consideration  of  the 


Digitized  by  VjOOQ IC 


506  BRECHBfiLLER  V.  WlLSON.  [228  DL 

whole  instrument,  must  be  regarded  as  of  controlling  im- 
portance in  the  construction  of  the  will,  this  court  has  held 
that  where  it  clearly  appears  from  the  entire  will  that  the 
remainder  was  not  to  vest  until  the  period  of  distribution 
such  intent  must  be  carried  out  by  the  courts,  notwithstand- 
ing the  law  favors  the  vesting  of  estates.  (Starr  v.  Wil- 
loughby,  218  111.  485.)  In  Cummings  v.  Hamilton,  220  111. 
480,  it  was  held  that  where  a  life  estate  was  devised  and 
the  remainder  to  Harry  C.  Cummings,  provided  that  he  sur- 
vived the  life  tenant,  the  remainder  was  contingent.  It  was 
there  said :  "The  property  was  to  pass  to  Harry  C.  Cum- 
mings upon  an  uncertain  and  dubious  event,  viz.,  if  he 
'  survived  the  life  tenant,  and  was  therefore  a  contingent  re- 
mainder." The  testator  may  control  his  estate  until  the  time 
for  division  or  distribution  arrives.  (Ebey  v.  Adams,  135 
111.  80.)  In  the  case  at  bar  the  testator  devised  his  estate  to 
the  trustees  during  the  life  or  widowhood  of  his  wife,  and 
directed  the  trustees,  upon  the  death  of  the  life  tenant,  to 
divide  the  residue  among  such  of  his  children  as  survived 
the  widow  and  the  issue  of  such  as  might  have  predeceased 
the  life  tenant,  and  providing  that  the  issue  should  receive 
the  share  that  would  have  gone  to  the  parent.  Reading  the 
fifth  clause  of  the  will  in  connection  with  the  third  and 
fourth  clauses,  it  seems  clear  that  the  testator  intended  to 
postpone  the  vesting  of  the  estate  until  the  life  estate  ex- 
pired, and  at  that  time  the  estate  should  be  divided  among 
such  persons  as  answered  the  description  of  "children  or 
issue  of  deceased  children"  at  the  period  of  distribution. 
Appellant  was  not  in  either  class,  hence  had  no  interest  in 
the  estate. 

The  estate  of  the  children,  under  the  fifth  clause,  was  a 
contingent  remainder.  Gray,  in  his  Rule  Against  Perpetui- 
ties, (sec.  108,)  lays  down  the  following  clear  test  for  dis- 
tinguishing between  a  vested  and  a  contingent  remainder: 
"Whether  a  remainder  is  vested  or  contingent  depends  upon 
the  language  employed.     If  the  conditional  element  is  in- 
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corporated  into  the  description  of  or  the  gift  to  the  remain- 
der-man, then  the  remainder  is  contingent;  but  if,  after 
words  giving  a  vested  interest,  a  clause  is  added  divesting 
it,  the  remainder  is  vested.  Thus,  a  devise  to  A  for  Ufe, 
remainder  to  his  children,  but  if  any  child  dies  in  the  life- 
time of  A  his  share  to  go  to  those  who  survive,  the  share 
of  each  child  is  vested,  subject  to  be  divested  by  its  death ; 
but  a  devise  to  A  for  life,  remainder  to  such  of  his  children 
as  survive  him,  the  remainder  is  contingent"  The  above 
statement  of  the  rule  is  in  accordance  with  the  previous  de- 
cisions of  this  court.  City  of  Peoria  v.  Darst,  loi  111.  609; 
Smith  V.  West,  103  id.  332. 

The  appellant  had  no  interest  in  the  premises,  and  the 
court  properly  dismissed  the  bill  for  want  of  equity.  The 
decree  is  affirmed.  ^^^^^^  ^^^^^^^ 


John  H.  Fifer 

V. 

Melissa  E.  Allen  et  al. 

Opinion  Med  October  23,  ipoy. 

1.  Wills — when  death  of  first  taker  is  contemplated  as  taking 
place  before  death  of  testator.  Where  there  is  a  devise  simpliciter 
to  one  person  and  in  case  of  his  death  to  another,  there  being  no 
contingent  or  doubtful  circumstances  connected  with  such  death,  it 
will  be  considered  by  the  courts  that  the  testator  intended  the  death 
of  the  first  taker  to  precede  his  own,  and  if  the  first  taker  survives 
the  testator  the  devise  over  is  defeated. 

2.  Same — effect  where  death  of  first  taker  is  to  take  place  under 
contingent  circumstances.  Where  there  is  a  devise  simpliciter  to 
one  person,  coupled  with  a  devise  over  to  another  in  case  of  the 
death  of  the  first  taker  under  circumstances  which  may  or  may  not 
take  place,  such  as  without  child  or  children  him  surviving,  the  de- 
vise over,  imless  controlled  by  other  provisions  of  the  will,  will  take 
effect  upon  the  death  of  the  first  taker,  under  the  circumstances 
specified,  either  before  or  after  the  death  of  the  testator. 
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3.  Same — when  first  devisee  takes  a  base  or  determinable  fee. 
A  devise  to  one  person  but  in  case  of  his  death  without  an  heir  of 
his  body  living  and  in  being  at  the  time  of  his  death  then  to  another 
person  absolutely,  creates,  in  the  event  of  the  first  taker  surviving 
the  testator,  a  base  or  determinable  fee,  subject  to  an  executory  de- 
vise to  the  second  taker  in  case  of  the  death  of  the  first  taker  with- 
out an  heir  of  his  body  living  and  in  being  at  the  time  of  his  death. 

4.  Waste — when  equitable  waste  will  not  be  enjoined,  A  court 
of  chancery  will  interfere  to'  enjoin  equitable  waste  by  the  owner 
oi  a  base  or  determinable  fee  only  when  the  contingency  which  is 
to  determine  the  estate  is  reasonably  certain  to  happen  and  the^ 
waste  is  of  such  a  character  as  to  charge  the  owner  with  a  wanton 
and  unconscientious  abuse  of  his  rights. 

5.  Remainders — second  taker,  in  case  of  base  fee,  has  mere  ex- 
pectancy. In  the  case  of  a  base  or  determinable  fee  the  person  who 
is  to  take  in  the  event  of  the  happening  of  the  contingency  which  is 
to  determine  the  first  taker's  estate  has  only  an  expectancy,  which 
he  cannot  call  upon  the  courts  to  protect;  nor  can  he  recover  for 
taxes  voluntarily  paid  by  him  upon  the  land,  nor  is  he  entitled  to 
condemnation  money  if  part  is  condemned  for  railroad  right  of  way. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  C.  D.  Myers,  Judge,  presiding. 

Jesse  E.  Hoffman,  for  appellant : 

When  the  death  of  the  first  taker  is  coupled  with  cir- 
cumstances which  may  or  may  not  take  place,  as,  for  in- 
stance, death  under  age  or  without  children,  the  devise  over, 
unless  controlled  by  other  provisions  of  the  will,  takes  effect, 
according  to  the  ordinary  and  general  meaning  of  the  words, 
upon  death,  under  the  circumstances  indicated,  at  any  time, 
whether  before  or  after  the  death  of  the  testator.  Summers 
V.  Smith,  127  111.  645 ;  Smith  v.  Kimbell,  153  id.  368. 

A  devise  of  real  estate  to  a  testator's  son  but  in  case  the 
son  should  die  leaving  no  heirs  then  the  property  devised  to 
descend  to  named  persons,  passes  a  base  or  determinable 
fee  to  the  son,  which  will  determine  upon  the  death  of  the 
son  at  any  time  without  leaving  children,  where  there  is  no 
other  provision  of  the  will  showing  a  contrary  intention. 
Bradsby  v.  Wallace,  202  111.  239. 
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If  it  is  the  rule  that  where  there  is  a  bequest  to  one  per- 
son absolutely  and  in  case  of  his  death  without  issue  to  an- 
other, the  contingency  referred  to  is  a  death  in  the  lifetime 
of  the  testator.  The  rule  does  not  apply  when  a  point  of 
time  other  than  the  death  of  the  testator  is  mentioned  or  in- 
dicated to  which  the  contingency  can  be  referred.  King  v. 
King,  215  111.  100;  2  Jarman  on  Wills,  756. 

The  court  should  put  itself  as  fully  as  possible  in  the  sit- 
uation of  the  testator  whose  langfuage  is  to  be  interpreted. 
I  Jarman  on  Wills,  422. 

Louis  FitzHenry,  for  appellees : 

Where  real  estate  is  devised  in  terms  denoting  an  inten- 
tion that  the  primary  devisee  should  take  a  fee  on  the  death 
of  the  testator,  coupled  with  a  devise  over  in  case  of  his 
dying  without  issue,  the  words  refer  to  a  death  without  is- 
sue during  the  lifetime  of  the  testator,  and  the  primary 
devisee  surviving  the  testator  takes  an  absolute  estate  in  fee 
simple.  Kohtz  v.  Bldred,  208  111.  60;  King  v.  Kingj  215 
id.  100;  Arnold  v.  Alden,  173  id.  229. 

Where  the  exceptions  are  disallowed  and  counsel  elects 
to  abide  by  his  exceptions  and  files  no  replication  then  the 
answer  will  be  taken  as  true.  Mix  v.  People,  116  111.  265; 
Prettyman  v.  Barnard,  37  id.  105. 

Mr.  Justice  Cartwrigiit  delivered  the  opinion  of  the 
court: 

John  H.  Fifer,  the  appellant,  filed  his  bill  in  equity  in 
the  circuit  court  of  McLean  county  against  Melissa  E.  Al- 
len, John  H.  Allen  and  the  county  treasurer  of  McLean 
county,  the  appellees,  alleging  that  appellant's  father,  John 
Fifer,  died  in  April,  1884,  seized  of  95  J4  acres  of  land  in 
said  county,  and  leaving  a  last  will  and  testament  executed 
the  previous  February,  by  which,  after  providing  for  the 
payment  of  his  just  debts  and  funeral  expenses,  the  resi- 
due of  his  property,  both  real  and  personal,  was  devised  and 
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bequeathed  as  follows:  "To  my  two  grandchildren,  Me- 
lissa E.  Allen  and  John  H.  Allen,  share  and  share  alike; 
but  should  either  of  my  grandchildren  die  without  an  heir 
of  his  or  her  body  living  or  in  being  at  the  time  of  the 
death  of  such  grandchild,  then  it  is  my  will  that  the  share 
of  such  deceased  grandchild  shall  go  to  my  son,  John  H. 
Fifer,  absolutely ;  and  in  case  both  of  my  said  grandchildren 
should  die  without  heirs  of  their  bodies  living  or  in  being 
at  the  time  of  their  death,  then  it  is  my  will  that  both  shares, 
or,  what  is  the  same  thing,  the  whole  of  my  estate,  shall 
go  to  my  son,  John  H.  Fifcr,  absolutely."  The  further  al- 
legations of  the  bill  were,  that  John  H.  Allen  had  not  been 
heard  from  for  many  years  and  was  dead;  that  the  com- 
plainant was  owner,  under  the  will,  of  an  undivided  one- 
half  of  the  premises ;  that  Melissa  E.  Allen  was  about  forty 
years  old,  childless,  not  in  good  health  and  not  likely  to 
have  a  child  in  the  future,  so  that  complainant  was  the  prob- 
able owner  of  the  other  undivided  one-half;  that  at  the  time 
the  will  was  made  the  testator  was  seventy-nine  years  old ; 
that  John  H.  Allen  and  Melissa  E.  Allen  were  son  and 
daughter  of  a  deceased  daughter  of  the  testator,  the  boy 
being  twenty  and  the  girl  eighteen  years  old  and  neither 
of  them  married  at  the  time  the  will  was  made;  that  Me- 
lissa E.  Allen  had  occupied  the  premises  since  the  death  of 
the  testator  and  was  cutting  off  timber  and  had  neglected 
to  pay  the  taxes;  that  complainant  had  redeemed  from  a 
sale  for  taxes  on  one  tract  and  had  paid  the  taxes  on  an- 
other after  publication  and  before  judgment,  and  that  under 
a  judgment  of  condemnation  rendered  by  the  county  court 
of  McLean  county  for  the  right  of  way  of  an  electric  rail- 
road, $310  had  been  paid  to  the  county  treasurer  for  the 
use  of  those  entitled  to  it.  Complainant  claimed  one-half  of 
the  condemnation  money  and  prayed  for  a  decree  finding 
that  John  H.  Allen  was  dead;  that  complainant  was  the 
owner  of  an  undivided  one-half  of  the  premises;  that  Me- 
lissa E.  Allen  should  be  decreed  to  pay  the  complainant  the 
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amount  paid  to  redeem  from  the  tax  sale  and  to  prevent  a 
sale,  and  should  be  restrained  from  waste  and  from  draw- 
ing any  money  from  the  county  treasurer  except  upon  giv- 
ing a  bond  to  secure  the  same  to  the  complainant  if  she 
should  die  without  issue.  John  H.  Allen  was  not  dead,  but 
appeared  and  with  Melissa  E.  Allen  answered  the  bill  and 
filed  a  cross-bill.  By  their  answer  and  cross-bill  they  de- 
nied that  complainant  had  any  interest,  under  the  will,  in 
the  premises,  and  alleged  that  the  provision  set  forth  in  the 
complainant's  bill  was  merely  for  substitution  in  the  event 
that  one  or  both  of  them  should  die  without  leaving  issue 
of  his  or  her  body  prior  to  the  death  of  the  testator,  and 
that  both  having  survived  the  testator,  they  took  the  whole 
estate  in  fee  simple.  They  admitted  the  payment  of  $310 
to  the  county  treasurer  as  compensation  for  the  right  of 
way  and  claimed  the  money.  The  cross-bill  asked  for  a 
construction  of  the  will  as  contended  for  in  the  answer  and 
cross-bill,  and  prayed  for  an  order  directing  the  county 
treasurer  to  pay  to  the  complainants  in  said  cross-bill  the 
said  sum  of  money.  The  cross-bill  was  answered  and  the 
cause  was  heard  upon  the  pleadings.  The  court  construed 
the  will  as  contended  for  by  John  H.  Allen  and  Melissa  E. 
Allen,  defendants  in  the  original  bill  and  complainants  in 
the  cross-bill,  and  held  that,  inasmuch  as  they  survived  the 
testator,  the  complainant,  John  H.  Fifer,  had  not  and  never 
could  have  any  right,  title  or  interest  in  the  land.  The  orig- 
inal bill  was  dismissed  and  the  county  treasurer  was  ordered 
to  pay  the  sum  of  $310  to  the  complainants  in  the  cross- 
bill. From  that  decree  an  appeal  was  taken  to  this  court, 
and  the  question  to  be  determined  is,  whether  the  testator, 
in  employing  the  words  of  the  will  relating  to  the  death  of 
either  or  both  of  his  grandchildren  without  a  child  or  chil- 
dren living  or  in  being  at  the  time  of  the  death  of  either 
or  both  of  them,  referred  to  the  death  of  said  grandchil- 
dren, or  either  of  them,  before  his  death,  or  referred  to  such 
death  at  any  time  before  or  subsequent  to  his  death. 
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The  purpose  of  courts  in  construing  a  will  is  to  ascer- 
tain the  intention  of  the  testator,  so  that  such  intention 
may  be  given  effect  if  not  prohibited  by  law.  The  object 
to  be  attained  is  to  give  the  will  the  interpretation  and 
meaning  which  the  testator  intended,  and  his  intention  will 
be  carried  out  whenever  it  can  be  done  without  violating 
some  established  rule  of  law  or  public  policy.  {Crerar  v. 
Williams,  145  111.  625;  Bradsby  v.  Wallace,  202  id,  239; 
Perry  v.  Bowman,  151  id.  25.)  To  ascertain  the  intention 
of  the  testator  the  entire  will  is  to  be  considered  and  the 
different  parts  compared  in  view  of  the  circumstances  ex- 
isting when  it  was  made,  and  the  question  is,  what  did 
the  testator  intend?  {Young  v.  Harklcroad,  166  111.  318; 
Johnson  v.  Askcy,  190  id.  58.)  Considering  the  language 
used  by  the  testator  in  this  case  in  its  natural  and  primary 
sense,  it  must  be  held  to  refer  to  the  death  of  either  or  both 
of  the  grandchildren  without  issue  at  any  time,  either  be- 
fore or  after  the  death  of  the  testator.  Unless  something 
is  said  in  the  context  which  requires  such  a  construction,  it 
would  not  naturally  be  understood  that  the  testator  intended 
that  the  death  of  either  or  both  of  the  grandchildren  with- 
out issue  must  happen  within  some  particular  period  or  be- 
fore some  other  event. 

In  the  case  of  Thomas  v.  Miller,  161  111.  60,  there  was  a 
devise  to  the  testator's  son  with  this  provision:  "And  in 
case  of  his  death  without  living  heirs  of  his  own  the  whole 
shall  then  revert  to  my  heirs,  but  should  he  have  heirs  of 
his  own  body  at  his  decease,  they  shall  share  equally  with 
the  rest  of  my  heirs."  It  was  argued  that  the  provision 
showed  the  intention  of  the  testator  to  be  that  the  gift  over 
was  in  substitution  of  the  primary  gift  in  the  event  of  his 
son's  death  in  the  lifetime  of  the  testator,  but  the  court 
could  not  concur  in  that  construction.  The  court  said 
(p.  70)  :  "Indeed,  no  such  construction  can  be  given  to 
clause  6  of  the  will  without  adding  thereto  the  words  'dur- 
ing the  life  of  the  testator,'  or  other  language  of  similar 
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import,  and  we  are  aware  of  no  authority  which  would 
authorize  the  courts,  in  construing  the  will,  to  add  anything 
to  any  of  its  provisions."  It  was  held  that  the  words,  when 
given  their  natural  meaning,  could  only  be  construed  as  re- 
ferring to  death  at  any  time.  The  court  quoted  at  length 
from  the  decision  of  Lord  Cairns  in  the  case  of  O'Mahoney 
V.  Burden,  12  Moak,  22,  part  of  which  is  as  follows:  "A 
bequest  to  A,  and  if  he  shall  die  unmarried  or  without  chil- 
dren, to  B,  is,  according  to  the  ordinary  and  literal  meaning 
of  the  words,  an  absolute  gift  to  A,  defeasible  by  an  execu- 
tory gift  over  in  the  event  of  A  dying  at  any  time  under 
the  circumstances  indicated,  namely,  unmarried  or  without 
children." 

Mr.  Kales,  in  his  work  on  Future  Interests,  (sec.  199,) 
says:  "In  the  case  of  a  gift  if  the  first  taker  die  without 
issue,  'without  issue'  may  mean  'if  the  first  taker  die  in  the 
lifetime  of  the  testator  without  issue,  then  the  second  taker 
shall  stand  in  his  place  to  prevent  a  lapse.'  This,  however, 
must  be  an  unusual  construction  and  should  require  direct 
support  from  the  context  of  the  instrument.  The  primary 
and  most  usual  meaning  of  the  phrase  'die  without  issue,' 
is,  'if  the  first  taker  die  without  issue  either  before  or  after 
the  testator's  death.' " 

The  rule  established  in  the  case  of  O'Mahoney  v.  Bur- 
dett  has  since  been  followed  in  England,  and  it  has  been 
considered  that  there  is  a  manifest  distinction  between  a 
devise  over,  not  in  case  of  the  death  of  the  first  devisee, 
which  is  inevitable,  but  upon  the  happening  of  a  contingent 
event,  such  as  the  death  of  the  first  devisee  without  issue. 
In  case  of  a  devise  simpliciter  to  one  person  and  if  he  should 
die,  to  another,  the  courts  of  England  and  this  country  have 
construed  the  will  upon  the  theory  that  the  testator  must 
have  had  some  contingency  in  view,  and  inasmuch  as  the 
death  of  the  first  devisee  is  a  certain  and  not  a  contingent 
event,  the  testator  must  have  contemplated  death  within 
some  particular  period  of  time,  and  to  prevent  a  lapse  and 
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in  favor  of  vested  rather  than  contingent  interests,  they 
have  considered  the  hfe  of  the  testator  to  be  that  period. 
In  the  caset)f  Crane  v.  Cowell,  2  Curtis,  178,  the  court,  re- 
ferring to  the  rule  of  construction  just  stated,  said :  "But 
it  is  manifest  that  the  whole  basis  of  this  reasoning  fails  if 
the  will  gives  the  property  over,  not  simply  if  the  legatee 
die,  but  if  his  death  is  connected  with  some  collateral  event, 
such  as  dying  without  issue,  which  is  contingent.  In  such 
a  case  there  is  no  necessity  to  seek  for  a  contingency  or  for 
engrafting  on  the  language  of  the  testator  a  limit  of  time 
during  which  the  event  is  to  happen  to  render  it  contingent, 
for  the  testator  has  himself,  in  terms,  announced  an  event 
which  may  or  may  not  happen  after  his  decease,  as  a  con- 
tingency upon  which  the  property  is  to  go  over." 

In  Btichanan  v.  Buchanan,  99  N.  C.  308,  the  court  con- 
sidered a  will  which  made  a  gift  to  the  testator's  son  Rich- 
mond, but  if  Richmond  should  die  without  a  bodily  heir, 
another  son,  Andrew,  was  to  have  the  property.  The  court 
said :  "The  testator  in  the  will  before  us  limits  the  property 
to  one  son  upon  the  death  of  the  other  without  issue,  and 
with  no  other  qualifying  restriction.  How,  then,  by  con- 
struction, can  such  a  restriction  as  requires  the  death  to 
occur  before  the  death  of  the  testator  be  introduced  into  the 
clause  and  it  be  made  to  speak  what  testator  has  not  said  ?" 

In  the  case  of  Britten  v.  Thornton,  112  U.  S.  526,  the 
will  under  consideration  gave  certain  property  to  Eliza  Ann 
Thornton,  with  a  provision  that  if  she  should  die  in  her 
minority  and  without  lawful  issue  then  living  the  land 
should  revert  to  the  estate.  The  court,  citing  O'Mahoney  v. 
Burdett  and  Jarman  on  Wills,  (chap.  49,)  said:  "When, 
indeed,  a  devise  is  made  to  one  person  in  fee  and  in  case  of 
his  death  to  another  in  fee,  the  absurdity  of  speaking  of 
the  one  event  which  is  sure  to  occur  to  all  living  as  uncer- 
tain or  contingent  has  led  the  courts  to  interpret  the  devise 
over  as  referring  only  to  death  in  the  testator's  lifetime. 
But  when  the  death  of  the  first  taker  is  coupled  with  other 
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circumstances  which  may  or  may  not  ever  take  place,  as,  for 
instance,  death  under  age  or  without  children,  the  devise 
over,  unless  controlled  by  other  provisions  of  the  will,  takes 
effect,  according  to  the  ordinary  and  literal  meaning  of  the 
words,  upon  death,  under  the  circumstances  indicated,  at  any 
time,  whether  before  or  after  the  death  of  the  testator." 

The  question  came  before  this  court  in  Summers  v. 
Smith,  127  111.  645,  under  a  will  containing  this  provision: 
"It  is  further  my  will,  in  case  any  of  my  sons  to  whom  I 
have  bequeathed  property  in  this  my  last  will  and  testament 
should  die  without  heirs  of  his  body,  the  real  estate  I  have 
bequeathed  to  him  shall  go  to  his  surviving  brothers  or 
brother  and  the  personalty  to  all  the  other  heirs,  equally." 
The  dispute  was  whether  those  words  should  be  construed 
as  meaning  death  within  the  lifetime  of  the  testator  or  death 
at  any  time  without  heirs  of  the  body.  The  court  said  there 
might  be  cases  found  seeming  to  sanction  the  first  alterna- 
tive, but  that  the  accepted  English  rule  is,  when  the  death 
of  the  first  taker  is  coupled  with  other  circumstances  which 
may  or  may  not  take  place,  as,  for  instance,  death  under 
age  or  without  children,  the  devise  over,  unless  controlled 
by  other  provisions  of  the  will,  takes  effect,  according  to 
the  ordinary  and  literal  meaning  of  the  words,  upon  death, 
under  the  circumstances  indicated,  at  any  time,  whether  be- 
fore or  after  the  death  of  the  testator.  The  court  adopted 
that  rule,  and  cited  in  support  of  it  cases  including  O'Maho- 
ney  v.  Burdett,  Britten  v.  Thornton  and  Crane  v.  CowelL 
The  court  held  that  the  devise  to  the  son  was  plainly  a  fee 
determinable  upon  his  death  w'ithout  heirs  of  his  body. 

In  the  case  of  Smith  v.  Kimbell,  153  111.  368,  the  testa- 
trix devised  real  estate  to  her  daughter,  Sarah  Jane  Spears, 
and  added :  "Should  the  said  Sarah  Jane  Spears  die  leav- 
ing no  heirs,  I  will  and  direct  that  all  of  the  above  described 
property  shall  be  equally  divided  between  my  sisters."  The 
court  said  that  it  was  most  strenuously  contended  by  coun- 
sel for  appellant  that  the  words  "die  leaving  no  heirs"  re- 
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ferred  to  the  death  of  the  devisee  in  the  lifetime  of  the 
testatrix,  but  it  was  held  that  the  cases  cited  which  seemed 
to  sustain  that  rule  were  not  applicable,  and  that  when  the 
death  of  the  first  taker  is  coupled  with  other  circumstances 
which  may  or  may  not  ever  take  place,  as,  for  instance, 
death  tmder  age  or  without  children,  the  devise  over,  unless 
controlled  by  other  provisions  of  the  will,  takes  effect  upon 
death,  under  the  circumstances  indicated,  at  any  time, — cit- 
ing Britten  v.  Thornton  and  Btu:hanan  v.  Buchanan. 

In  Strain  v.  Sweeny,  163  111.  603,  there  was  a  devise  to 
the  testator's  son,  Dennis  S.  Sweeny,  of  the  testator's  home- 
stead, but  in  case  Dennis  should  die  without  issue  of  his 
body  the  property  was  to  go  to  the  heirs  of  Nelson  C. 
Sweeny.  Dennis  survived  his  father,  and  the  court  held  the 
intention  to  be  that  the  homestead  should  go  to  him,  but  if 
he  should  die  without  leaving  any  children  when  he  died, 
the  homestead  should  go  to  the  heirs  of  Nelson.  It  was  said 
that  it  could  not  be  known  until  the  death  of  Dennis  that 
the  contingency  would  happen  by  which  the  limitation  over 
was  to  take  effect. 

In  the  case  of  Lombard  v.  Witbeck,  173  111.  396,  there 
was  a  devise  to  the  testator's  three  grandchildren  in  trust 
for  their  use  and  benefit,  with  a  provision  in  case  any  one 
or  more  of  them  should  die  without  leaving  issue  or  de- 
scendants of  issue,  the  share  of  one  so  dying  should  go  to 
the  survivor  or  survivors,  and  in  case  of  the  death  of  all 
three  without  either  of  tliem  leaving  issue  or  descendants 
of  issue,  all  of  the  estate  should  descend  to  a  son  of  the 
testator.  It  was  held  that  the  will  devised  a  base  or  deter- 
minable fee,  which  would  end  upon  death  without  issue  or 
descendants.  That  conclusion  could  not  have  been  reached 
without  holding  that  the  words  of  the  will  referred  to  death 
at  any  time. 

In  Gannon  v.  Peterson,  193  111.  372,  there  was  a  devise 
to  the  testator's  three  sons,  with  a  provision  that  upon  the 
death  of  either  of  them  the  surviving  brother  or  brothers 
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should  take  his  share,  and  in  case  all  three  should  die  with- 
out issue,  the  property  should  go  to  other  named  persons. 
Two  of  the  sons  died  without  issue  after  the  death  of  the 
testator,  and  it  was  held  that  they  had  a  base  or  determinable 
fee,  and  that  when  they  died  the  gift  over  took  effect  and 
the  title  to  the  property  vested  in  the  survivor. 

In  Thompson  v.  Becker,  194  111.  119,  there  was  a  de- 
vise to  a  daughter  and  four  sons,  with  a  provision  that  if 
any  of  the  sons  should  die  leaving  no  children,  the  share 
or  shares  of  such  deceased  son  or  sons  should  go  to  the  sur- 
vivors of  the  five  children.  One  of  the  sons  died  after  the 
death  of  the  testator,  and  it  was  held  that  his  interest  passed 
to  the  survivors.  The  court  necessarily  held  that  the  sur- 
vivorship referred  to  a  date  subsequent  to  testator's  death. 

In  Bradsby  v.  Wallace,  202  111.  239,  property  was  given 
by  will  to  the  testator's  son,  James  A.  Bradsby,  with  a  pro- 
vision that  if  he  should  die  leaving  no  heirs,  which  meant 
children,  the  devised  property  was  to  descend  to  others. 
The  rule  was  there  again  stated  in  practically  the  same  lan- 
guage as  in  the  other  cases,  and  the  cases  of  Fishback  v. 
Joesting,  183  111.  463,  and  Arnold  v.  Alden,  173  id.  229, 
were  held  not  to  conflict  in  any  way  with  that  rule. 

Counsel,  in  contending  for  a  contrary  view,  relies  upon 
tRe  statement  in  the  American  and  English  Encyclopedia  of 
Law,  (vol.  17,  2d  ed.  573,)  as  follows:  "Where  real  es- 
tate is  devised  in  terms  denoting  an  intention  that  the  pri- 
mary devisee  should  take  a  fee  on  the  death  of  the  testa- 
tor, coupled  with  a  devise  over  in  case  of  his  dying  without 
issue,  the  words  refer  to  a  death  without  issue  during  the 
lifetime  of  the  testator,  and  the  primary  devisee  surviving 
the  testator  takes  an  absolute  estate  in  fee  simple."  That 
rule  requires  that  the  testator  should  use  terms  denoting  an 
intention  that  the  primary  *devisee  shall  take  a  fee  simple  ab- 
solute at  the  death  of  the  testator,  and,  of  course,  if  that  is 
the  intention  it  must  be  given  effect,  since  all  rules  of  con- 
struction yield  to  the  intention  of  the  testator  plainly  ex- 
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pressed.  Following  the  above  statement  of  a  rule  is  this 
qualification:  "Where  it  appears  from  the  language  and 
provisions  of  the  instrument  that  the- testator  referred  to 
death  either  before  or  after  his  own,  his  intention  will  pre- 
vail," and  we  have  seen  that  the  words  used  in  the  will  of 
John  Fifer  referred  to  death  either  before  or  after  his  own. 
That  we  are  correct  in  our  view,  and  that  the  statement 
relied  upon  by  counsel  does  not  apply  to  a  provision  like 
the  one  under  consideration,  is  shown  in  volume  30  of  the 
same  work,  at  page  709,  as  follows :  "It  may  be  laid  down 
as  a  general  rule  of  construction,  that  where  the  context 
is  silent,  words  referring  to  the  death  of  a  prior  devisee  or 
legatee,  in  connection  with  some  collateral  event,  apply  to 
the  contingency  happening  at  any  time,  as  well  after  as  be- 
fore the  death  of  the  testator.  The  rule  is  generally  the 
same  whether  the  gift  is  immediate,  as  where  the  bequest 
is  to  A  and  if  he  die  unmarried  or  without  children  or  is- 
sue, to  B,  or  postponed  to  a  life  interest;  as  to  X  for  life 
remainder  to  A,  and  if  A  dies  unmarried  or  without  chil- 
dren or  issue,  to  B."  The  cases  of  O'Mahoney  v.  Burdett 
and  Buchanan  v.  Buchanan  are  cited,  with  many  others,  in 
support  of  the  text. 

There  is  a  very  full  discussion  of  the  subject  in  Jarman 
on  Wills.  In  chapter  48  the  author  reviews  the  cases  where 
a  bequest  is  made  to  a  person  with  a  gift  over  in  case  of 
his  death,  and  says:  "The  difficulty  in  such  cases  arises 
from  the  testator  having  applied  terms  of  contingency  to 
an  event  of  all  others  the  most  certain  and  inevitable,  and 
to  satisfy  which  terms  it  is  necessary  to  connect  with  death 
some  circumstance  in  association  with  which  it  is  contin- 
gent. That  circumstance  naturally  is  the  time  of  its  hap- 
pening, and  such  time,  where  the  bequest  is  immediate,  (i.  e.^ 
in  possession,)  necessarily  is  thefleath  of  the  testator,  there 
being  no  other  period  to  which  the  words  can  be  referred." 
He  declares  it  to  be  an  established  rule  that  where  the  be- 
quest is  simply  to  A,  and  in  case  of  his  death,  or  if  he  die, 
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to  B,  A  surviving  the  testator  takes  absolutely.  He  says, 
however,  that  although  in  the  case  of  an  immediate  gift  it 
is  generally  true  that  a  bequest  over  in  the  event  of  the 
death  of  the  preceding  legatee  refers  to  that  event  occurring 
in  the  lifetime  of  the  testator,  this  construction  is  only  made, 
from  the  necessity  of  the  case,  on  account  of  the  absence  of 
any  other  period  to  which  the  words  can  be  referred,  and, 
consequently,  where  there  is  another  point  of  time  to  which 
they  may  be  referred  the  rule  gives  way,  as  all  rules  of  con- 
struction do  in  any  case  where  the  context  shows  a  different 
intention.  In  chapter  49  cases  are  discussed  where  the  tes- 
tator by  his  words  referred  to  a  contingent  event,  and  the 
obvious  distinction  between  cases  of  that  kind  and  those 
considered  in  chapter  48  is  pointed  out.  As  to  the  first  class 
it  is  said:  "There  it  was  necessary  either  to  do  violence 
to  the  testator's  language  by  reading  the  words  providing 
against  the  event  of  death  as  applying  to  the  occurrence  of 
death  at  any  time,  'in  which  sense  death  is  not  a  contin- 
gent event,'  or  else  to  give  effect  to  the  words  of  contin- 
gency by  construing  them  as  intended  to  provide  against 
death  within  a  given  period."  As  to  the  second  class  it  is 
said  that  "the  expositor  of  the  will  is  placed  in  no  such  di- 
lemma, for  the  testator  having  himself  associated  the  event 
of  death  with  a  collateral  circumstance,  full  scope  may  be 
given  to  his  expression  of  contingency  without  seeking  for 
any  restriction  in  regard  to  time;  and  accordingly  there 
seems  to  be  no  reason  (unless  it  be  found  in  the  context 
of  the  will)  why  the  gift  over  should  not  take  effect  in  the 
event  of  the  prior  legatee's  dying,  under  the  circumstances 
described,  at  any  period." 

The  general  rule  deduced  from  the  cases  is,  that  where 
the  context  is  silent,  words  referring  to  the  death  of  the 
prior  legatee  in  connection  with  some  collateral  event  ap- 
ply where  the  contingency  happens  after  as  well  as  before 
the  death  of  the  testator;  and  this  is  in  accordance  with 
the  rule  of  construction  adopted  by  this  court 
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It  is  beyond  question  that  the  will  of  Theodore  Harz 
was  correctly  construed  in  the  case  of  Kohtz  v.  Bldred,  208 
111.  60.  In  that  case  the  testator,  after  providing  for  the 
pa)rment  of  his  debts  and  funeral  expenses,  made  certain 
specific  bequests  followed  by  a  gift  of  $2000  to  his  sister, 
Bertha  Eldred.  He  then  gave  to  his  housekeeper,  Ogda 
Palmquist,  $1000.  The  residue  of  his  estate,  both  real  and 
personal,  he  gave  to  his  executor  in  trust  for  his  two  chil- 
dren, but  in  case  of  the  death  of  either  of  said  children 
leaving  no  issue  surviving  them,  the  share  of  such  deceased 
child  was  to  go  to  the  survivor  of  tliem,  and  if  both  should 
die  leaving  no  issue  surviving  them  or  either  of  them,  a 
different  division  of  the  estate  was  to  be  made  by  first  pay- 
ing to  the  housekeeper  $3000  instead  of  $icoo,  and  divid- 
ing the  residue  between  his  sister  and  certain  nephews  and 
nieces.  He  provided  that  if  any  of  the  nephews  or  nieces 
should  die,  the  share  of  such  deceased  one  should  be  divided 
among  "the  survivors  of  any  of  them."  The  will  could  only 
be  executed  by  determining  at  the  testator's  death  whether 
the  housekeeper  should  have  $1000  or  $3000,  and  the  tes- 
tator clearly  fixed  the  period  of  survivorship  at  his  own 
death,  when  the  legacy  to  the  housekeeper  would  be  pay- 
able. The  trust  created  was  only  for  the  purpose  of  reduc- 
ing to  cash  the  estate  remaining  after  the  payment  of  the 
debts,  bequests  and  legacies.  That  could  only  be  done  by 
determining  the  amount  of  the  legacy  to  the  housekeeper 
at  the  death  of  the  testator. 

In  the  case  of  King  v.  King,  215  111.  100,  the  testator 
devised  real  estate  to  his  daughter,  and  provided  that  in  case 
of  her  death  without  issue  it  should  go  to  the  lawful  heirs, 
but  in  case  she  left  one  or  more  children  the  property  should 
go  to  them  when  of  age.  It  was  held  that  the  testator  did 
not  intend  to  refer  to  the  death  of  his  daughter  before  his 
own  death,  and  it  was  said  that  the  rule  that  where  there 
is  a  bequest  to  one  person  absolutely  and  in  case  of  his  death 
without  issue  to  another  the  contingency  referred  to  is  a 
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death  in  the  lifetime  of  the  testator,  did  not  apply.  The 
appellees,  John  H.  Allen  and  Melissa  E.  Allen,  are  the  own- 
ers, as  tenants  in  common,  of  a  base  or  determinable  fee  in 
the  real  estate  in  question,  subject  to  an  executory  devise 
to  appellant,  John  H.  Fifer,  in  case  of  the  death  of  said 
John  H.  Allen  and  Melissa  E.  Allen,  or  either  of  them, 
without  a  child  or  children  living  or  in  being  at  the  time 
of  the  death  of  said  appellee  or  appellees. 

It  is  averred  in  the  bill  that  Melissa  E.  Allen  has  cut 
and  sold  timber  from  the  property,  greatly  reducing  its 
value.  A  court  of  chancery  will  interfere  to  enjoin  equi- 
table waste  by  the  owner  of  a  base  or  determinable  fee  only 
when  the  contingency  which  is  to  determine  the  estate  is 
reasonably  certain  to  happen  and  the  waste  is  of  a  charac- 
ter to  charge  the  owner  with  a  wanton  and  unconscientious 
abuse  of  his  rights.  (Gannon  v.  Peterson,  supra.)  The 
facts  stated  in  the  bill  are  not  sufficient  to  justify  a  court 
in  interfering. 

The  appellant,  John  H.  Fifer,  has  no  present  estate  in 
the  land,  having  nothing  but  a  mere  expectancy,  not  capable 
of  being  valued  and  which  may  never  have  any  existence. 
No  estate  has  vested  in  appellant,  and  none  ever  will  unless 
upon  the  happening  of  the  contingency.  (Friedman  v.  Siei- 
ner,  107  111.  125.)  Appellant  cannot  recover  for  money 
paid  voluntarily  for  taxes,  and  is  neither  entitled  to  the  con- 
demnation money  nor  is  there  any  method  by  which  he  can 
call  upon  the  court  to  protect  an  estate  which  may  never 
vest.  The  right  of  appellant  is  not  different  in  nature  from 
an  inchoate  right  of  dower,  and  there  is  no  way  in  which 
a  court  of  equity,  in  its  ordinary  jurisdiction,  can  protect  a 
mere  expectancy.    Kauifman  v.  Peacock,  115  111.  212. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded  to  that  court,  with  directions  to  enter  a  decree 
in  accordance  with  the  views  expressed  in  this  opinion. 
Reversed  and  remanded,  with  directions. 
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George  W.  Rouse 

V. 

John  R.  Thompson. 
Opinion  Hied  October  2,  jpo^. 

1.  Constitutional  law — title  of  act  must  fairly  point  out  its 
subject  matter.  The  title  of  an  act  and  the  act  itself  should  cor- 
respond,— ^not  literally,  but  substantially;  and  while  the  title  may 
be  couched  in  general  terms,  to  be  sufficient  it  must  fairly  point  out 
the  subject  mitter  of  the  act  which  follows. 

2.  Same — title  to  Primary  Election  law  of  jpo6  is  not  in  har- 
mony with  the  general  provisions  of  the  act.  The  title  of  the  Pri- 
mary Election  law  of  1906,  which  purports  to  apply  to  all  primary 
elections  for  the  selection  of  delegates  to  nominating  conventions, 
is  not  in  harmony  with  the  general  provisions  of  the  act  itself, 
which  confine  the  operation  of  the  act  to  nominating  conventions 
of  political  parties  and  organizations. 

3.  Same — Primary  Election  law  of  ipo6  is  void  in  so  far  as  it 
authorises  voting  for  party  candidates.  The  Primary  Election  law 
of  1906,  in  so  far  as  it  authorizes  direct  primary  voting  for  the 
selection  of  party  candidates  by  the  "official  primary  ballot,"  is 
unconstitutional  and  void,  in  that  such  subject  is  not  only  not  ex- 
pressed in  the  title  of  the  act,  but  by  the  language  used  is  excluded 
therefrom. 

4.  Same — direct  primary  voting  for  candidates  and  voting  for 
delegates  may  be  included  in  a  sufficiently  broad  title.  The  subjects 
of  primary  elections  for  the  selection  of  delegates  to  nominating 
conventions  of  political  parties  or  organizations,  and  of  primary 
elections  where  the  voter  may  express  his  choice  for  party  candi- 
dates, are  so  far  germane  to  each  other  that  they  may  be  included 
in  one  act,  provided  the  title  of  such  act  is  sufficiently  broad  to 
embrace  them  both. 

5.  Same — sections  2  and  3  of  Primary  Election  Icnv  of  ipo6  are 
void.  County  central  committees  of  political  organizations  are  not 
"public  agehcies,"  and  hence  sections  2  and  3  of  the  Primary  Elec- 
tion law  of  1906,  conferring  power  upon  such  committees  to  desig- 
nate and  establish  delegate  districts,  are  unconstitutional  and  void, 
in  that  the  entire  act  is  made  dependent  for  its  operation  upon  the 
action  of  such  committees,  which  are  merely  groups  of  private  in- 
dividuals representing  voluntary  organizations. 

6.  Same — operation  of  a  statute  cannot  be  made  to  depend  upon 
action  of  private  individuals.  The  power  of  the  legislature  to  make 
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the  ultimate  operation  of  a  statute  dependent  upon  some  action  to 
be  subsequently  taken,  other  than  a  vote  of  the  electors,  is  limited 
to  action  by  municipal  corporations,  commissions,  boards  or  officers, 
which  are  "public  agencies"  created  by  law  as  distinguished  from 
private  individuals. 

7.  Same — section  jp  of  Primary  Election  law  of  jpo6,  relating 
to  vacancies,  is  void.  Section  59  of  the  Primary  Election  law  of 
1906,  providing  that  when  a  vacancy  in  an  elective  office  shall  oc- 
cur and  a  special  election  shall  become  necessary  the  managing 
committees  of  the  several  political  parties  for  the  territorial  area  in 
which  such  vacancy  occurs  shall  nominate  the  candidate  to  fill  such 
vacancy,  is  void,  as  infringing  upon  the  right  of  a  voter  of  the 
party  to  participate  in  a  free  and  equal  election,  as  secured  to  him 
by  section  18  of  the  Bill  of  Rights. 

8.  Same — the  provision  of  sectiot^  S3  *w  regard  to  registration  is 
void.  The  provision  of  section  33  of  the  Primary  Election  law  of 
1906  prohibiting  any  but  registered  voters  from  voting  at  a  pri- 
mary election  in  all  cases  where  registration  is  required  as  a  con- 
dition precedent  to  voting  at  regular  elections  is  void,  in  that  it 
gives  no  opportunity  for  registration  thirty  days  before  the  time  for 
the  primary  election  in  cities  which  have  adopted  the  City  Election 
law,  since,  in  such  cases,  it  adds  to  the  constitutional  qualifications 
of  a  voter  the  requirement  of  residence  in  the  election  district  for 
more  than  thirty  days. 

9.  Same — provision  limiting  vote  for  representative  to  one  can- 
didate is  void.  The  provision  of  the  Primary  Election  law  of  1906 
permitting  only  one  candidate  for  representative  in  the  General  As- 
sembly to  be  nominated  by  vote  of  the  electors  and  requiring  any 
additional  candidate  or  candidates  to  be  nominated  by  the  sena- 
torial convention  is  void,  since  the  constitutional  provision  that  a 
voter  may  vote  for  one,  two  or  three  candidates  for  representative 
requires  any  primary  election  law  which  provides  for  nomination  of 
candidates  for  representative  to  give  the  voter  the  right  to  partici- 
pate in  the  selection  of  all  candidates  of  his  party  which  are  to  be 
nominated  for  representative. 

10.  Same — Primary  Election  law  may  require  senatorial  com- 
mittee to  Hx  number  of  candidates  for  representative.  The  ques- 
tion of  the  number  of  candidates  which  a  political  party  will  nomi- 
nate for  representative  in  the  General  Assembly  is  a  political  and 
not  a  legislative  question,  and  may  be  left  by  law  to  the  determina- 
tion of  the  senatorial  committee  or  convention  of  the  political  party 
without  violating  the  constitution;  but  the  voter  has  a  constitu- 
tional right  to  participate  in  the  nomination  of  the  full  number  of 
candidates  for  representative  that  are  to  be  nominated. 
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11.  Same — the  legislature  may  properly  limit  voters  at  primary 
election  to  members  of  party.  The  provisions  of  sections  33  and  34 
of  the  Primary  Election  law,  which  are  designed  only  to  prevent 
any  but  voters  affiliated  with  a  particular  party  from  voting  at  its 
primary  elections,  are  reasonable  and  proper  in  view  of  the  objects 
to  be  attained  by  a  primary  election  law,  and  do  not  infringe  upon 
any  constitutional  rights  of  voters. 

12.  Same — Primary  Election  law  of  IQ06  is  void.  While  some 
portions  of  the  Primary  Election  law  of  1906  may  be  valid  and 
some  of  the  invalid  portions  might  be  eliminated  from  the  act  with- 
out destroying  its  efl&cacy,  yet  the  unconstitutionality  of  sections  i 
and  2,  empowering  county  central  committees  to  establish  delegate 
districts,  goes  to  the  entire  act,  and  renders  it,  as  a  whole,  inop- 
erative and  void. 

Carter^  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding. 

Thomas  Marsh ai^l,  and  Roy  D.  Keehn,  (Francis  M. 
Lowes,  of  counsel,)  for  appellant: 

The  Primary  Election  act  of  1906  is  unconstitutional 
and  void  because  it  violates  section  i  of  article  4  of  our  con- 
stitution by  attempting  to  lodge  legislative  power  elsewhere 
than  in  the  General  Assembly.  People  v.  Election  Comrs. 
221  111.  9;  Cooley's  Const.  Lim.  (7th  ed.)  163;  Arms  v. 
Ayer,  192  111.  601. 

Sections  2  and  3  of  the  Primary  Election  act  attempt  to 
delegate  legislative  power  and  authority  to  the  county  cen- 
tral committees  of  political  parties  to  designate  and  establish 
delegate  districts  in  their  respective  counties.  This  renders 
the  act  unconstitutional  by  passing  it  on,  in  an  incomplete 
form,  for  a  collection  of  individuals  of  no  legal  status  (party 
committees)  to  complete, — "to  breathe  life  and  efficacy  into" 
the  act, — violating  section  i  of  article  4  of  the  Illinois  con- 
stitution.   People  v.  Election  Comrs.  221  111.  9. 

An  act  must  be  complete  in  all  of  its  terms  and  condi- 
tions when  it  leaves  the  legislature,  and  not  depend  for  its 
life  and  efficacy  on  the  judgment  and  discretion  of  mere  un- 
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official  citizens.  People  v.  Election  Comrs.  221  111.  9;  Arms 
V.  Ayer,  192  id.  601. 

The  exercise  of  judgment  and  discretion  by  the  party 
committees,  as  set  forth  in  sections  2  and  3,  in  determining 
what  the  districts  shall  be,  is  not  "a  contingency,"  as  defined 
by  the  courts,  upon  which  the  "going  into  effect"  of  an  act 
may  depend.  People  v.  Election  Comrs.  221  111.  9;  State 
V.  Hayes,  61  N.  H.  264;  Brown  v.  Fleischner,  4  Ore.  132. 

Committees  of  political  parties,  when  no  provision  is 
made  in  the  act  for  their  selection  or  election  and  no  com- 
pensation provided  for  their  services,  are  not  officers,  and 
hence  could  not  be  compelled  to  perform  the  duties  this  act 
attempts  to  impose  on  them.  United  States  v.  Hartwell, 
6  Wall.  385 ;  Attorney  General  v.  Drohan,  169  Mass.  534. 

Where  the  right  of  suffrage  is  conferred  by  the  consti- 
tution and  the  qualifications  of  electors  are  therein  fully 
defined,  a  law  which  presumes  to  prescribe  any  additional 
qualifications  as  a  condition  precedent  to  the  right  to  vote, 
such,  for  example,  as  a  longer  residence  in  the  county  or 
precinct  than  that  required  by  the  constitution,  is  uncon- 
stitutional and  void.  15  Cyc.  286;  Cooley's  Const.  Lim. 
(7th  ed.)  902;  Attorney  General  v.  Detroit,  78  Mich.  545. 

Any  law  which  has  the  effect  of  disfranchising  a  person 
to  whom  the  constitution  gives  the  right  to  vote  is  void. 
People  v.  Election  Comrs.  221  111.  18;   Sanner  y.  Pat  ton, 

155  id.  553. 

The  Primary  Election  act  is  an  election  law.  The  con- 
stitution fixes  the  electors'  qualifications,  and  the  legislature 
cannot  alter  them,  add  to  or  take  from  them.  People  v. 
Election  Comrs.  221  111.  18;  Sanner  v.  Patton,  155  id.  553; 
Spier  V.  Baker,  120  Cal.  370. 

The  Primary  act  is  unconstitutional  and  void  in  that  by 
section  59  thereof  it  denies  to  the  elector  his  constitutional 
right  to  participate  in  nominations.  Said  section  reads: 
'*Where  a  vacancy  shall  occur  in  any  elective  office  and  a 
special  election  shall  become  necessary  to  fill  the  same,  the 
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managing  committees  of  the  several  political  parties  for  the 
territorial  area  in  which  such  vacancy  occurs  shall  nominate 
the  candidate  or  candidates  for  the  respective  parties  to  fill 
such  vacancy."  The  right  to  choose  candidates  for  public 
offices  whose  names  will  be  placed  on  the  official  ballot  is  as 
valuable  as  the  right  to  vote  for  them  after  they  are  chosen, 
and  is  of  precisely  the  same  nature.  People  v.  Election 
Comrs.  221  111.  9;  State  v.  Hotiser,  122  Wis.  534. 

The  legislature  never  had  the  power  or  authority  to 
nominate,  therefore  it  cannot  delegate  this  power  to  politi- 
cal committees  nor  deny  it  to  qualified  electors.  People  v. 
Election  Comrs.  221  111.  9;  State  v.  Hoiiser,  122  Wis.  534. 

The  Primary  act  is  unconstitutional  and  void  in  that  by 
section  24  thereof  is  denied  to  the  elector  his  constitutional 
right  to  vote  for  one,  two  or  three  candidates  for  representa- 
tives in  the  General  Assembly.  The  right  to  nomination  is 
as  important  as  the  right  to  election,  and  will  be  protected 
and  enforced  by  the  courts.  People  v.  Election  Comrs.  221 
111.  9;  State  V.  Hoiiser,  122  Wis.  534. 

It  would  not  be  a  "free  and  equal  election"  if  only  one 
out  of  three  places  were  to  be  filled  by  the  votes  of  electors. 
Bill  of  Rights,  sec.  18;  People  v.  Election  Comrs.  221  111.  9. 

The  title  of  an  act  must  not  only  embrace  its  subject, 
but  must  express  it  so  clearly  as*  to  notify  those  to  be  af- 
fected of  its  real  purpose.    Milne  v.  People,  224  111.  125. 

Harry  A.  Lewis,  County  Attorney,  and  William  F. 
Struckmann,  for  appellee : 

The  powers  delegated  by  the  Primary  Election  act  of 
1906  are  such,  only,  as  may  be  delegated,  because  it  dele- 
gates the  doing  of  such  acts,  only,  as  cannot  understand- 
ingly  or  advantageously  be  done  directly  by  the  legislature. 
The  legislature  has  prescribed  such  limitations  and  condi- 
tions that  what  remains  to  be  done  involves  only  arrange- 
ments, investigations  and  details  which  can  be  delegated,  and 
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the  county  central  committee  can  be  compelled  to  act.  In- 
surance Co.  V.  Swigert,  104  111.  653;  People  v.  Hoffman, 
116  id.  587;  Schweiker  v.  Husser,  146  id.  399;  People  v. 
Supervisors,  185  id.  288;  Page  v.  Allen,  58  Pa.  St.  338; 
People  V.  Salomon,  51  111.  37;  People  v.  Committee,  164 
N.  Y.  335;  iadrf  V.  Holmes,  40  Ore.  167;  People  v.  i?oj(?, 
211  111.  249. 

The  provisions  of  the  act  imposing  registration  as  a  con- 
dition precedent  to  voting  affects  those  elections,  only,  where 
registration  is  a  condition  precedent  to  voting  at  regular 
elections.  Registration  is  not  a  condition  precedent  to  vot- 
ing at  any  elections  except  the  elections  held  under  the  ju- 
risdiction of  election  commissioners.  As  to  those  elections 
the  law  makes  ample  provision  for  registration  in  ample 
time  before  every  primary  election  to  be  held  under  this  act. 
Primary  act,  sec.  35;  Kurd's  Stat.  1905,  chap.  46,  sees. 
67,  68;  chap.  24,  art.  4,  sec.  3;  chap.  139,  art.  7,  sec.  7; 
chap.  46,  art.  4,  sec.  6,  and  art.  3,  sees.  3, 17 ;  People  v.  Elec- 
tion Comrs,  221  111.  9;  People  v.  Hoffman^  116  id.  587. 

For  purposes  of  guarding  the  purity  of  the  ballot  the 
legislature  may  make  reasonable  regulations  governing  party 
affairs.  The  regulations  in  the  Primary  act  are  reasonable, 
and  the  courts  should  not  substitute  their  discretion  for  that 
of  the  legislature.  Arms  v.  Ayer,  192  111.  601 ;  Ladd  v. 
Holmes,  40  Ore.  167;  People  v.  Hoffman,  116  111.  587. 

The  constitution  guarantees  minority  representation  in 
the  house  of  representatives.  Each  party  should  decide  for 
itself  how  many  candidates  it  desires  to  nominate  for  the 
house  of  representatives.    Const,  art.  4,  sees.  7,  8. 

Each  and  every  provision  of  the  Primary  act  is  germane 
to  the  title.  Those  provisions  relate  to  the  particular  subject 
indicated  in  the  title  and  are  a  part  of  or  incident  to  it,  and 
are  in  a  reasonable  sense  connected  with  and  auxiliary  to  the 
object  in  view  in  the  title,  and  therefore  valid.  People  v. 
Nelson,  133  111.  565 ;  Chicago  v.  Reeves,  220  id.  274. 
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Mr.  Chie^  Justice  Hand  delivered  the  opinion  of  the 
court : 

This  was  a  bill  in  chancery  filed  in  the  circuit  court  of 
Cook  county  by  the  appellant,  George  W.  Rouse,  a  resident 
and  tax-payer  of  said  county,  for  and  on  behalf  of  himself 
and  all  other  persons  similarly  situated  who  might  join 
therein  as  parties  complainant,  against  the  appellee,  John 
R.  Thompson,  as  county  treasurer  of  said  county,  to  enjoin 
the  said  county  treasurer  from  paying  from  the  -funds  of 
said  county  to  the  judges  and  clerks  of  election  and  the 
persons  furnishing  supplies,  the  fees  and  expenses  incurred 
in  holding  a  primary  election  on  August  4,  1906,  in  said 
county,  under  the  provisions  of  an  act  entitled  "An  act  to 
provide  for  the  holding  and  the  regulation  of  primary  elec- 
tions of  delegates  to  nominating  conventions,  for  the  hold- 
ing of  such  conventions,  filling  vacancies  and  fixing  penal- 
ties for  the  violation  of  the  provisions  thereof,*'  approved 
May  23,  1906,  in  force  July  i,  1906.  A  demurrer  was  in- 
terposed to  said  bill  and  sustained  and  the  bill  was  dismissed 
for  want  of  equity,  and  an  appeal  is  prosecuted  to  this  court. 

The  object  of  the  bill  was  to  test  the  constitutionality  of 
said  act  of  May  23,  and  numerous  grounds  have  been  urged 
in  this  court  in  support  of  the  contention  that  said  act  is  un- 
constitutional and  that  the  court  erred  in  sustaining  the  de- 
murrer to  said  bill  and  in  dismissing  the  bill,  which  grounds 
will  be  considered  in  what  we  deem  their  logical  order. 

It  is  first  contended  that  said  act  violates  that  portion 
of  section  13  of  article  4  of  the  constitution  which  reads  as 
follows :  "No  act  hereafter  passed  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title,"  on  the 
ground  that  the  subject  of  the  act  is  not  embraced  in  its 
title.  The  title  of  an  act  formerly  was  of  little  importance. 
Of  recent  years,  however,  by  reason  of  the  adoption  by  most 
of  the  States  of  constitutional  provisions  similar  to  the  one 
above  quoted,  the  title  to  an  act  in  such  States  is  now  of 
very  great  importance.     Some  of  the  reasons  which  led  to 
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the  adoption  of  such  constitutional  provisions  are  said  to  be, 
first,  to  prevent  ''log-rolling"  legislation;  second,  to  prevent 
surprise  or  fraud  upon  the  legislature  by  inserting  provi- 
sions into  bills  of  which  the  titles  give  no  intimation  and 
which  might  by  oversight  be  carelessly  and  unintentionally 
adopted;  and  third,  to  fairly  apprise  the  people,  through 
such  publication  of  legislative  proceedings  as  is  usually  made, 
of  the  subjects  of  legislation  being  considered,  so  they  might 
be  heard  thereon,  if  they  so  desire,  by  petition  or  remon- 
strance. And  while  such  constitutional  provisions  are  to  be 
liberally  construed  in  order  that  a  legislative  enactment  may 
be  sustained,  the  courts  cannot  permit  such  provisions  to 
be  disregarded  or  overridden  in  the  enactment  of  legislation. 
It  will  be  observed  that  the  title  to  the  act  in  question  is 
general  in  its  terms  and  applies  to  all  primary  elections  held 
for  the  election  of  delegates  to  nominating  conventions,  and 
is  not  confined  to  primary  elections  of  delegates  to  nominat- 
ing conventions  of  political  parties  or  organizations,  which 
is  the  subject  matter  of  the  act  which  follows  said  title.  If 
the  title  of  the  act  is  read,  the  ordinary  mind  would  not, 
we  think,  from,  such  reading  alone,  conceive  that  the  sub- 
ject of  the  act  which  was  to  follow  the  title  would  relate 
only  to  a  primary  election  of  delegates  to  nominating  con- 
ventions of  political  parties  or  organizations,  but  might 
readily  conceive  that  the  legislature  was  providing  a  method 
whereby  the  delegates  to  all  nominating  conventions  which 
might  thereafter  be  held,  and  which  might  include  conven- 
tions held  by  the  various  civic  societies,  orders,  etc.,  exist- 
ing throughout  the  State,  as  well  as  the  numerous  political 
and  semi-political  parties  and  organizations  which  exist  in 
the  State,  were  to  be  elected  at  a  primary  election  held  by 
virtue  of  the  provisions  of  the  act  which  was  to  follow  said 
title.  We  think  the  title  to  said  act,  in  order  to  be  in  har- 
mony with  the  provisions  of  the  act  which  follows  it,  as  it 
was  clearly  the  intention  of  the  legislature  to  pass  an  act 
which  should  only  provide  for  the  holding  of  primary  elec- 
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tions  to  elect  delegates  to  nominating  conventions  to  be  held 
by  political  parties  or  organizations,  should  have  contained 
apt  words  pointing  out  that  the  delegates  to  nominating 
conventions  to  be  chosen  at  the  primary  elections  which 
were  to  be  held  under  the  provisions  of  the  act  which  the 
legislature  were  about  to  pass,  were  delegates  to  conventions 
to  be  held  by  political  parties  and  organizations.  The  title 
of  an  act  and  the  act  should  correspond,  not  literally  but 
substantially,  and  while  the  title  may  be  couched  in  general 
terms,  to  be  sufficient  it  must  fairly  point  out  the  subject 
matter  of  the  act  which  is  to  follow  it. 

If,  however,  it  be  conceded  that  the  title  of  the  act  suf- 
ficiently describes  the  conventions  to  which  primary  dele- 
gates are  to  be  elected  and  in  that  particular  be  held  to  be 
sufficient,  there  is  one  subject  of  the  act  which  is  not  only 
entirely  omitted  from  the  title,  but  by  the  language  used  in 
the  title  is  excluded  from  the  title  of  the  act,  which,  under 
all  the  authorities,  is  not  permissible.  The  act  contains  sixty- 
four  sections,  and  not  only  provides  for  the  holding  and 
the  regulation  of  primary  elections  of  delegates  to  nominat- 
ing conventions,  but  provides  for  a  primary  election,  which 
is  to  be  held  at  the  same  time  that  delegates  are  elected  to 
said  conventions,  at  which  the  voter  may  express  his  prefer- 
ence for  United  States  Senator,  and  may  vote  direct  for  a 
candidate  of  his  party  for  Governor,  Lieutenant  Governor, 
Secretary  of  State,  Auditor  of  Public  Accounts,  Treasurer, 
Superintendent  of  Public  Instruction,  Attorney  General, 
clerk  of  the  Supreme  Court,  clerk  of  the  Appellate  Court, 
representative  in  Congress,  member  of  the  State  Board  of 
Equalization,  State  Senator,  one  representative  in  the  Gen- 
eral Assembly,  county  judge,  county  clerk,  judge  of  the 
probate  court,  clerk  of  the  probate  court,  clerk  of  the  circuit 
court,  recorder  of  deeds,  county  treasurer,  county  superin- 
tendent of  schools,  county  surveyor,  sheriflf,  coroner  and 
State's  attorney.  It  also  provides  for  the  printing  and  dis- 
tribution, at  public  expense,  of  an  '^official  primary  ballot," 
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which  is  to  be  voted  by  the  voter  at  the  primary  election, 
and  a  method  is  provided  by  which  the  party  candidates  for 
the  offices  above  enumerated,  by  petition  or  otherwise,  can 
cause  their  names  to  appear  upon  the  "official  primary  bal- 
lot," and  for  the  receipt  of  such  ballot  at  the  primary  elec- 
tion, and  for  the  canvass  thereof  and  a  certified  return  by 
the  election  officers  of  the  result  of  the  casting  of  said  official 
primary  ballots  cast  at  the  primary  election ;  and  it  is  also 
provided,  if  it  appear  upon  the  canvass  of  the  official  pri- 
mary ballots  cast  at  the  primary  election  that  any  candidate 
of  any  political  party  for  the  nomination  for  any  State,  con- 
gressional or  senatorial  office  has  received  a  plurality  of  all 
the  votes  cast  in  any  delegate  district  at  such  primary  elec- 
tion, such  candidate  shall  have  cast  for  him  the  votes  of  all 
the  delegates  from  such  delegate  district  in  the  convention 
before  which  he  is  a  candidate,  for  at  least  the  first  ballot. 
In  reality  we  have  here  two  acts,  or  two  parts  of  one  act, 
which  provide  for  two  separate  and  distinct  primary  elec- 
tions, one  of  which  is  to  be  had  by  "official  primary  ballot" 
furnished  at  public  expense,  upon  which  the  names  of  the 
official  candidates  appear,  and  the  other  of  which  is  by  "del- 
egate ballot"  and  which  is  not  official  and  is  paid  for  other- 
wise than  at  the  expense  of  the  public,  the  one  election  being 
held  for  the  purpose  of  selecting  persons  who  shall  be  the 
candidates  of  the  respective  political  parties  in  the  respec- 
tive conventions  which  are  to  be  held  by  said  several  po- 
litical parties,  and  who,  if  successful  before  such  conven- 
tions, will  be  the  candidates  of  their  respective  political 
parties  at  the  regular  election  thereafter  to  be  held,  and 
the  other  of  which  elections  is  held  for  the  purpose  of  se- 
lecting delegates  from  delegate  districts  to  represent  the 
respective  political  parties  in  the  different  political  conven- 
tions which  are  to  be  held  for  the  purpose  of  placing  in  the 
field  candidates  for  the  several  political  parties  at  the  ensu- 
ing elections.  When  we  examine  the  title  of  the  act,  how- 
ever, we  find  only  that  an  act  is  authorized  which  is  to 
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provide  for  the  "holding  and  the  regulation  of  primary 
elections  of  delegates  to  nominating  conventions/'  and  that 
the  title  of  the  act  wholly  fails  to  authorize  the  incorpora- 
tion in  such  act  of  provisions  providing  for  the  holding  of 
a  primary  election  for  the  purpose  of  selecting  persons  who 
are  to  be  candidates  of  the  several  political  parties  and  or- 
ganizations before  the  several  conventions  of  the  respective 
political  parties  which  may  hold  conventions,  some  of  which 
candidates  may  be  named  by  such  conventions  to  stand  as 
candidates  of  the  respective  political  parties  and  organiza- 
tions at  the  ensuing  elections; — that  is  to  say,  one  subject 
of  the  act  is  not  only  entirely  omitted  from  the  title  of  the 
act,  but  the  title  of  the  act  is  so  framed  as  to  exclude  that 
subject. 

In  the  case  of  People  v.  Institution  of  Protestant  Deacon- 
esses, 71  111.  229,  the  legislature,  by  an  act  entitled  "An  act 
to  incorporate  the  Institution  of  Protestant  Deaconesses  and 
to  provide  for  the  encouragement  and  control  of  an  hospital 
in  Chicago,"  authorized  the  incorporation  of  the  Institution 
of  Protestant  Deaconesses.  Subsequent  to  its  incorporation 
it  sought  to  establish  and  maintain  an  orphan  asylum  in  the 
city  of  Jacksonville,  in  Morgan  county,  by  virtue  of  certain 
general  powers  conferred  upon  it  by  sections  2  and  3  of  its 
charter,  and  the  question  was  raised  that  it  did  not  have  the 
power,  under  its  charter,  to  establish  and  maintain  an  orphan 
asylum  outside  of  the  city  of  Chicago,  and  the  court  held 
that  if  such  power  was  conferred  by  sections  2  and  3  of  its 
charter,  the  granting  of  such  power  was  void  under  the 
constitution  of  1848,  which  provided,  "no  private  or  local 
law,  which  may  be  passed  by  the  General  Assembly,  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title."  As  the  title  of  the  act  by  which  the  Institu- 
tion of  Protestant  Deaconesses  was  created  confined  its  op- 
eration to  the  city  of  Chicago,  that  case  would,  in  principle, 
seem  to  control  this  case,  as  here  the  title  of  the  act  confines 
the  subject  matter  of  the  act  to  "the  holding  and  the  regula- 
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tion  of  primary  elections  of  delegates  to  nominating  con- 
ventions/' and  in  so  far  as  the  act  attempts  to  authorize  and 
direct  primary  voting  for  the  selection* of  party  candidates 
it  is  outside  of  and  beyond  the  title  of  the  act  and  void. 

We  make  no  question  but  that  the  subjects  covered  by 
this  act  are  germane  to  each  other,  and  that  under  a  proper 
title  the  legislature  might  pass  an  act  authorizing  a  primary 
election  to  be  held  for  the  selection  of  delegates  to  nominat- 
ing conventions  and  at  the  same  time  a  primary  election 
at  which  the  voter  might  express  his  preference  for  party 
candidates.  In  order  to  do  this,  however,  a  title  must  be 
selected  broad  enough  to  include  the  two  subjects.  The 
generality  of  the  subject  expressed  in  the  title  of  the  act  is 
no  objection  to  it,  as  it  is  purely  a  matter  of  legislative 
discretion  whether  the  subject  expressed  shall  be  general  or 
specific.  If  general,  it  will  include  all  subjects  which  are 
germane  thereto  and  fall  within  the  general  designation; 
if  specific,  it  will  be  confined  to  the  subject  specified  in  the 
title.  The  broader  and  more  general  the  subject  of  the  title 
the  greater  the  number  of  particular  or  subordinate  subjects 
which  may  be  legitimately  embraced  in  an  act  framed  under 
such  title.  The  subject  has  thus  been  illustrated :  "If  the 
title  of  an  act  should  be  'An  act  to  define  and  punish  the 
crime  of  larceny,'  it  is  clear  that  provisions  defining  perjury, 
arson  or  felonious  homicide,  and  fixing  the  punishment  of 
those  offenses,  would  be  subjects  wholly  foreign  to  the  title 
of  the  act.  But  if  the  title  should  be,  as  is  the  case  with 
our  present  Criminal  Code,  *An  act  to  revise  the  law  in  re- 
lation to  criminal  jurisprudence,'  the  subject  thus  expressed 
would  clearly  be  broad  enough  to  include  provisions  defin- 
ing and  fixing  the  punishment,  not  only  of  these,  but  of  all 
other  imaginable  offenses  against  the  public  law,  and  also 
all  proper  provisions  for  the.  prevention  of  crimes,  for  the 
indictment,  trial,  conviction  and  punishment  of  all  classes 
of  offenders,  and  for  fixing  the  jurisdiction,  both  original 
and  appellate,  of  the  various  courts  in  criminal  cases,  and 
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prescribing  the  mode  of  procedure  and  the  rules  of  evidence 
applicable  to  criminal  trials.  These  subjects,  multiplied  as 
they  are  in  detail,  are  all  included  in  the  general  subject 
of  criminal  jurisprudence,  and  if  the  title  of  our  Criminal 
Code,  in  expressing  the  subject  of  the  act,  had  added  to  the 
words,  'to  revise  the  law  in  relation  to  criminal  jurispru- 
dence,' as  follows :  'and  to  define  and  punish  larceny,  per- 
jury, arson,'  etc.,  inserting  a  catalogue  of  every  distinct 
species  of  crime  known  to  the  law,  there  would  still  have 
been  but  one  subject  expressed."  So  here,  had  the  title  of 
this  act  been  "An  act  to  provide  for  the  holding  of  primary 
elections  by  political  parties  or  organizations,"  the  subject, 
as  thus  expressed,  would  have  been  broad  enough  to  include 
the  selection  of  both  party  candidates  and  delegates  to  a 
party  convention  at  a  primary  election.  It  is,  however, 
clear,  we  think,  that  provisions  providing  for  the  selection 
of  party  candidates  are  excluded  from  and  entirely  foreign 
to  the  title  of  an  act  "to  provide  for  the  holding  *  *  *  of 
primary  elections  of  delegates  to  nominating  conventions." 
The  views  hereinbefore  expressed  are  supported  by  the  fol- 
lowing cases :  People  v.  Institution  of  Protestant  Deacon- 
esses, siipra;  Leach  v.  People,  122  111.  420;  People  v.  Nel- 
son, 133  id.  565;  Dolese  v.  Pierce,  124  id.  140;  Ritchie  v. 
People,  155  id.  98;  City  of  Chicago  v.  Reeves,  220  id.  274; 
Boehm  v.  Hertz,  182  id.  154;  Milne  v.  People,  224  id.  125; 
Cooley's  Const.  Lim.  (2d  ed.)  p.  144. 

It  is  next  contended  that  said  act  is  unconstitutional  in 
this :  That  it  violates  section  i  of  article  4  of  the  constitu- 
tion, which  i^  as  follows:  "The  legislative  power  shall  be 
vested  in  a  General  Assembly,  which  shall  consist  of  a  sen- 
ate and  house  of  representatives,  both  to  be  elected  by  the 
people," — ^by  attempting  to  lodge  legislative  power  in  the 
county  central  committees  of  the  several  political  parties  in 
the  State  by  authorizing  such  county  central  committees  to 
designate  and  establish  delegate  districts  in  their  respective 
counties.     The  power  referred  to  is  conferred  upon  said 
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county  central  committees  by  sections  2  and  3  of  the  act, 
which  read  as  follows : 

"Sec.  2.  The  county  central  committee  of  each  political 
party  shall  designate  and  establish  delegate  districts  in  their 
respective  counties  on  or  before  the  third  day  of  July,  A.  D. 
1906,  and  on  or  before  the  first  day  of  March,  A.  D.  1909, 
and  every  four  years  thereafter.  Such  delegate  district  shall 
consist  of  not  more  than  seven  (7)  contiguous  election  pre- 
cincts or  election  districts  in  as  compact  a  form^as  possible, 
as  now  established  or  that  may  hereafter  be  established  for 
the  purpose  of  a  general  election,  and  shall  contain,  as  near 
as  may  be,  and  not  exceeding,  eight  hundred  (800)  voters 
of  any  one  political  party,  for  the  purpose  of  electing  dele- 
gates to  a  State,  congressional,  senatorial,  county  or  sani- 
tary district,  and  a  municipal  convention  for  the  nomination 
of  such  municipal  officers  as  are  to  be  elected  at  the  Novem- 
ber election. 

"Sec.  3.  No  delegate  district  for  the  election  of  delegates 
to  any  county  convention  shall  consist  of  a  larger  area  than 
one  political  town  as  now  organized  by  law,  or  of  a  larger 
area  than  a  congressional  township  in  counties  not  under 
township  organization.  Separate  delegate  districts  may  be 
established  for  the  purpose  of  selecting  delegates  to  county 
conventions,  making  such  delegate  districts  as  nearly  equal 
as  practicable,  having  in  view  the  number  of  party  voters 
in  such  districts." 

It  is  well  settled  that  the  power  delegated  to  the  legis- 
lature to  make  laws  cannot  be  by  that  body  delegated ;  that 
the  legislature  must  decide  what  the  law  shall  be,  and  that 
the  power  delegated  to  that  department  by  the  constitution 
cannot  be  again  delegated  to  another  body  or  authority ;  that 
a  law  must  be  complete  in  all  its  terms  and  conditions  when 
it  leaves  the  legislature.  (Cooley's  Const.  Lim. — 7th  ed. — 
p.  163 ;  6  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 1021 ;  Arms 
V.  Ayer,  192  111.  601 ;  People  v.  Board  of  Election  Comrs. 
221  id.  9.)     The  principle  established  by  the  foregoing  au- 
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thorities,  and  many  others  which  might  be  cited,  does  not, 
however,  prevent  the  legislature  from  passing  a  law  the  ulti- 
mate operation  of  which  may  by  its  own  terms  be  made  to 
depend  upon  some  contingency,  such  as  the  affirmative  vote 
of  the  electors  in  a  given  district;  (People  v.  Reynolds,  5 
Gilm.  I ;  People  v.  Salomon,  51  III.  37;  Brlinger  v.  Boneau, 
id.  94;)  or  upon  the  action  of  some  municipality,  commis- 
sion or  other  public  agency  designated  in  the  act.  (Home 
Ins.  Co.  V.  Swigert,  104  111.  653;  Schweiker  v.  Husser,  146 
id.  399.)  We  have,  however,  examined  the  reported  cases 
with  care  and  been  unable  to  find  any  case,  nor  has  the 
diligence  of  counsel  been  able  to  point  one  out,  where  the 
delegation  of  such  power  to  an  individual  or  a  number  of 
individuals  has  been  sustained  by  the  courts.  The  general 
rule  is  that  such  power  cannot  be  conferred  upon  a  pri- 
vate person,  but  must  be  delegated,  if  at  all,  to  some  public 
agency,  such  as  a  municipal  corporation,  commission,  local 
board  or  public  officer.  (8  Cyc.  831 ;  Bana^  v.  Smith,  133 
Cal.  102;  Ohio,  etc.  Railroad  Co.  v.  Todd,  12  Ky.  L.  726; 
People  V.  Bennett,  29  Mich.  451;  Fogg  v.  Union  Bank,  i 
Baxt.  (Tenn.)  435 ;  Winters  v.  Hughes,  3  Utah,  443.)  In 
the  Bennett  case^  in  a  well  considered  opinion  by  Campbell, 
judge,  on  page  464,  it  was  said :  "It  is  not  in  the  power  of 
a  legislature  to  abdicate  its  functions  or  to  subject  citizens 
and  their  interests  to  the  interference  of  any  but  lawful  pub- 
lic agencies.  *  *  *  Such  legislative  and  local  authority 
as  can  be  delegated  at  all  must  be  delegated  to  municipal 
corporations  or  local  boards  and  officers.  *  *  *  If  it  can 
be  delegated  at  all  *  *  *  it  must  be  delegated  to  some 
body  recognized  by  the  constitution  as  capable  of  receiving 
such  authority.  *  *  *  It  is  impossible  to  sustain  a  dele- 
gation of  any  sovereign  power  of  government  to  private 
citizens  or  to  justify  their  assumption  of  it." 

The  entire  act  here  under  consideration  is  dependent  up- 
on the  action  of  the  county  central  committees  of  the  several 
political  parties  of  the  State,  founded  upon  said  sections  2 
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and  3,  in  designating  and  establishing  delegate  districts  in 
the  respective  counties  of  the  State,  and  without  such  action 
the  act  is  incomplete  and  incapable  of  execution.  The  sev- 
eral county  central  committees  of  the  several  political  parties 
in  this  State,  as  such,  are  not  created  by  any  statute.  They 
in  no  way  represent  the  State  or  any  political  division  there- 
of, and  cannot  be  classified  as  belonging  to  either  the  legis- 
lative, executive  or  judicial  departments  of  the  State.  They 
represent  only  a  political  i^arty,  and  that  party  may  only 
represent  a  vote  equal  to  two  per  cent  of  the  vote  cast  for 
president  at  the  preceding  presidential  election.  Such  com- 
mittees are  not,  therefore,  officers  of  the  State,  but  are  the 
representatives  of  volimtary  associations.  The  legislature, 
we  think,  was  not  therefore  warranted  by  the  constitution 
in  conferring  upon  such  county  central  committees  the  power 
to  designate  and  establish  delegate  districts  in  the  several 
counties  of  the  State,  as  was  attempted  to  be  done  by  said 
sections  2  and  3  of  said  act,  as  said  sections  of  said  act 
clearly  confer  legislative  power  upon  said  county  central 
committees. 

It  is,  however,  urged  that  such  power  has  repeatedly 
been  conferred  by  the  legislature  upon  similar  bodies  in  this 
State,  which  delegation  of  power  has  been  sustained  by  the 
ceurts,  and  the  power  conferred  upon  the  county  boards  of 
the  several  counties,  and  on  the  board  of  election  commis- 
sioners, to  establish  election  districts  in  the  several  counties 
of  the  State,  is  instanced  as  an  example  of  the  delegation 
and  exercise  of  such  power.  We  think  the  legislature  clearly 
has  the  power  to  confer  upon  county  boards  and  the  board 
of  election  commissioners  the  power  to  establish  election 
districts,  and  that  it  would  have  power  to  confer  upon  such 
bodies  the  power  to  establish  delegate  districts.  The  dis- 
tinction between  the  county  boards  and  the  board  of  election 
commissioners,  and  the  county  central  committees  of  the 
several  political  parties  in  the  State,  as  applied  to  the  exer- 
cise of  such  power,  is,  that  said  county  boards  and  board 
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of  election  commissioners  are  public  officers  while  the 
county  central  committees  of  the  several  political  parties  are 
not.  The  county  boards  and  board  of  election  commission- 
ers fall  clearly  within  the  designation  of  "public  agencies," 
as  those  words  are  used  in  the  Bennett  case;  but  the  county 
central  committees  of  political  parties,  where  they  exist,  as 
they  do  in  this  State,  as  the  representatives  of  purely  volun- 
tary organizations,  cannot  be  said  to  be  "public  agencies,"  as 
they  represent,  not  the  State  or  any  political  division  or  de- 
partment thereof,  but  a  political  party,  which  may  be  com- 
posed of  only  an  inconsiderable  portion  of  the  people.  We 
think,  therefore,  that  sections  2  and  3  of  said  act  are  clearly 
unconstitutional  and  void  in  attempting  to  confer  the  power 
to  designate  and  establish  delegate  districts  throughout  the 
State  upon  the  county  central  committees  of  the  several  po- 
litical parties  in  the  State,  on  the  ground  that  said  county 
central  committees  are  not  public  agencies  but  private  in- 
dividuals, and  that  legislative  power,  under  no  circumstances, 
can  be  delegated  to  a  private  individual. 

It  is  further  contended  that  section  59  of  said  act,  which 
provides  when  a  vacancy  shall  occur  in  any  elective  office 
and  a  special  election  shall  become  necessary  to  fill  said  va- 
cancy, the  managing  compiittee  of  the  several  political  par- 
ties for  the  territorial  area  in  which  such  vacancy  occurs 
shall  nominate  the  candidate  or  candidates  for  the  respective 
parties  to  fill  such  vacancies,  is  in  conflict  with  section  18 
of  the  Bill  of  Rights,  which  provides  that  "all  elections  shall 
be  free  and  equal."  It  is  provided  by  section  i  of  the  act 
that  hereafter  the  nominations  of  all  candidates  for  all  elec- 
tive State  and  county  offices,  clerks  of  the  Appellate  Courts, 
representatives  in  Congress,  members  of  the  State  Board  of 
Equalization,  members  of  the  General  Assembly,  sanitary 
district  trustees,  and  such  municipal  officers  as  are  to  be 
elected  at  the  November  election  by  all  political  parties,  shall 
be  made  by  conventions  of  delegates  to  be  elected  by  means 
of  a  primary  election  under  the  provisions  of  said  act ;  and 
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by  section  4,  that  the  primary  elections  provided  for  to  be 
held  under  said  act  shall  be  held  on  the  first  Saturday  in 
August,  1906,  and  on  the  last  Saturday  in  April,  1908,  and 
every  two  years  thereafter ;  and  by  section  64,  that  all  acts 
and  parts  of  acts  in  conflict  with  said  act  are  repealed.  It 
is  clear  that  the  offices  enumerated  in  section  i  of  said  act 
are  all  brought  under  the  provisions  of  said  act,  and  if  the 
several  political  parties  desire  to  nominate  candidates  to  be 
voted  for  for  any  or  all  of  said  offices,  the  same  must  be 
nominated  by  a  convention  selected  and  held  under  the  pro- 
visions of  said  act  at  the  time  specified  in  said  act,  unless  they 
can  be,  in  case  of  vacancies,  nominated  by  the  respective 
managing  committees  of  the  several  political  parties,  as  is 
provided  for  in  section  59  of  the  act.  If  it  be  true  that  a 
candidate  for  the  full  term  of  an  office  must  be  nominated 
by  a  convention  selected  and  held  under  the  provisions  of 
said  act,  where  in  the  constitution,  it  may  be  asked,  is  the 
power  found,  in  case  of  a  vacancy,  for  the  delegation  of 
such  power  of  nomination  to  a  managing  party  committee? 
The  vacancy  may  occur  one  day  after  the  office  has  been 
filled  by  an  election,  or  the  officer  elect  may  never  qualify, 
and  on  what  principle  can  the  individual  member  of  a  party 
be  deprived  of  the  right  to  participate  in  the  selection  of  a 
candidate  to  fill  such  vacancy  any  more  than  he  can  be  de- 
prived by  the  legislature  of  the  right  to  participate  in  the 
making  of  a  nomination  of  a  candidate  for  such  office  for 
a  full  term?  And  we  apprehend  no  one  would  contend  that 
the  legislature  could  provide  that  all  candidates  for  office 
should  be  nominated  by  the  managing  committees  of  the 
several  political  parties,  as  the  exercise  of  such  power  would 
clearly  destroy  all  party  organization  and  thereby  prevent 
free  and  equal  elections,  as  they  have  been  carried  on  in  this 
State  since  long  prior  to  the  adoption  of  the  constitution 
of  1870. 

In  People  v.  Board  of  Election  Comrs.  supra,  it  was  held 
that  when  statutes  are  enacted  which  regulate  the  method 
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of  selecting  party  candidates  the  provisions  of  the  Bill  of 
Rights  apply,  and  that  the  right  to  choose  candidates  for  pub- 
He  office  is  as  valuable  a  constitutional  right  as  the  right  to 
vote  for  them  after  they  are  chosen,  and  that  the  two  rights 
are  of  precisely  the  same  nature.  Such  being  the  case,  we 
are  of  the  opinion  that  the  legislature  cannot  deprive  the 
individual  members  of  the  several  political  parties  of  the 
State  of  the  right  to  participate  in  the  selection  of  party 
candidates  to  fill  vacancies,  by  conferring  the  power  to  se- 
lect such  candidates  upon  managing  committees  or  other- 
wise. The  power  of  the  individual  voter  at  the  polls  to  cast 
his  vote,  untrammeled,  for  the  candidate  of  his  choice  is  no 
more  sacred  than  the  right  of  the  individual  member  of  a 
political  party  to  express  his  choice  for  party  candidates  at 
a  primary  election,  and  such  right  cannot  be  taken  from 
him,  even  in  the  selection  of  a  party  candidate  to  fill  a  va- 
cancy, under  the  guise  of  conferring  such  power  upon  a 
managing  committee,  or  otherwise,  without  infringing  upon 
his  constitutional  right  to  participate  in  a  free  and  equal 
election  as  secured  to  him  by  the  Bill  of  Rights.  It  is  un- 
doubtedly true  that  party  committees  may  be  authorized  to 
fill  vacancies  occurring  by  reason  of  the  death  of  candidates 
or  their  withdrawal,  or  other  contingencies  making  such  ac- 
tion upon  behalf  of  such  committees  necessary  by  reason 
of  the  fact  that  it  would  be  impracticable,  for  want  of  time, 
to  nominate  by  the  convention  method.  We  are  of  the  opin- 
ion section  59  of  said  act  is  unconstitutional  and  void. 

It  is  also  contended  that  the  portion  of  section  33  of  said 
act  which  provides,  "in  all  cases  where  registration  is  re- 
quired, as  a  condition  precedent  to  voting  at  regular  elec- 
tions, only  registered  voters  shall  be  permitted  to  vote  at 
such  primary  election,"  is  void,  as  it  is  said  the  Registration 
law,  as  it  now  stands  in  those  cities  of  the  State  which  have 
adopted  what  is  commonly  called  the  City  Election  law,  fails 
to  provide  in  such  cities  a  means  for  the  registration  of 
voters  within  thirty  days  of  the  respective  dates  when  it  is 
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provided  by  said  act  said  primary  election  shall  be  held, — 
which  contention  appears  to  be  true,  as  registration  day  in 
such  cities  is  fixed  three  weeks  prior  to  the  first  Tuesday  in 
April  and  the  time  for  holding  primary  elections  is  fixed  on 
the  first  Saturday  of  August  in  1906  and  on  the  last  Satur- 
day of  April  in  1908,  and  every  two  years  thereafter,  and 
that  more  than  thirty  days  must  elapse,  in  every  instance, 
between  the  date  fixed  for  registration  and  the  date  upon 
which  the  primary  elections  are  to  be  held,  the  effect  of 
which  is,  that  in  such  cities  many  persons  who  are  legal 
voters  in  said  cities  on  the  day  upon  which  the  primary  elec- 
tions are  required  to  be  held,  are  prohibited  from  voting  at 
such  primary  elections  by  reason  of  the  fact  that  they  are 
not  registered,  which  disqualification  has  been  occasioned 
through  no  fault  of  the  voter  but  by  a  defect  in  the  law,  as 
the  law  has  not  afforded  him  an  opportunity  to  register. 

Section  i  of  article  7  of  the  constitution  provides: 
"Every  person  having  resided  in  this  State  one  year,  in  the 
county  ninety  days,  and  in  the  election  district  thirty  days 
next  preceding  any  election  therein,  who  was  an  elector  in 
this  State  on  the  first  day  of  April,  in  the  year  of  our  Lord 
1848,  or  obtained  a  certificate  of  naturalization  before  any 
court  of  record  in  this  State  prior  to  the  first  day  of  Janu- 
ary, in  the  year  of  our  Lord  1870,  or  who  shall  be  a  male 
citizen  of  the  United  States,  above  the  age  of  twenty-one 
years,  shall  be  entitled  to  vote  at  such  election." 

This  provision  of  the  constitution  applies  to  a  primary 
election  with  the  same  force  that  it  does  to  a  general  elec- 
tion, and  any  provision  found  in  a  primary  election  law 
which  prevents  a  legal  voter  who  is  qualified  to  participate 
in  a  primary  election  of  his  party  organization  from  voting 
at  such  election  by  requiring  him  to  reside  in  the  election 
district  more  than  thirty  days  prior  to  the  primary  election 
IS  unconstitutional  and  void.  The  act  in  question,  by  requir- 
ing certain  voters  in  the  State  to  be  registered  before  they 
can  participate  in  a  primary  election  of  their  party  and  then 
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failing  to  furnish  them  an  opportunity  to  register  within 
thirty  days  of  the  date  of  the  primary  election,  adds  to  the 
qualification  of  such  voters  by  requiring  a  residence  in  the 
election  district  of  more  than  thirty  days  prior  to  the  elec- 
tion, which  clearly  is  in  conflict  with  the  constitutional  pro- 
vision which  provides  if  such  voter  has  resided  in  his  election 
district  thirty  days  he  shall  be  a  qualified  elector.  If,  under 
the  guise  of  a  registration  law,  a  residence  of  thirty-three 
days,  or  any  greater  number  of  days  than  thirty,  can  be  re- 
quired of  the  voter  in  the  election  district  where  he  is  en- 
titled to  vote  before  he  can  vote  at  a  primary  election,  then 
the  qualifications  of  the  voter  might  be  extended  until  every 
qualification  of  the  voter  fixed  by  the  constitution  is  annulled 
and  all  voters  but  a  favored  few  can  be  prevented  from  par- 
ticipating in  primary  elections.  In  People  v.  Board  of  Elec- 
tion Comrs.  supra,  it  was  held  the  vote  of  every  qualified 
elector  must#be  equal  in  its  influence  with  that  of  every  other 
one.  If  voters  in  one  part  of  the  State  who  have  resided  in 
an  election  district  thirty  days  are  permitted  to  vote  at  pri- 
mary elections  while  in  other  portions  of  the  State  they  are 
not,  then  is  the  freedom  and  equality  of  elections  secured  to 
the  people  by  their  fundamental  law  destroyed. 

We  are  of  the  opinion  that  section  33  of  said  act,  in  so 
far  as  it  prohibits  otherwise  qualified  electors  from  voting 
at  primary  elections  unless  they  are  registered,  when  no  op- 
portunity is  afforded  them  by  law  to  register  within  thirty 
days  of  the  time  when  primary  elections  are  to  be  held,  is 
in  conflict  with  the  constitution  and  void. 

It  is  also  urged  that  the  act  is  unconstitutional  by  re<L- 
son  of  the  fact  that  it  permits  the  voter  to  vote  for  only  one 
candidate  for  representative  in  the  General  Assembly,  while 
under  the  provisions  of  the  constitution  it  is  said  he  has  the 
right  to  vote  for  one,  two  or  three  candidates  for  such  office. 
The  constitution  provides  that  the  General  Assembly  shall 
consist  of  a  senate  and  house  of  representatives,  to  be  elected 
by  the  people ;  that  the  State  shall  be  divided  into  fifty-one 
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senatorial  districts,  and  that  one  senator  and  three  repre- 
sentatives shall  be  elected  from  each  senatorial  district;  and 
in  the  election  of  representatives  "each  qualified  voter  may 
cast  as  many  votes  for  one  candidate  as  there  are  representa- 
tives to  be  elected,  or  may  distribute  the  same,  or  equal  parts 
thereof,  among  the  candidates,  as  he  shall  see  fit;  and  the 
candidates  highest  in  votes  shall  be  declared  elected."  Sec- 
tion I  of  said  act  provides  "that  hereafter  the  nomination 
of  all  candidates  for  *  *  *  members  of  the  General  As- 
sembly *  *  *  by  all  political  parties,  shall  be  made  by 
conventions  of  delegates  to  be  elected  by  means  of  a  primary 
election  under  the  provisions  of  this  act."  Section  i6,  that 
"any  candidate  for  nomination  for  member  of  the  General 
Assembly  shall  have  his  name  printed  upon  the  official  pri- 
mary ballot:  Provided,  at  least  thirty  (30)  days  prior  to 
the  date  fixed  by  law  for  the  primary  election,  he  shall  file 
in  the  office  of  the  Secretary  of  State  a  petition  signed  by 
at  least  two  (2)  per  cent  of  the  qualified  primary  electors 
of  his  party  in  his  senatorial  district."  Section  24  provides 
that  below  the  name  of  each  office  upon  the  official  primary 
ballot  shall  be  printed,  in  small  letters,  the  direction  to  the 
voter  to  "vote  for  one,"  and  the  form  of  the  official  primary 
ballot  to  be  prepared  for  the  use  of  the  voter  by  the  county 
clerks  or  board  of  election  commissioners  is,  so  far  as  it  ap- 
plies to  representatives  in  the  General  Assembly,  in  the  fol- 
lowing form : 

'TOR  REPRESENTATIVE  IN  THE  GENERAL  ASSEMBLY 
(Vote  for  one) 


THOMAS  B.  HORN 
JAMES  R.  SIMMONS 


It  is  apparent  from  the  most  casual  examination  of  said 
constitutional  provision  that  tlae  voter  has  the  right  to  vote 
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for  one,  two  or  three  representatives  in  the  General  Assem- 
bly at  the  general  election,  as  he  may  see  fit,  while  by  virtue 
of  the  provisions  of  said  act  hereinbefore  referred  to,  at  ttie 
primary  election  he  has  the  right  to  vote  for  only  one  can-* 
didate  for  representative  in  the  General  Assembly,  it  being 
the  clear  intention,  as  expressed  in  tlie  act,  that  one  can- 
didate for  representative  in  the  General  Assembly  shall  be 
nominated  by  the  voters  of  the  respective  political  parties  at 
the  primary  election,  while  if  more  than  one  candidate  for 
representative  in  the  General  Assembly  is  to  be  nominated 
by  a  political  party  in  any  senatorial  district,  such  additional 
candidate  or  candidates  must  be  nominated  by  the  senatorial 
convention  of  said  district  without  reference  to  the  vote  of 
the  members  of  the  party  at  the  primary  election.  The  pri- 
mary election,  within  the  purview  of  tlie  constitution,  is  an 
election  and  is  controlled  by  its  provisions,  {People  v.  Board 
of  Election  Comrs.  supra^)  and  the  offices  of  representatives 
in  the  General  Assembly  having  been  brought  under  the  pro- 
visions of  said  act  by  the  express  terms  of  section  i  there- 
of, and  said  offices  being  of  the  same  class,  we  do  not  think 
that  the  legislature  has  the  power  to  provide  that  one  can- 
didate for  representative  in  the  General  Assembly  shall  be 
voted  for  by  the  individual  voters  of  the  party  at  the  pri- 
mary election,  and  if  more  than  one  candidate  for  repre- 
sentative in  the  General  Assembly  is  to  be  nominated  by  a 
political  party  that  such  candidates  in  excess  of  one  shall 
be  nominated  by  the  senatorial  convention  of  such  political 
party  without  reference  to  the  result  of  the  primary  electibn. 
The  right  to  nominate  candidates  for  representative  in  the 
General  Assembly  is  as  important  a  right  to  the  voter  as  the 
right  to  vote  for  said  candidates  after  they  are  nominated 
and  is  of  the  same  character,  and  if  the  constitution,  as  it 
does,  confers  upon  the  voter  the  right  to  vote  for  one,  two 
or  three  candidates  for  representative  in  the  General  Assem- 
bly, any  primary  election  law,  to  be  valid,  which  provides 
for  the  nomination  of  candidates  for  representative  in  the 
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General  Assembly,  must  give  the  voter  the  right  to  partici- 
pate in  the  selection  of  all  the  candidates  of  his  party  for 
representative  in  the  General  Assembly  which  are  to  be  nom- 
inated by  his  party. 

It  is  said,  however,  that  to  hold  that  the  voter  has  the 
right  to  vote  at  the  primary  election  for  more  than  one 
candidate  for  representative  in  the  General  Assembly  is  to 
hold  that  each  party  must  nominate  at  least  two  candidates 
for  representative  in  the  General  Assembly,  if  not  three, 
which  would  in  all  the  senatorial  districts  of  the  State  de- 
feat minority  representation,  which  is  established  by  the 
constitution.  We  do  not  think  such  a  result  would  follow. 
Since  the  adoption  of  the  constitution  of  1870  the  prac- 
tice in  most,  if  not  all,  the  senatorial  districts  of  the  State 
has  been  for  the  majority  party  to  nominate  two  candi- 
dates for  representative  in  the  General  Assembly  and  the 
minority  party  to  nominate  one  candidate  for  representative 
in  the  General  Assembly,  and  for  the  majority  party,  at  the 
election,  to  cumulate  its  vote  upon  the  two  candidates  nom- 
inated by  it  and  the  minority  party  to  cumulate  its  vote  upon 
the  candidate  nominated  by  it.  The  decision  of  the  question 
whether  the  several  political  parties  in  the  State  will  each 
nominate  one,  two  or  three  candidates  for  representative 
in  the  General  Assembly  has  heretofore  rested  with  the 
respective  political  parties,  and  the  Australian  Ballot  law 
clearly  recognizes  their  right  to  determine  such  question  and 
to  have  the  ballots  so  printed  as  to  effectuate  such  intention. 
That  fact,  however,  has  never  been  supposed  to  prevent  the 
voter  from  voting  for  one,  two  or  three  candidates  for  rep- 
resentative in  the  General  Assembly  at  the  polls  if  he  saw 
fit  so  to  do.  We  see  no  reason  why  a  primary  election  law 
cannot  be  so  framed  as  to  permit  the  different  senatorial 
committees  of  the  several  political  parties  of  the  State,  by 
resolution  or  otherwise,  to  suggest  to  the  voters  of  their 
respective  parties  the  number  of  candidates  that  ought  to 
be  selected  by  their  party  at  the  primary  election  for  repre- 
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sentative  in  the  General  Assembly  and  to  have  such  sug- 
gestion placed  in  some  form  upon  the  official  primary  ballot 
for  the  guidance  of  the  individual  voter,  and  to  authorize 
the  respective  senatorial  conventions  of  the  several  political 
parties  to  determine,  by  resolution  or  otherwise,  the  number 
of  candidates  for  representative  in  the  .General  Assembly 
which  their  party  shall  nominate  in  their  senatorial  conven- 
tion. By  such  action  each  voter  would  enjoy  his  constitu- 
tional right  to  vote  for  one,  two  or  three  candidates  in  his 
senatorial  district  for  representative  in  the  General  Assembly 
and  to  cumulate  his  vote  upon  one  or  two  candidates,  if  he 
saw  fit,  and  the  political  parties  would  be  permitted  to  carry 
out  the  minority  representation  plan  of  the  election  of  rep- 
resentatives in  the  General  Assembly  contained  in  the  con- 
stitution. The  present  act  deprives  the  voter  of  any  choice 
in  selection  of  more  than  one  of  the  candidates  of  his  party 
for  representative  in  the  General  Assembly,  if  more  than 
one  candidate  is  nominated  for  such  office.  No  law,  as  we 
view  the  matter,  can  be  constitutional  which  prevents  the 
individual  voter  from  participating  in  the  nomination  of  all 
the  candidates  of  his  party  for  representative  in  the  General 
Assembly  which  are  to  be  nominated  at  a  primary  election, 
if  any  candidate  for  representative  in  the  General  Assembly 
is  to  be  so  nominated.  The  grant  of  power  to  the  senatorial 
committee  or  convention  of  a  political  party  to  determine 
for  their  party  organization  the  number  of  candidates  which 
their  party  will  nominate  for  representative  in  the  General 
Assembly  would  not  be  a  delegation  of  legislative  power  to 
such  senatorial  committee  or  convention,  as  the  right  to  de- 
termine whether  or  not  a  political  party  will  nominate  one 
or  more  candidates  for  representative  in  the  General  As- 
sembly is  a  political  and  not  a  legislative  question,  and  must 
be  left  necessarily,  like  many  other  questions  pertaining  to 
party  management,  to  the  managing  committees  or  conven- 
tions of  the  several  political  parties  of  the  State.  We  think 
the  act. in  question,  for  the  reason  suggested,  in  so  far  as 
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it  dq)rives  the  individual  voter  of  the  several  political  par- 
ties of  the  right  to  participate  in  the  nomination  of  all  the 
candidates  of  his  party  for  representative  in  the  General  As- 
sembly which  are  to  be  nominated  by  his  party,  infringes 
upon  the  right  of  the  individual  voter  and  is  in  conflict  with 
the  constitution. 

By  sections  33  and  34  of  said  act  no  person  shall  be 
allowed  to  vote  at  a  primary  election  (i)  who  shall  have 
signed  the  petition  of  a  candidate  of  any  party  with  which  he 
does  not  affiliate,  when  such  candidate  is  to  be  voted  for  at 
the  primary  election ;  or  (2)  who  shall  have  signed  the  nom- 
inating petition  of  an  independent  candidate  for  any  office 
for  which  office  candidates  are  to  be  voted  for  at  said  pri- 
mary election;  or  (3)  who  shall  have  voted  at  the  primary 
election  of  another  political  party  within  the  period  of  one 
year  next  preceding  such  primary  election;  and  (4)  any 
person  desiring  to  vote  at  a  primary  election  shall  state  his 
name,  residence  and  party  affiliation  to  the  primary  judges, 
one  of  whom  shall  thereupon  announce  the  same  in  a  distinct 
tone  of  voice,  sufficiently  loud  to  be  heard  by  those  present 
in  the  polling  place,  and  no  person  who  refuses  to  state  his 
party  affiliation  shall  be  allowed  to  vote  at  a  primary  elec- 
tion ;  and  the  contention  is  made  that  all  of  said  provisions 
place  limitations  upon  the  right  of  the  voter  to  vote  at  a 
primary  election  not  allowed  by  the  constitution,  and  that 
they  are  unconstitutional  and  void.  The  object  of  holding  a 
primary  election  by  a  political  party  is  to  select  party  can- 
didates, and  it  is  too  plain  for  argument  that  no  voter  should 
be  permitted  to  vote  at  the  primary  election  of  a  political 
party  unless  he  is  a  member  of  such  party,  and  unless  pro- 
vision is  made  to  prevent  persons  voting  at  a  primary  elec- 
tion for  the  candidates  of  a  party  who  are  not  affiliated  with 
such  party,  the  whole  scheme  of  nominating  party  candi- 
dates by  a  primary  election  would  fail,  because  of  being 
incapable  of  execution.  In  view  of  the  object  for  which  the 
primary  election  is  held  we  have  been  unable  to  discover  any 
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constitutional  right  of  which  the  voter  has  been  deprived  by 
any  of  the  foregoing  enactments.  It  is  the  duty  of  the  leg- 
islature to  provide  all  such  reasonable  regulations  as  will 
make  the  provisions  of  the  constitution  effectual,  and  laws 
to  prevent  fraud,  undue  influence  or  oppression,  and  to  pre- 
serve the  equal  rights  of  all  from  interference  or  encroach- 
ment, have  universally  been  sustained  by  this  court.  {Sher- 
man  v.  People^  210  111.  552;  People  v.  Board  of  Election 
Cotnrs.  supra.)  The  members  of  the  several  political  par- 
ties must  be  guaranteed  by  law  the  right  to  select  their  can- 
didates for  office  with  the  same  freedom  as  they  have  the 
right  to  choose  them  after  they  are  nominated,  or  the  pri- 
mary election  at  which  they  vote  for  candidates  is  a  delusion 
and  a  fraud  upon  the  individual  voter.  If  the  independent 
voter  or  the  voter  affiliating  with  an  opposition  party  can 
vote  at  the  primary  election  of  a  party  with  which  he  has 
no  political  affiliation,  and  thereby  control  the  nominations 
of  a  party  to  which  he  is  opposed  and  whose  candidates  he 
will  vote  against  at  the  polls,  the  freedom  of  the  primary 
election  is  destroyed.  What  regulations  should  be  had  to 
secure  fair  primary  elections  must  rest  largely  with  the  legis- 
lature, and  the  courts  should  not  override  the  discretion 
placed  in  that  branch  of  the  government  by  the  constitution 
unless  it  clearly  appears  that  the  constitutional  rights  of  the 
individual  voter  have  been  infringed  upon.  We  are  of  the 
opinion  that  the  provisions  of  the  statute  above  referred  to 
are  not  subject  to  constitutional  objection. 

In  the  consideration  of  the  constitutional  questions  pre- 
sented by  this  record  we  have  not  been  unmindful  of  the 
well  settled  principle  that  all  doubts  should  be  resolved  in 
favor  of  the  constitutionality  of  a  law  when  it  is  assailed ; 
neither  have  we  been  unmindful  of  an  equally  well  estab- 
lished principle  of  constitutional  construction  that  some  of 
the  provisions  of  an  act  may  be  held  valid  while  other  por- 
tions thereof  may  be  held  unconstitutional.  In  the  particu- 
lars hereinbefore  pointed  out  we  entertain  no  doubt  but  that 
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the  act  under  consideration  is  in  conflict  with  the  constitu- 
tion, and  while  some  of  its  unconstitutional  provisions  might 
be  eliminated  from  the  act  and  its  valid  provisions  enforced, 
several  of  the  constitutional  objections  to  the  act  pointed 
out  go  to  the  entire  act,  and  render  it,  as  a  whole,  inopera- 
tive and  void. 

As  we  have  heretofore  said,  the  entire  act  of  May  23, 
1906,  is  dependent  upon  the  action  of  the  county  central 
committees  of  the  several  political  parties  of  the  State, 
founded  upon  sections  2  and  3,  in  designating  and  estab- 
lishing delegate  districts  in  their  respective  counties  of  the 
State,  and  without  such  action  the  act  is  incomplete  and  in- 
capable of  execution.  The  action  of  the  several  county  cen- 
tral committees  under  said  sections  is  purely  voluntary. 
They  are  not  required  to  make  a  record  of  their  action  or 
to  certify  the  result  thereof  to  the  county  clerks  of  their 
respective  counties  or  to  the  board  of  election  commission- 
ers, or  to  any  other  officer,  although  the  county  clerks  and 
boards  of  election  commissioners  are  required  to  furnish 
official  primary  ballots  and  do  numerous  other  acts  based 
upon  the  action  of  said. county  central  committees  in  desig- 
nating and  establishing  such  delegate  districts.  As  to  the 
manner  in  which  the  county  clerks  or  boards  of  election  com- 
missioners are  to  obtain  the  information  from  said  county 
central  committees  upon  which  to  base  the  acts  required  of 
them  by  other  sections  of  the  act  the  act  is  entirely  silent. 
If  the  several  county  central  commitees  should  refuse  to 
furnish  such  information  and  the  county  clerks  or  board  of 
election  commissioners  or  parties  interested  should  seek,  by 
mandamus,  to  require  said  county  central  committees  to 
make  a  record  of  their  action  in  designating  and  establish- 
ing delegate  districts  or  to  certify  the  result  of  their  action 
in  designating  and  establishing  delegate  districts  to  such 
officers,  a  legal  answer  to  such  application,  if  it  were  held 
mandamus  would  lie,  would  clearly  be  that  no  legal  duty 
rested  upon  them  to  make  such  record  or  to  furnish  to  said 
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officer  or  board  such  information.  There  seems  to  be  a 
complete  hiatus  between  sections  2  and  3  and  the  other  sec- 
tions of  the  act,  which  would  render  it  impossible  for  the 
courts  to  compel  the  several  committees  and  officials  named 
in  said  act  to  carry  its  provisions  into  effect. 

The  decree  of  the  circuit  court  of  Cook  county  will  be 
reversed  and  the  cause  remanded  to  that  court,  with  direc- 
tions to  overrule  the  demurrer  to  the  bill. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  Carter,  dissenting: 

As  I  do  not  concur  in  the  reasoning  or  the  results 
reached  as  to  all  the  points  discussed  and  decided  in  the 
foregoing  opinion,  owing  to  the  importance  of  the  questions 
involved  I  have  deemed  it  proper  to  state  at  some  length 
my  views  on  some  of  these  questions. 

The  contention  is  made  that  the  Primary  act  violates  sec- 
tion I  of  article  4  of  the  constitution,  in  that  it  delegates 
legislative  power  vested  in  the  General  Assembly.  That 
such  power  cannot  be  delegated  has  frequently  been  reiter- 
ated by  the  courts,  but  this  is  true  only  in  a  qualified  sense. 
In  the  early  case  of  People  v.  Reynolds,  5  Gilm.  i,  in  an  ex- 
haustive discussion  of  this  subject,  this  court  said  (p.  12)  : 
"We  may  well  admit  that  the  legislature  cannot  delegate 
its  general  legislative  authority ;  still  it  may  authorize  many 
things  to  be  done  by  others  which  it  might  properly  do  it- 
self. All  power  possessed  by  the  legislature  is  delegated  to 
it  by  the  people,  and  yet  few  will  be  foimd  to  insist  that 
whatever  the  legislature  may  do  it  shall  do  or  else  it  shall 
go  undone.  To.  establish  such  a  principle  in  a  large  State 
would  be  almost  to  destroy  the  government."  A  marked 
tendency  has  manifested  itself  in  the  direction  of  assigning 
to  boards,  commissions,  local  authorities,  and  especially  to 
voters,  duties  heretofore  generally  performed  by  legislative 
bodies.  (6  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 1022.)  The 
highest  courts  of  the  various  States  have  not  always  ruled 
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in  harmony  on  this  question.  Appellant  cites  Rice  v.  Fos- 
ter,  4  Harr.  (Del.)  479,  Ex  parte  Wall,  48  Cal.  279,  Maise 
V-  State,  4  Ind.  342,  Thome  v.  Cramer,  15  Barb.  112,  State 
V.  Hayes,  61  N.  H.  264,  Parker  v.  Commonwealth,  6  Pa. 
St.  507,  and  Barto  v.  Himrod,  8  N.  Y.  483,  all  holding  sub- 
stantially that  a  law,  when  passed  by  the  legislature,  must 
be  complete,  positive  and  absolute,  and  cannot  depend  for 
its  ultimate  operation  upon  any  other  tribunal,  body  or  per- 
sons, even  though  those  persons  be  the  entire  body  of  the 
electors.  This  is  not  the  law  in  this  State.  In  Home  Ins. 
Co.  V.  Swigert,  104  111.  653,  this  court,  by  Justice  Mulkey, 
stated  (p.  665)  :  "Whatever  the  rule  may  be  in  other  States 
it  is  well  settled  in  this  *  *  *  that  it  is  competent  for 
the  legislature  to  pass  a  law  the  ultimate  operation  of  wliich 
may,  by  its  own  terms,  be  made  to  depend  upon  some  con- 
tingency, as,  upon  an  affirmative  vote  by  the  electors  of  a 
given  district,  or  upon  any  other  indifferent  contingency  the 
legislature  in  its  wisdom  may  prescribe."  To  the  same  ef- 
fect are  People  v.  Reynolds,  supra.  People  v,  Hoffman,  116 
111.  587,  People  v.  Salomon,  51  id.  37,  City  of  Chicago  v. 
Reeves,  220  id.  274,  and  many  other  cases. 

It  is  held  that  the  act  delegates  legislative  power  be- 
cause sections  2  and  3  thereof  grant  the  right  to  the  party 
committees  to  designate  and  establish  delegate  districts.  As 
this  court  stated  in  People  v.  Harper,  91  111.  357,  the  prin- 
ciple has  been  repeatedly  recognized  by  this  and  other  courts 
of  last  resort  that  the  General  Assembly  may  authorize 
others  to  do  those  things  which  it  could  properly,  but  not 
understandingly  or  advantageously,  do  itself.  To  the  same 
effect  are  Schweiker  v.  Husser,  146  111.  399,  City  of  Chicago 
v.  Stratton,  162  id.  494,  and  Spiegler  v.  City  of  Chicago, 
216  id.  114.  The  correct  statement  of  principles  governing 
this  question  is  found  in  Sutherland  on  Statutory  Construc- 
tion, (sec.  68,  p.  70,)  where  that  author  says:'  "The  true 
distinction  is  between  the  delegation  of  power  to  make  the 
law,  which  involves  a  discretion  as  to  what  the  law  shall  be. 
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and  conferring  an  authority  or  discretion  as  to  its  execution, 
to  be  exercised  under  and  in  pursuance  of  the  law.  The  first 
cannot  be  done;  to  the  latter  no  valid  objection  can  be 
made."  This  court  has  more  than  once  approved  this  dis- 
tinction. Spiegler  v.  City  of  Chicago,  supra;  Arms  v,  Ayer, 
192  111.  601. 

Counsel  for  appellant  insist  that  the  ruling  of  tliis  court 
in  People  v.  Election  Comrs.  supra,  is  conclusive  on  this 
question.  With  this  I  do  not  agree.  On  the  contrary,  the 
reasoning  in  that  decision  tends  strongly,  in  my  opinion,  to 
uphold  the  constitutionality  of  this  act  on  the  point  now 
under  discussion.  In  the  law  then  under  discussion  the 
legislature  had  plainly  delegated  its  legislative  power.  It 
had  left  to  the  committees  the  decision  whether  the  officers 
should  be  nominated  by  the  voters  or  by  delegates,  and 
whether  they  should  be  nominated  by  a  majority  or  plural- 
ity vote.  We  there  held  that  the  law  must  be  complete  in 
its  terms  and  conditions,  so  that  everyone  might  know,  by 
reading,  what  his  rights  were  and  how  it  would  operate. 
These  things  could  not  be  ascertained  by  reading  that  law, 
for  it  left  to  the  party  committees  a  discretion  as  to  what 
the  law  should  be,  not,  as  in  the  law  here  under  discussion, 
merely  a  discretion  as  to  a  few  details  of  its  execution.  If 
appellant's  contention  be  correct,  then  the  provisions  of  the 
Election  law,  which  have  been  in  force  for  many  years,  giv- 
ing the  board  of  county  commissioners  power  to  form  elec- 
tion districts  and  divide  them,  (Kurd's  Stat.  1905,  par.  30, 
p.  860,)  and  giving  the  board  of  election  commissioners, 
under  the  City  Election  law,  power  to  establish  election  pre- 
cincts, (Kurd's  Stat.  1905,  par.  176,  p.  891,)  would  be  sub- 
ject to  the  same  criticism.  The  county  board  and  the  board 
of  election  commissioners  must  change  the  precincts  from 
time  to  time,  as  the  voting  population  requires.  If  appel- 
lant's contention  is  sound,  then  the  legislature  must  fix  the 
primary  districts,  as  to  boundaries  and  in  every  other  re- 
spect, at  tlie  time  the  law  is  enacted, — a  proceeding  which 
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would  not  be  practicable,  especially  in  view  of  the  frequent 
necessary  changes  in  the  boundaries  of  the  election  precincts 
and  districts.  We  have  here  a  very  plain  illustration  of  the 
wisdom  of  the  statement  in  People  v.  Reynolds,  supra,  that 
"while  the  legislature  may  not  divest  itself  of  its  proper 
functions  or  delegate  its  general  legislative  authority,  it 
may  still  authorize  others  to  do  those  things  which  it  might 
properly,  yet  cannot  understanding^  or  advantageously,  do 
itself.  Without  this  power  legislation  would  become  op- 
pressive, and  yet  imbecile."  In  my  judgment,  in  any  law 
of  this  kind  the  legislature,  to  be  practical,  must  leave  de- 
tails, such  as  referred  to  here,  to  be  fixed  and  carried  out 
through  the  agency  of  others. 

The  opinion  of  the  court  holds,  not  that  the  authority  is 
improperly  delegated,  by  this  law,  to  designate  the  primary 
districts,  but  that  it  is  delegated  to  improper  persons, — that 
it  should  be  delegated  to  public  officials.  Under  the  authori- 
ties it  seems  to  me  that  if  it  is  not  unconstitutional  to  dele- 
gate authority  by  a  legislative  act  to  one  class  of  persons, 
then  it  is  not  unconstitutional  to  delegate  to  any  class  of 
persons  who  can  be  compelled  by  law  to  carry  out  the  pro- 
visions of  the  act.  However  that  may  be,  the  opinion  of 
the  court  holds  that  the  authority  to  form  primary  districts 
could  be  properly  delegated  to  public  officials,  but  that  the 
members  and  officers  of  the  political  committees  charged 
with  calling  the  primary,  designating  and  establishing  dis- 
tricts and  calling  conventions  are  not  public  officials.  In 
the  most  general  and  comprehensive  sense  a  public  office  is 
an  agency  of  the  State,  and  the  person  whose  duty  it  is 
to  perform  this  agency  is  a  public  officer.  There  are  nu- 
merous criteria  which  are  not,  in  themselves,  conclusive, 
yet  which  aid  in  determining  whether  a  person  is  an  officer, 
such  as  taking  an  oath,  giving  a  bond,  being  entitled  to  fees, 
etc.  But  no  one  of  these  is  absolutely  essential.  (23  Am. 
&  Eng.  Ency.  of  Law, — 2d  ed. — ^p.  322 ;  Mechem  on  Pub- 
lic Officers  and  Agents,  sees.  i-io).    Section  24  of  article  5 
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of  the  constitution  of  1870  provides  that  "an  office  is  a 
public  position  created  by  the  constitution  or  law,  continu- 
ing during  the  pleasure  of  the  appointing  power,  or  for  a 
fixed  time,  with  a  successor  elected  or  appointed,"  etc.  This 
court  has  held,  in  construing  this  section,  that  it  has  refer- 
ence, in  so  far  as  it  operates  as  a  restriction  upon  the  mode 
of  appointment,  to  State  offices  only ;  that  an  office  created 
by  statute  is  wholly  under  legislative  control.  {People  v. 
LoefHer,  175  111.  585 ;  People  v.  Bollam,  182  id.  528.)  Some 
employments  of  a  private  nature  are  considered  public  of- 
fices if  connected  with  the  public,  as  a  bank  or  railroad 
president,  secretary,  treasurer  or  director.  (People  v.  Ridg- 
ley,  21  111.  64.)  An  office  may  be  only  one  of  honor,  with- 
out perquisites  or  profits.    Dickson  v.  People,  17  111.  191. 

A  writ  of  mandamus  has  been  defined  to  be  a  command 
issuing  from  a  court  of  law  of  competent  jurisdiction,  in 
the  name  of  the  State,  directing  some  inferior  court,  officer, 
corporation  or  person  to  do  some  particular  thing  therein 
specified  which  pertains  to  his  office  or  duty.  (19  Am.  & 
Eng.  Ency.  of  Law, — 2d  ed. — p.  716.)  "It  is  a  general 
rule  that  mandamus  will  not  lie  against  one  who  does  not 
occupy  an  official  or  quasi  official  position,  though  a  few 
cases  may  be  found  where  the  writ  has  issued  against  pri- 
vate persons  for  the  enforcement  oi  purely  private  rights." 
(19  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — ^p.  744.)  "Afan- 
damus  lies,  as  is  well  known,  not  only  against  public  offi- 
cers, but  against  -private  officers  in  certain  cases,  and  against 
public  and  private  corporations."  (Mechem  on  Public  Of- 
ficers and  Agents,  sec.  926.)  Mandamus  lies  to  enforce  a 
public  duty.  (People  v.  Chicago  and  Alton  Railroad  Co. 
55  111,  95 ;  Chicago  and  Alton  Railroad  Co.  v.  Suit  em,  129 
id.  274.)  This  court  has  repeatedly  held  that  the  officials 
of  railroad  companies  can  be  compelled  to  perform  certain 
duties  by  mandamus,  on  the  theory  that  they  owe  these  du- 
ties to  the  State  and  are  subject  to  its  visitorial  powers, 
(People  V.  St.  Louis,  Alton  and  Terre  Haute  Railroad  Co. 
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176  111.  512 ;  Litchfield  and  Madison  Railway  Co.  v.  People, 
222  id.  242 ;  People  v.  Chicago,  Indianapolis  and  LouisTnlle 
Railway  Co,  223  id.  581.)  Gas,  water  and  telephone  com- 
panies can  be  compelled  by  mandamus  to  discharge  their 
duties  to  the  public.  (2  Spelling  on  Injunctions  and  other 
Extraordinary  Remedies, — 2d  ed. — sec.  1592.) 

If  certain  duties  devolving  upon  party  committees  and 
their  officers  are  of  a  public  nature,  then  the  same  line  of 
reasoning  would  apply  to  them,  as  to  the  performance  of 
such  duties,  as  has  been  applied  to  railroad  and  other  of- 
ficials. It  is  only  recently  that  the  legislature  has  recognized 
the  existence  of  political  parties  and  attempted  to  regulate 
the  means  by  which  partisan  efforts  shall  be  exercised.  In- 
dependently of  statutory  enactment  the  courts  would  have 
no  inherent  power  to  interfere,  with  the  management  of 
purely  party  affairs,  but  undoubtedly,  by  the  great  weight 
of  authority,  reasonable  regulations  as  to  party  manage- 
ment, both  of  elections  and  primaries,  are  authorized.  (15 
Cyc.  332,  and  cases  there  cited.)  Under  the  Australian 
Ballot  law,  party  committees  and  the  officers  of  party  con- 
ventions have  been  charged  for  years  with  certain  responsi- 
bilities in  carrying  out  that  law.  If  the  reasons  urged 
against  the  Primary  law  on  this  point  would  render  it  un- 
constitutional, why  would  they  not  apply  with  equal  force 
to  the  Ballot  law?  But  I  do  not  believe  the  point  is 
well  taken  as  to  either  law.  Decisions  may  be  found  where 
courts  have  held  that  they  could  not  interfere  with  the  ac- 
tions of  political  parties  or  committees,  but  in  those  cases 
the  statutes  of  the  State  did  not  attempt  in  any  way  to 
regulate  the  actions  of  such  parties  or  committees  on  the 
point  involved.  In  Attorney  General  v.  Drohan,  169  Mass. 
534,  cited  by  appellant,  while  that  court  held  that  members 
of  political  committees  were  not  such  public  officers  as  could 
be  removed  from  their  positions  by  quo  warranto  proceed- 
ings, yet  at  the  same  time  it  was  held  that  the  courts  could 
enforce  the  provisions  of  the  statute  relating  to  such  party 
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committees  and  caucuses.  The  political  parties  of  this  coun- 
try, and  their  official  representatives,  in  recent  years,  under 
the  ballot  and  primary  laws,  have  become,  as  to  certain  of 
their  functions,  quasi  governmental  agencies.  "Primary 
laws  necessarily  create  new  leg^al  rights  and  corresponding 
legal  duties."  {State  v.  Houser,  122  Wis.  534.)  In  Brower 
v.  O'Brien,  2  Ind.  423,  that  court  held  that  the  writ  of  man- 
damus might  issue,  directed  to  the  opposing  candidate,  when 
the  performance  of  a  ministerial  duty  was  imposed  upon 
him  by  law.  The  Supreme  Court  of  Kentucky,  in  Hill  v. 
Holdam,  87  S.  W.  Rep.  805,  held  that  where,  under  a  pri- 
mary law,  the  committee  or  governing  authority  of  a  party 
has  power  to  determine  and  decide  who  shall  have  the  nomi- 
nation, a  court  may  require  the  committee  to  act,  or  may 
restrain  from  acting  a  committee  which  has  no  jurisdiction 
under  the  law.  In  State  v.  Jones,  78  N.  E.  Rep.  505,  the 
Supreme  Court  of  Ohio  held  that  a  person  who  acted  as 
secretary  of  two  rival  conventions  could  be  compelled  by 
mandamus  to  execute  a  certificate  of  nomination  for  each 
convention,  in  order  that  the  candidates  of  both  conventions 
could  present  their  claims  before  the  proper  body  for  de- 
cision. In  Spelling  on  Injunctions  and  other  Extraordinary 
Remedies  (vol.  2, — 2d  ed. — sec.  1570a,)  the  rule  is  laid 
down,  where  an  election  law  provides  that  no  person  shall  be 
entitled  to  vote  at  a  primary,  unless  he  be  a  qualified  voter  on 
the  day  of  election,  for  the  officers  to  be  nominated  thereat, 
and  also  possesses  certain  other  qualifications,  that  the  courts 
have  jurisdiction  to  compel  a  political  association  to  place 
on  its  rolls  one  who  has  complied  with  such  regulations  and 
usages.  No  court,  so  far  as  I  am  aware,  has  ever  held  that 
where  the  statute  in  plain  terms  placed  specific  duties  upon 
political  committees  or  other  officers,  the  courts  could  not, 
by  proper  action,  compel  the  performance  of  such  duties. 
To  hold  otherwise  would  greatly  weaken  practical  legisla- 
tion as  to  primary  and  election  laws.  To  my  mind  it  is  obvi- 
ous that  the  members  of  the  party  committees  charged  with 
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such  responsibilities  by  law  become  quasi  public  officials. 
The  great  weight  of  authority  since  primary  laws  have  been 
discussed  and  construed  by  the  courts  is  to  that  effect.  If 
it  be  admitted  that  the  authority  to  fix  primary  districts  can 
be  delegated  by  law  to  boards  of  election  commissioners  or 
county  boards,  is  it  not  simply  a  legislative  question  as  to 
whether  the  law  shall  provide  that  these  duties  shall  devolve 
upon  this  class  of  officials  or  upon  the  officials  of  party  or- 
ganizations, who,  under  this  law,  are  made  quasi  public 
officials?  Is  not  this  solely  a  matter  of  public  policy,  and 
not  one  of  judicial  construction?  As  a  matter  of  public 
policy,  and  the  better  practice,  I  might  agree  with  the  opin- 
ion of  the  court  that  the  establishing  of  delegate  districts 
should  be  left  with  the  county  boards  or  board  of  election 
commissioners,  as  the  case  may  be,  in  the  respective  juris- 
dictions ;  but  I  do  not  believe  that  the  provisions  of  the  law 
now  under  discussion  are  void  because  such  duties  are  placed 
by  this  law  upon  the  party  committees. 

The  contention  is  made  by  appellant  that  the  act  is  un- 
constitutional for  the  particular  reason  that  section  33  adds 
to  the  qualifications  of  electors  and  deprives  constitution- 
ally qualified  electors  of  their  right  to  vote  at  the  primary. 
In  discussing  the  constitutionality  of  any  act  it  is  neces- 
sary to  keep  in  mind  the  principle  so  often  announced, 
that  the  State  constitution  is  a  limitation  upon  and  not  a 
grant  of  power,  and  that  the  legislature  can  enact  all  laws 
not  expressly  limited  by  the  constitution.  In  Sherman  v. 
People,  210  111.  552,  we  said  on  this  subject  (p.  558)  :  *ln 
order  that  legislation  be  held  unconstitutional  there  must 
be  some  express  provision  prohibiting  it.  In  passing  upon 
the  constitutionality  of  a  statute  all  presumptions  are  in  fa- 
vor of  its  validity  and  all  doubts  are  resolved  in  its  favor. 
No  statute  should  be  held  unconstitutional  unless  the  court 
is  convinced,  beyond  a  reasonable  doubt,  that  it  is  not  con- 
stitutional." We  said  in  People  v.  Election  Comrs,  supra, 
that  at  the  time  the  constitution  was  adopted  primary  elec- 
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tions  were  not  within  the  contemplation  of  its  f ramers ;  that 
up  to  that  time  such  elections  "had  not  been  made  a  part  of 
the  election  system  or  subject  to  regulation  by  law.  At  that 
time  candidates  for  office  were  nominated  by  means  of  the 
caucus  and  convention  of  delegates,  and  such  nominations 
were  purely  private  affairs  of  the  political  organizajtions." 

There  seems  to  have  been  no  attempt  in  our  statutes  to 
regulate  the  holding  of  party  caucuses  or  as  to  the  ncnnina- 
tion  of  candidates  for  office  until  in  1885  the  City  Election 
law  was  passed,  (which  was  held  constitutional  in  People 
v.  Hoffman,  supra,)  wherein  parties  were  recognized  in  the 
selection  of  the  board  of  election  commissioners  and  in  the 
appointment  of  judges  and  clerks.  The  same  year  a  pri- 
mary law  of  two  sections  was  enacted  fixing  penalties  for 
improper  acts  in  connection  with  the  conduct  of  primaries. 
(Kurd's  Stat.  1905,  p.  945.)  *  In  1889  the  first  attempt  in 
this  State  was  made  to  regulate  with  any  detail  the  pro- 
cedure to  be  followed  in  nominating  candidates  for  office. 
(Kurd's  Stat.  1905,  p.  940.)  This  law  rested  entirely  upon 
the  voluntary  will  of  the  party  committees  as  to  whether  or 
not  it  should  be  invoked.  In  1891  the  so-called  Australian 
Ballot  law  was  enacted  in  this  State,  (Kurd's  Stat.  1905, 
p.  926^)  for  the  first  time  taking  control  of  many  of  the 
details  of  elections,  and  also  in  a  general  way  regulating  the 
nomination  of  candidates  for  such  offices.  In  1898  the  first 
mandatory  primary  law  was  adopted,  which  applied  at  once 
only  to  Cook  county,  but  could  be  adopted  by  a  vote  of  the 
people  in  any  county,  city  or  incorporated  town  in  the  State, 
and  was  so  adopted  in  several  counties  and  in  some  of  the 
cities.  This  law  was  amended  in  many  details  and  passed 
as  an  entire  new  act  amending  the  former  act  in  1901. 
(Kurd's  Stat.  1905,  p.  948.)  In  1899  another  law  was 
passed,  (Kurd's  Stat.  1905,  p.  945,)  which  applied  only  to 
counties  of  less  than  125,000  and  when  adopted  by  a  vote 
of  the  people.  This  was  adopted  in  several  localities.  The 
first  compulsory  primary  law  applying  to  the  entire  State 
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was  passed  May  i8,  1905.  This  law  was  declared  uncon- 
stitutional in  People  v.  Election  Comrs,  supra,  and  the  law 
now  under  discussion  was  enacted  at  a  special  session  of  the 
legislature  very  shortly  thereafter.  The  growing  sentiment 
in  favor  of  the  regulation  of  caucuses,  primaries,  nominat- 
ing conventions  and  the  nomination  of  candidates  for  office, 
generally,  as  shown  by  these  various  laws,  has  been  dupli- 
cated during  the  same  years  in  practically  all  of  the  large 
States  of  the  Union,  and  such  legislation  is  now  agitated 
and  advocated  in  all  sections  of  the  country.  Experience 
first  demonstrated  that  it  was  absolutely  necessary  to  pro- 
tect by  strict  laws  the  rights  of  the  voter  at  general  elec- 
tions, but  in  recent  years  it  has  become  evident  that  it  is 
just  as  necessary  to  control  by  positive  enactment  the  nomi- 
nation of  candidates  as  to  regulate  the  procedure  of  their 
election. 

Is  it  necessary,  in  order  to  keep  within  the  letter  and 
spirit  of  our  Bill  of  Rights  and  constitution,  that  the  same 
regulations  obtain  and  the  individual  voter  be  entitled  to 
exactly  the  same  rights,  exercised  in  the  same  way,  in  the 
nomination  of  all  candidates  that  he  has  in  voting  on  elec- 
tion day?  The  Australian  ballot  system  has  been  adopted 
in  every  State  of  the  Union.  In  practically  all  of  these  laws 
there  is  a  provision  that  a  party  organization,  in  order  to 
be  recognized  by  the  law  as  entitled,  as  such,  to  a  place  on 
the  ballot,  must  have  cast  at  some  specified  recent  election 
a  certain  percentage,  ranging  from  one  to  ten,  of  the  total 
vote.  In  Miner  v.  Olin,  159  Mass.  487,  the  Supreme  Court 
of  that  State  held  constitutional  a  law  requiring  the  party 
to  have  cast  three  per  cent  of  the  entire  vote  for  Governor. 
In  DeWalt  v.  Bart  ley,  146  Pa.  St.  529,  the  highest  court 
of  that  State  held  that  it  was  "necessary  to  make  some  regu- 
lations in  regard  to  nominations  in  order  to  ascertain  what 
names  shall  be  printed  on  the  ballot.  The  right  to  vote  can 
only  be  exercised  by  the  individual  voter.  The  right  to 
nominate,  flowing  necessarily  from  tHe  right  to  vote,  can 
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only,  be  exercised  by  a  number  of  voters  acting  together." 
Without  this,  "three  persons  may  claim  to  be  a  political 
party,  just  as  the  three  tailors  of  Tooley  street  assumed  to 
be  *the  people  of  England.'  "  The  Supreme  Court  of  Min- 
nesota, in  Davidson  v.  Hanson,  87  Minn.  211,  held  that  a 
law  was  constitutional  which  permitted  parties  that  cast  ten 
per  cent  of  the  vote  to  nominate.  To  the  same  effect  is 
State  V.  Poston,  58  Ohio  St.  620.  All  laws  regulating  nom- 
inations must  recognize  political  parties.  "We  live  in  the 
days  of  party  government;  whether  it  is  desirable  or  not, 
we  cannot  escape  it  if  we  would."  (State  v.  Houser,  supra.) 
This  court,  in  People  v.  Election  Comrs.  supra,  stated  that 
when  an  official  ballot  is  used,  the  "nomination  of  candidates 
whose  names  shall  appear  upon  the  ballot  must  be  regulated 
in  some  way,  otherwise  the*  whole  scheme  would  be  inca- 
pable of  execution."  See,  also,  People  v.  Williamson,  185 
HI.  106. 

In  construing  the  provisions  of  the  constitution,  as  in 
construing  the  law,  the  intent  of  the  creators  is  the  "polar 
star."  The  intent  is  the  law.  (Sutherland  on  Statutory 
Construction, — 1891  ed. — ^sec.  234.)  In  construing  the  con- 
stitution and  Bill  of  Rights  it  is  our  duty  to  find,  if  possible, 
the  meaning  of  the  various  provisions  in  the  light  of  what 
its  makers  sought.  The  convention  that  adopted  the  Fed- 
eral constitution  did  not  attempt  to  draft  a  code.  Chief 
Justice  Marshall,  in  McCulloch  v.  State  of  Maryland,  4 
Wheat.  (17  U.  S.)  316,  says  (p.  407)  :  "A  constitution, 
to  contain  an  accurate  detail  of  all  the  subdivisions  of  which 
its  great  powers  will  admit  and  of  all  the  means  by  which 
they  may  be  carried  into  execution,  would  partake  of  the 
prolixity  of  a  legal  code  and  could  scarcely  be  embraced  by 
the  human  mind.  It  would  probably  never  be  understood 
by  the  public.  Its  nature,  therefore,  requires  that  only  its 
great  outlines  should  be  marked,  its  important  objects  des- 
ignated, and  the  minor  ingredients  which  compose  those 
objects  be  deduced  from  the  nature  of  the  objects"  them- 
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selves.  That  this  idea  was  entertained  by  the  framers  of 
the  American  constitution  is  not  only  to  be  inferred  from 
the  nature  of  the  instrument,  but  from  the  language."  As 
a  result,  the  Federal  constitution  has  been  found  sufficiently 
specific,  and  yet  so  comprehensive  and  flexible,  as  to  meet 
the  changing  and  complex  needs  of  a  people  that  has  in- 
creased within  the  century  since  its  adoption  from  three  to 
more  than  eighty  millions.  What  was  said  by  Chief  Jus- 
tice Marshall  as  to  the  Federal  constitution  was  in  a  large 
degree  the  guiding  and  controlling  influence  of  the  framers 
of  the  present  constitution  of  our  State.  Cooley,  in  his  Con- 
stitutional Limitations,  (7th  ed.  p.  238,)  in  discussing  the 
same  subject,  states :  "The  principles  of  republican  govern- 
ment are  not  a  set  of  inflexible  rules,  vital  and  active  in  the 
constitution,  though  unexpressed,  but  they  are  subject  to 
variation  and  modification  from  motives  of  policy  and  pub- 
lic necessity,  and  it  is  only  in  those  particulars  in  which  ex- 
perience has  demonstrated  any  departure  from  the  settled 
practice  to  work  injustice  or  confusion,  that  we  shall  dis- 
cover an  incorporation  of  them  in  the  constitution  in  such 
form  as  to  make  them  definite  rules  of  action  under  all 
cirounstances."  With  the  principles  of  constitutional  con- 
struction in  mind  thus  laid  down  by  these  great  authorities, 
is  section  33  of  the  Primary  law  obnoxious  to  any  constitu- 
tional provision  of  the  State? 

Does  that  provision  of  the  Bill  of  Rights  which  reads, 
"all  elections  shall  be  free  and  equal,"  (Const,  art.  2,  sec.  18, 
Kurd's  Stat.  1905,  p.  55,)  require  that  in  order  to  have  pri- 
mary elections  free  and  equal  every  citizen  entitled  to  vote 
at  general  elections  must  have  the  right  to  take  part  in  the 
primaries  of  all  parties?  This  question  answers  itself.  No 
reasonable  man  so  contends.  "That  flection  is  free  and 
equal  where  all  of  the  qualified  electors  of  the  precinct  are 
carefully  distinguished  from  the  unqualified,  and  are  pro- 
tected in  the  right  to  desposit  their  ballots  in  safety  and  un- 
prejudiced by  fraud.    That  election  is  not  free  and  equal 
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where  the  true  electors  are  not  separated  from  the  false, 
where  the  ballot  is  not  deposited  in  safety  or  where  it  is 
supplanted  by  fraud.  It  is  therefore  the  duty  of  the  legis- 
lature to  secure  freedom  and  equality  by  such  regulations 
as  will  exclude  the  unqualified  and  allow  the  qualified  only 
to  vote."  {Patterson  v.  Barlow,  60  Pa.  St  54.)  A  voter 
is  "free"  when  he  is  left  in  the  untrammeled  exercise  of  his 
right  or  privilege.  The  vote  of  an  elector  is  "equal,"  in  the 
sense  used  in  our  Bill  of  Rights,  when  that  vote  is  counted 
at  the  same  value  as  the  vote  of  every  other  qualified  elector 
exercising  the  privilege.  When  persons  not  legitimately 
qualified  are  permitted  to  vote,  the  legal  voter  is  thereby 
denied  his  adequate  porportionate  share  of  influence  in  the 
election.  The  election  as  to  him  is  unequal.  {DeWalt  v. 
Bartley,  supra;  Ladd  v.  Holmes^  40  Ore.  167;  Wigmore 
on  Ballot  Reform,  23  Am.  Law  Rev.  719;  People  v.  Hoif- 
man,  supra.)  Did  the  constitution  intend  that  a  republican 
should  vote  at  a  democratic  primary,  or  vice  versa,  or  that 
a  man  who  claims  to  be  a  member  of  no  party  is  entitled 
to  vote  at  either  primary,  as  he  may  choose?  No  one  will 
contend  that  the  words  "free  and  equal,"  as  applied  to  the 
Primary  law  of  1898  heretofore  in  force  in  Cook  county, 
which  provides  for  democratic  primaries  on  one  day  and 
republican  primaries  on  another  day,  require  that  every 
citizen  who  is  entitled  to  vote  at  the  republican  primary  is 
also  entitled  to  vote  at  the  democratic  primary.  If  this  can 
not  be  done  on  different  days,  then  it  logically  follows  that 
if  the  primaries  of  all  the  parties  are  required  to  be  on  the 
same  day,  a  republican  could  not  go  to  the  voting  place  and 
demand  as  his  right  both  a  republican  and  a  democratic  bal- 
lot and  insist  upon  casting  both.  How,  then,  can  it  be  rea- 
sonably argued  that  a  man  who  is  a  member  of  no  party 
has  a  right  to  insist  upon  voting  the  party  ticket  of  any  of 
the  recognized  parties  ?  The  conclusion  irresistibly  follows, 
that  if  the  parties  are  to  be  recognized  in  the  primaries 
there  must  be  some  test  as  to  party  affiliation  and  the  party 
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qualification.  If  this  be  so,  then  much  of  the  argument 
against  the  constitutionality  of  section  33  of  the  Primary 
law  falls  of  its  own  weight.  If  the  legislature  has  a  right 
to  fix  party  qualifications  of  any  kind,  then  the  question 
very  largely  resolves  itself  into  a  decision  as  to  whether 
these  qualifications  so  fixed  are  reasonable  or  unreasonable. 
Every  member  of  the  same  party  under  the  constitution  and 
Bill  of  Rights  must  have  a  free  and  equal  opportunity  with 
every  other  member  of  the  party  to  cast  his  ballot  and 
have  that  ballot  count  for  just  as  much  as  every  other  bal- 
lot cast  at  the  same  party  primary. 

In  People  v.  Democratic  Committee,  164  N.  Y.  335,  the 
court  of  last  resort  in  that  State,  in  holding  constitutional 
a  primary  law  requiring  a  declaration  of  party  affiliations  in 
order  to  vote,  stated  the  abuses  of  old  voluntary  party  or- 
ganizations had  become  so  common  "that  a  demand  was 
made  for  a  primary  election  law  sufficiently  comprehensive 
in  scope  to  assure  all  persons  equal  rights  in  the  primary 
elections,  conventions  and  political  committees  of  the  party 
with  which  they  were  allied."  This  law  provided  for  the 
enrollment  of  the  voter  according  to  his  party  affiliations, 
and  the  only  test  was  that  "he  shall  express  that  intention 
to  support  generally  at  the  next  general.  State  or  national 
election  the  nominees  of  such  party  for  State  or  national 
officers." 

In  Ladd  v.  Holmes,  supra,  the  Supreme  Court  of  Ore- 
gon held  that  only  electors  of  given  parties  were  entitled  to 
vote  at  their  respective  primaries,  and  that  it  is  not  a  viola- 
tion of  the  "constitution  that  all  electors  are  not  permitted 
to  vote  at  a  particular  party  election." 

In  Commonwealth  v.  Rogers,  181  Mass.  184,  that  court 
held  that  a  primary  law  was  constitutional,  and  among 
other  things  stated:  "It  would  be  a  strange  inversion  to 
say  that  no  laws  can  be  passed  upon  the  mode  of  voting  at 
a  preliminary  meeting  held  only  for  the  purpose  of  getting 
names  printed  upon  an  official  ballot  when  laws  can  be 
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passed  affecting  the  final  vote.  The  legislature  has  a  right 
to  attach  reasonable  conditions  to  that  advantage  if  it  has 
a  right  to  grant  the  advantage,  ♦  ♦  ♦  One  specific  ob- 
jection urged  is,  that  by  section  91  no  person  having  voted 
in  the  caucus  of  one  political  party  shall  be  entitled  to  vote 
or  take  part  in  the  caucus  of  another  political  party  within 
the  ensuing  twelve  months.  It  seems  to  us  impossible  to 
say,  as  a  matter  of  law,  that  this  is  not  a  reasonable  pre- 
caution against  the  fraudulent  intrusion  of  members  of  a 
different  party  for  sinister  purposes." 

In  State  v.  Jensen,  86  Minn.  19,  the  court,  in  deciding 
a  primary  law  constitutional  which  permitted  only  the  mem- 
bers of  a  party  to  vote  at  a  given  party  primary,  laid  down 
this  rule:  "We  are  of  the  opinion  that  the  legislature 
may  classify  political  parties  with  reference  to  differences  in 
pirty  conditions  and  nimierical  strength  and  prescribe  how 
each  class  shall  select  its  candidates,  but  it  cannot  do  so  arbi- 
trarily and  confer  upon  one  class  important  privileges  and 
partisan  advantages  and  deny  them  to  another  class,  and 
hamper  it  with  unfair  and  unnecessary  burdens  and  restric- 
tions in  the  selection  of  its  candidates." 

In  State  v.  Drexel,  105  N.  W.  Rep.  (Neb.)  174,  that 
court  held  that  it  was  "necessary  to  recognize  the  existence 
of  political  parties  and  to  classify  them  by  some  convenierit 
standard." 

As  far  back  as  1881  the  Supreme  Court  of  Pennsylvania, 
in  Leonard  v.  Commonwealth,  112  Pa.  St  607,  held  that 
only  members  of  a  given  party  had  a  right  to  take  part  in 
its  caucuses  or  primary.  To  the  same  effect  is  Hopper  v. 
Stack,  56  Atl.  Rep.  (N.  J.)  i. 

The  constitutions  of  the  States  where  primary  laws  re- 
quiring party  affiliations  have  been  upheld  are  substantially 
the  same  as  to  the  rights  of  suffrage  as  our  own. 

The  Supreme  Court  of  California,  in  Britton  v.  Board, 
129  Cal.  337,  while  holding  a  certain  primary  law  unconsti- 
tutional, insisted  that  any  primary  law  which  did  not  permit 
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a  party,  through  its  organization,  to  advocate  its  political 
beliefs  and  protect  such  party  organization  would  be  abso- 
lutely opposed  to  the  principle  of  self-government,  saying 
(p-  346)  :  "A  law  which  will  destroy  such  party  organiza- 
tion or  permit  it  fraudulently  to  pass  into  the  hands  of  its 
political  enemies  cannot  be  upheld ;"  that  "self-preservation 
is  an  inherent  right  of  political  parties  as  well  as  of  individ- 
uals." The  opinion  condemned  that  primary  law  because  it 
did  not  permit  the  voter  to  be  questioned  "touching  his  po- 
litical affiliations,  past,  present  and  future." 

Section  33  of  this  Primary  law  first  provides  that  a  per- 
son must  be  a  legally  qualified  voter,  and  then  adds  the  con- 
stitutional provisions  as  to  residence.  No  objection  is  made 
as  to  this.  Then  follows  a  provision  that  he  must  declare 
his  party  affiliation ;  then,  that  in  places  where  registration 
is  required  under  the  so-called  City  Election  act  only  reg- 
istered voters  shall  vote.  The  section  then  provides  that 
no  person  shall  be  allowed  to  vote  at  a  given  party  primary 
if  he  has  signed  the  petition  of  a  candidate  of  a  party  with 
which  he  does  not  affiliate  when  such  candidate  is  to  be 
voted  for  at  that  primary  election.  This  Primary  law  re- 
quires that  in  order  for  a  man  to  be  voted  for  at  a  given 
primary  he  must  file  a  petition  signed  by  a  certain  number 
of  voters  of  his  own  party.  If  a  man  cannot  vote  at  a  pri- 
mary of  the  party  with  which  he  does  not  affiliate,  what  rea- 
son has  he  to  Complain  if  he  is  not  permitted  to  assist  in 
naming  a  candidate  to  be  voted  for  at  that  primary  ?  If  he 
has  signed  the  nomination  papers  of  a  candidate  of  a  differ- 
ent party  from  that  with  which  he  has  been  accustomed  to 
affiliate,  can  it  fairly  be  said  that  he  is  still  a  member  of 
his  former  party  or  that  he  still  affiliates  with  it? 

The  section  then  provides  that  no  person  shall  be  al- 
lowed to  vote  at  the  primary  who  has  signed  the  petition 
of  an  independent  candidate  for  an  office  for  which  candi- 
dates are  to  be  voted  for  at  the  said  primary  election.  This 
condition  or  test  is  most  strenuously  urged  as  being  uncon- 
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stitutional  and  not  giving  "free  and  equal"  rights  to  all  the 
voters.  It  is  insisted  that  a  man  who  signs  the  nomination 
paper  for  only  one  independent  candidate  may  be  deprived 
of  voting  where  candidates  are  to  be  nominated  for  many 
offices.  The  Australian  Ballot  law  provides  that  candidates 
can  be  placed  on  the  ballot,  not  only  by  the  regular  party  or- 
ganizations but  by  petitions  of  a  certain  number  of  voters, 
and  the  present  Primary  law  does  not  attempt  in  any  way  to 
interfere  with  the  provisions  of  the  Australian  Ballot  law  in 
this  regard.  Under  that  law  a  voter  can  sign  petitions  to 
place  on  the  ballot  a  candidate  for  every  office  to  be  filled  at 
an  election.  Is  there  any  hardship  in  forbidding  him,  if  he 
has  signed  a  petition  to  nominate  a  candidate  for  one  office, 
from  taking  part  in  a  primary  where  he  can  vote  to  nomi- 
nate candidates  for  all  offices?  A  majority  who  take  part 
in  that  primary  will  not  wish,  to  sign  nominating  petitions. 
If  the  principle  contended  for  be  upheld,  then  those  who 
do  sign  might  not  only  do  that,  but  afterward  take  part  in 
nominating  candidates  through  the  regular  party  primary. 
If  the  law  permitted  this,  would  it  be  "free  and  equal"  in 
the  sense  that  the  constitution  uses  those  terms?  Suppose 
a  voter  first  signs  petitions  for  all  places  to  be  filled  at  the 
coming  election,  can  he  then  rightfully  demand  the  privilege 
of  voting  also  at  a  party  primary  which  is  to  nominate  can- 
didates for  the  same  election?  If  not  in  that  case,  can  he 
do  so  when  he  has  signed  for  all  but  one  place  to  be  filled 
at  the  coming  election  ?  Where  must  the  line  be  drawn  ? 
The  section  closes  with  the  provision  that  a  voter  who  has 
voted  at  a  primary  election  of  another  political  party  with- 
in one  year  next  preceding  such  primary  election  cannot 
vote  the  ticket  of  a  different  party  within  that  year.  Sub- 
stantially this  provision  was  upheld,  as  stated  in  Common- 
zvealth  v.  Rogers,  supra. 

Any  person  who  has  given  study  to  the  subject,  realizes 
that  one  of  the  most  difficult  provisions  of  a  primary  elec- 
tion law  to  draft  and  enforce  is  the  test  of  party  affiliation, 
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and  the  method  of  preventing  members  of  a  different  party, 
or  of  no  party,  voting  at  the  primary  of  a  given  political 
party.  As  was  well  said  in  Ladd  v.  Holmes,  supra:  "Elect- 
ors of  one  party  have  no  desire,  unless  prompted  by  sinister 
or  evil  motives,  nor  have  they  any  inherent  right  within  or 
without  the  constitution,  to  vote  at  some  other  party  pri- 
mary or  election,  hence  no  right  or  privilege  of  which  they 
can  complain  has  been  intrenched  upon  or  violated.  We  see 
no  objection  to  the  legislature  providing  for  party  elections 
and  limiting  the  electoral  privilege  to  party  members/* 

Appellant  contends  that  the  test  should  be  not  past  acts, 
but  future  intentions.  How  can  the  future  be  better  judged 
than  by  the  past?  It  has  been  frequently  decided  by  the 
courts  that  on  the  question  of  the  residence  of  a  voter 
the  intention  largely  governs,  but  that  the  intention  can  be 
shown  not  only  by  what  the  voter  says,  but  also  by  his  acts. 
(MofFett  V.  Hill,  131  111.  239;  Kreits  v.  Behrensme^er,  125 
id.  141.)  This  court  plainly  recognized  in  People  v.  Blec- 
Hon  Comrs.  supra,  (p.  28,)  the  principle  that  a  test  as  to 
party  affiliations  in  a  primary  law  would  be  constitutional. 
For  these  reasons  I  concur  with  the  conclusion  reached  by 
the  court  that  the  law  is  not  unconstitutional  on  account  of 
its  test  as  to  party  affiliations. 

Section  24  of  this  act  is  by  the  majority  opinion  held  void 
because  it  gives  party  organizations  the  authority  to  limit  the 
nominations  to  less  than  three  candidates  for  representative 
in  the  General  Assembly,  thereby,  it  is  claimed,  denying  the 
elector  his  constitutional  right  to  vote  for  one,  two  or  three 
candidates  for  representatives,  as  he  may  decide.  Sec- 
tions 7  and  8  of  article  4  of  the  constitution  (Kurd's  Stat. 
1905,  p.  56,)  reads:  "The  house  of  representatives  shall 
consist  of  three  times  the  number  of  the  members  of  the 
senate,  and  the  term  of  office  shall  be  two  years.  Three 
representatives  shall  be  elected  in  each  senatorial  district 
at  the  general  election  in  the  year  of  our  Lord  1872,  and 
every  two  years  thereafter.     In  all  elections  of  represen- 
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tatives  aforesaid,  each  qualified  voter  may  cast  as  many 
votes  for  one  candidate  as  there  are  representatives  to  be 
elected,  or  may  distribute  the  same,  or  equal  parts  thereof, 
among  the  candidates,  as  he  shall  see  fit;  and  the  candi- 
dates highest  in  votes  shall  be  declared  elected/'  Under 
this  section  minority  representation  in  the  General  As- 
sembly was  provided  for  and  the  right  given  to  voters  to 
cumulate  their  votes  in  electing  said  representatives,  so  that 
a  party  having  less  than  a  majority  of  the  votes  in  a  given 
district  might  secure  representation  from  that  district.  Ever 
since  the  adoption  of  the  constitution  the  practice  in  this 
State  has  been  for  political  parties,  through  the  nominating 
conventions,  to  fix  and  limit  the  number  of  candidates  which 
the  party  should  nominate  for  representative.  Only  in  very 
rare  instances  has  any  party  nominated  three  candidates, 
and  the  practice  has  been  (except  in  close  districts)  for  the 
party  having  the  most  votes  in  a  given  senatorial  district 
to  nominate  two  and  the  other  parties  each  to  nominate  one 
candidate  for  representative.  When  the  constitution  was 
adopted  the  intention  plainly  was  that  all  parties  should  not 
be  compelled  to  nominate  three  candidates  in  each  senatorial 
district.  The  heading  of  this  provision  of  the  constitution 
has  always  been  "minority  representation,"  and  section  12 
of  the  schedule  of  the  constitution  applied  that  specific  term 
to  this  provision.  A  mere  reading  shows  that  this  consti- 
tutional provision  plainly  refers  to  the  election  itself,  and 
not  in  any  way,  directly  or  indirectly,  to  the  nomination  of 
candidates  for  such  election.  In  other  words,  while  the  con- 
stitution permits  cumulative  voting  for  representatives  in 
the  General  Assembly  at  the  election  so  as  to  allow  repre- 
sentation to  the  minority  party  or  group  of  individuals,  it 
does  not  extend  that  system  so  as  to  cover  the  representa- 
tion of  minority  factions  of  political  parties  or  adherents  of 
certain  candidates  at  primaries  or  caucuses  in  making  party 
nominations.  When  the  Australian  Ballot  law  was  passed 
this  practice  as  to  nominating  less  than  three  candidates  was 
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recognized,  and  special  provisions  were  inserted  as  to  cer- 
tificates of  nomination  for  the  office  of  representative  in  the 
General  Assembly,  as  well  as  for  counting  the  votes  for  that 
office.  The  same  legislature  which  at  a  special  session 
passed  this  Primary  law,  amended  at  its  regular  session  the 
provisions  of  the  law  as  to  counting  the  votes  for  repre- 
sentatives in  the  General  Assembly.  Amended  section  17 
of  that  law  (Kurd's  Stat.  1905,  p.  931,)  contains  separate 
provisions  as  to  the  manner  of  counting  the  votes  for  rep- 
resentative when  there  are  one,  two  and  three  candidates, 
respectively,  of  a  given  party,  showing  conclusively  that  the 
legislature  did  not  intend  to  compel  the  nomination  of  three 
such  candidates  by  each  party  in  each  senatorial  district.  If 
it  was  intended  by  this  Primary  law  to  deprive  political  par- 
ties of  the  power  theretofore  existing  to  determine  for  them- 
selves the  number  of  candidates  they  should  nominate  for 
representatives  in  the  General  Assembly,  such  a  change  of 
policy  on  so  important  and  fundamental  a  question  could 
properly  only  be  made  by  express  terms  or  by  necessary  im- 
plication. This  Primary  law  does  not  by  express  terms  at- 
tempt to  repeal  the  provisions  of  the  Ballot  law  on  this  point, 
and  should  not,  in  my  opinion,  be  held  to  repeal  it  by  im- 
plication, because  there  is  not  such  inconsistency  between 
the  two  acts  that  the  provisions  on  this  point  in  both  acts 
cannot  stand.  This  court  held  in  Village  of  Ridgway  v. 
Gallatin  County,  181  111.  521,  that  repeals  by  implication 
were  "not  favored  in  law,  and  a  later  statute  will  never  be 
held  to  repeal  an  earlier  one  unless  they  cannot  be  reconciled. 
It  is  the  duty  of  the  courts  to  construe  them  so  as  to  avoid 
repeal,  if  such  construction  can  be  given,  and  a  statute  will 
never  be  held  to  be  repealed  by  implication  if  it  can  be 
avoided  by  any  reasonable  hypothesis."  To  the  same  ef- 
fect are  People  v.  Murphy,  202  111.  493,  and  People  v.  Mot- 
tinger,  215  id.  256. 

From  an  examination  of  this  law  it  is  very  evident  that 
the  legislature  did  not  intend  to  compel  political  party  or- 
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ganizations  to  nominate  candidates  for  all  offices  to  be  filled 
at  a  given  election,  but  only  to  provide  that  a  political  party, 
if  it  desires,  as  a  party,  to  nominate  a  candidate  for  any 
office  named  in  article  i  thereof,  must  nominate  such  can- 
didate according  to  the  provisions  of  the  Primary  law.  In 
other  words,  this  law  does  not  compel  the  nomination  of 
candidates  for  office  by  parties,  but  regulates  such  nomina- 
tions if  made.  If  a  party  organization  cast  two  per  cent  or 
more  of  the  vote  at  the  last  presidential  election  it  must 
nominate  in  a  certain  way,  if  it  nominates  at  all  as  such. 
A  body  of  men  which  cast  less  than  two  per  cent  of  the 
vote,  even  though  organized  into  a  party,  if  they  wish  to 
nominate,  must  nominate  in  a  different  way. 

It  is  clear  that  the  provisions  of  the  law  are  not  the 
same  as  to  all  candidates  nominated  thereunder.  Section  i 
provides:  "That  hereafter  the  nominations  of  all  candi- 
dates for  all  elective  State  and  county  offices,  clerks  of  the 
Appellate  Courts,  representatives  in  Congress,  members  of 
the  State  Board  of  Equalization,  members  of  the  General 
Assembly,  sanitary  district  trustees,  and  such  municipal 
officers  as  are  to  be  elected  at  the  November  election,  by 
all  political  parties,  shall  be  made  by  conventions  of  dele- 
gates to  be  elected  by  means  of  a  primary  election  under 
the  provisions  of  this  act.  This  act  shall  not  apply  to  the 
nomination  of  candidates  for  county  commissioners  in  coun- 
ties not  under  township  organization  and  township  officers. 
The  title  'political  party*  shall  mean  a  party  which  at  the 
last  preceding  presidential  election,  cast  for  its  candidates  for 
presidential  elector  receiving  the  highest  number  of  votes 
at  least  two  per  cent  of  the  total  vote  cast  at  said  election." 
It  will  be  noted  that  this  section  provides  only  that  nomina- 
tions "shall  be  made  by  conventions  of  delegates,"  and  that 
nothing  is  said  as  to  nominating  by  a  direct  vote.  Sections 
13,  14,  15,  16  and  17  provide  that  candidates  for  certain 
offices  may  have  their  names  printed  on  the  "official  pri- 
mary ballot"     These  sections,  in  connection  with  others, 
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make  it  plain  that  as  to  certain  offices  the  electors  may  ex- 
press their  choice  at  the  primary.  It  is  evident  from  sec- 
tion 14  that  candidates  for  trustees  of  the  State  university, 
and  from  sections  24  and  29  that  candidates  for  trustees 
of  the  Sanitary  District  of  Chicago  and  candidates  for  mu- 
nicipal officers  to  be  elected  at  the  November  election,  can 
not  have  their  names  placed  upon  the  official  ballot,  but  are 
to  be  nominated  by  delegates  elected  at  the  primary  and 
acting  without  instructions  from  the  voter.  It  is  further 
evident  that  candidates  for  certain  offices  are  entirely  ex- 
empt from  the  provisions  of  this  law. 

The  contention  is  made  in  the  briefs  that  it  is  unconsti- 
tutional to  permit  certain  candidates  to  be  nominated  by 
delegates  in  convention,  and  to  require  candidates  for  cer- 
tain other  offices  to  be  nominated  under  the  same  primary 
law  by  means  of  a  direct  vote  of  the  people.  The  opinion 
of  the  court, — rightly,  I  think, — does  not  so  hold.  This  law 
is  not  to  compel  the  nomination  of  candidates  by  parties  for 
any  office,  but  to  regulate  the  procedure  in  making  such 
nominations,  if  the  party,  acting  through  its  proper  authori- 
ties, desires  to  make  them.  The  legislature,  therefore,  can 
provide  that  candidates  for  certain  offices  shall  be  nominated 
by  a  convention  of  delegates  without  the  voters  expressing 
their  choice  as  to  such  candidates,  while  they  may  provide 
that  the  voters  can  express  their  choice  as  to  other  candi- 
dates. As  trustees  of  the  State  university,  sanitary  district 
trustees  and  certain  candidates  for  municipal  offices  can  be 
nominated  by  delegates  without  the  intervention  of  the  di- 
rect vote  of  the  people,  and  at  the  same  time  county  officers, 
members  of  Congress  and  certain  State  officers  can  be  nom- 
inated by  means  of  such  direct  vote,  what  is  there  unrea- 
sonable or  unconstitutional  in  providing  that  the  voters  can 
instruct  the  delegates  as  to  one  candidate  for  representative 
in  the  General  Assembly,  and  if  it  shall  be  decided  to  nom- 
inate two  or  three  candidates  for  such  representatives,  that 
those  other  candidates  shall  be  nominated  by  delegates  in 
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convention,  without  the  intervention  of  the  direct  vote? 
Each  member  of  the  house  of  representatives  holds  a  sepa- 
rate office.  Each  one  of  the  three  positions  of  representa- 
tive in  the  General  Assembly,  in  a  given  senatorial  district, 
is  just  as  much  a  separate  office,  one  from  the  other,  as  is 
the  office  of  representative  in  the  General  Assembly  separate 
and  distinct  from  the  office  of  State  senator  or  the  office  of 
trustee  of  the  State  university.  It  is  not  held  the  law  is 
unconstitutional  because  it  does  not  provide  that  university 
trustees  shall  be  nominated  by  direct  vote  while  candidates 
for  other  elective  State  offices  may  be.  Why,  then,  is  it  not 
equally  unobjectionable  to  provide  that  one  candidate  for 
representative  in  the  General  Assembly  may  be  nominated 
through  the  intervention  of  the  direct  vote,  and  additional 
candidates  for  that  office,  if  it  be  decided  to  name  them, 
may  be  nominated  by  delegates  acting  without  instructions  ? 
It  may  be  more  difficult  to  arrange  practically  for  the  nomi- 
nation of  candidates  for  representatives  in  the  General  As- 
sembly by  these  two  different  methods  than  it  is  to  provide 
for  the  nomination  of  certain  State  officers  by  one  method 
and  certain  other  State  officers  by  the  other;  but  that  is  a 
question  of  detail  in  carrying  out  the  law,  and  not  a  consti- 
tutional difficulty.  It  is  well  known  that  it  has  always  been 
found  difficult  to  carry  out,  practically  and  satisfactorily, 
the  nomination  for  candidates  for  representatives  in  the 
General  Assembly  or  their  election  under  the  minority  pro- 
visions of  tlie  constitution.  The  opinion  of  the  court  holds 
that  under  the  constitution  the  voter  is  entitled  to  vote  for 
one,  two  or  three  candidates  for  nomination  for  candidates 
for  representatives  in  the  General  Assembly,  as  he  may  wish. 
Does  it  not  logically  and  inevitably  follow,  from  this  hold- 
ing, that  three  candidates  who  have  a  majority  of  the  dele- 
gates instructed  for  them  must  then  be  nominated  by  the 
conventions  ?  To  hold  otherwise,  it  seems  to  me,  is  to  make 
the  right  of  the  voter  to  cast  his  ballot  for  one,  two  or  three 
candidates,  as  he  may  wish,  of  no  practical  value.    I  do  not 
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think  the  minority  provision  of  the  constitution  was  ever  in- 
tended to  cover  the  nomination  of  candidates  for  representa- 
tives in  the  General  Assembly,  but  only  their  election. 

Considering  the  law  as  a  whole,  it  provides  that  any  per- 
son who  desires  to  be  a  candidate  for  representative  in  the 
General  Assembly  can  have  his  name  printed  on  the  primary 
ballot  of  his  party,  that  the  voter  can  only  vote  for  one  can- 
didate for  representative  in  the  General  Assembly  in  a  given 
delegate  district.  The  candidate  who  receives  a  plurality  of 
the  votes  cast  for  that  office  in  a  delegate  district  is  entitled 
to  the  votes  of  the  delegates  from  that  district  for  at  least 
the  first  ballot,  and  it  is  evident  that  if  any  candidate  has  a 
majority  of  the  delegates  in  the  convention  so  instructed  for 
him,  he  will  be  nominated  on  the  first  ballot,  otherwise,  after 
the  first  ballot  the  delegates  will  be  free  to  vote  for  whom 
they  choose.  In  any  event,  as  I  construe  the  law,  after  the 
nomination  of  one  candidate  the  delegates  would  not  be  in- 
structed as  to  any  other  candidate,  but  if  they  desire  to  nom- 
inate one  or  two  additional  candidates,  while  the  majority 
of  delegates  could  not  be  instructed  for  more  than  one  can- 
didate, yet  the  wishes  of  the  voters  would  plainly  be  shown 
by  the  result  as  to  all  the  candidates.  This  construction  gives 
the  same  rights  to  every  member  of  the  same  political  party 
in  a  given  senatorial  district,  and  is  in  harmony  with  all  the 
provisions  of  this  law.  In  my  judgment  the  provisions  of 
this  primary  law  with  reference  to  the  nomination  of  repre- 
sentatives in  the  General  Assembly  violate  no  constitutional 
provisions. 

I  concur  in  the  decision  of  the  court  that  section  33,  in 
so  far  as  it  prevents  otherwise  qualified  electors  from  voting 
at  primary  elections  unless  they  are  registered,  when  no  op- 
portimity  is  afforded  them  by  law  to  register  within  thirty 
days  of  the  election,  is  unconstitutional  and  void,  but  I  do 
not  believe  that  the  void  provision  should  render  the  whole 
act  unconstitutional.  "It  will  sometimes  be  found  that  an 
act  is  opposed,  in  some  of  its  provisions,  to  the  constitution, 
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while  others,  standing  by  themselves,  would  be  unobjection- 
able. *  *  *  In  any  such  case  the  portion  which  conflicts 
with  the  constitution  must  be  treated  as  a  nullity.  Whether 
the  other  parts  of  the  statute  must  also  be  adjudged  void 
because  of  the  association  must  depend  upon  a  consideration 
of  the  object  of  the  law  and  in  what  manner  and  to  what 
extent  the  imconstitutional  portion  affects  the  remainder. 
*  *  ♦  Where,  therefore,  a  part  of  a  statute  is  unconsti- 
tutional, that  fact  does  not  authorize  the  courts  to  declare 
the  remainder  void  also,  unless  all  the  provisions  are  con- 
nected in  subject  matter,  depending  on  each  other,  operat- 
ing together  for  the  same  purpose,  or  otherwise  so  connected 
together  in  meaning  that  it  cannot  be  presumed  the  legis- 
lature would  have  passed  the  one  without  the  other.  The 
constitutional  and  unconstitutional  provisions  may  even  be 
contained  in  the  same  section  and  yet  be  perfectly  distinct 
and  separable,  so  that  the  first  may  stand  though  the  last 
fall"  (Cooley's  Const.  Lim. — 7th  ed.-7-pp.  246,  247.) 
This  court  has  frequently  quoted  this  rule  with  approval. 
(People  V.  Knopf,  183  111.  410;  Sutherland  on  Stat.  Const 
sees.  169,  170.)  Striking  out  this  provision  does  not  in  any 
way  invalidate  the  rest  of  the  law,  or  impair,  in  the  slight- 
est degree,  its  enforcement.  It  yet  remains  a  complete  and 
symmetrical  whole. 

I  also  concur  in  the  opinion  of  the  court  that  section  59, 
unnecessarily  and  without  any  good  reason,  deprives  the 
voters  of  all  voice  in  the  nomination  of  candidates  to  be  voted 
for  at  special  elections,  and  is  unconstitutional  and  void,  but 
I  gravely  doubt  that  the  entire  law,  with  this  section  out,  is 
therefore  void  as  being  incomplete  and  impossible  of  exe- 
cution. The  Australian  Ballot  law  provides  adequate  means 
for  nominating  candidates  for  special  elections. 

I  concur  also  in  the  general  doctrine  laid  down  in  the 
majority  opinion  as  to  the  constitutional  requirements  con- 
cerning the  title  of  legislative  acts.  I  am  of  the  opinion, 
however,  that  the  term  "primary  election"  has  come  to  have 
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such  a  well  defined  meaning  that  no  one  would  be  misled  by 
its  use  in  the  present  instance.  The  title  to  the  act  is  poorly 
and  inartificially  worded,  but,  I  think,  sufficiently  defines  the 
subject  matter  of  the  act,  and  that  the  law  should  not  be 
held  void  because  of  any  imperfection  in  the  title, 


John  Huston  ft  al. 

V. 

Louis  M.  Newgass  et  al. 

Opinion  announced  orally  October  4,  ipo/. 

Appeals  and  errors — section  100  of  Practice  act  controls  time 
for  filing  a  transcript  of  record.  The  act  of  May  13, 1907,  (Laws  of 
1907,  p.  262,)  which  purports  to  amend  section  5  of  the  act  on 
courts,  approved  in  1897,  is  incompatible  with  section  100  of  the 
Practice  act,  approved  June  3,  1907,  (Laws  of  1907,  p.  443,)  and 
hence  the  latter,  being  the  later  enactment  in  point  of  time,  repeals 
said  act  of  May  13  by  implication,  and  controls  as  to  the  time  for 
filing  the  transcript  of  record  in  courts  of  review. 

AppEai,  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;   the  Hon.  M.  Kavanagh,  Judge,  presiding. 

Wendei*!*  Huston,  and  M,  Henry  Guerin,  for  ap- 
pellants. 

Newman,  Northrup,  Levinson  &  Becker,  Harry 
Goodman,  and  Chester  E.  Ci.evei.and,  for  appellees. 

Mr.  Justice  Scott  announced  the  opinion  of  the  court : 

This  is  a  motion  by  the  appellees  to  dismiss  the  appeal. 
Prior  to  July  i  of  this  year  appeals  to  this  court  were  regu- 
lated by  section  3c  of  the  chapter  on  courts,  (Hurd's  Stat. 
iQOSj  P-  598,)  which  provided  that  if  thirty  days  intervened 
between  the  time  of  taking  the  appeal  and  the  first  day  of 
the  succeeding  term  of  this  court  the  transcript  of  record 
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should  be  filed  here  on  or  before  the  second  day  of  that 
term,  but  that  if  less  than  thirty  days  intervened  then  the 
transcript  should  be  filed  on  or  before  the  second  day  of  the 
next  succeeding  term  of  this  court.  The  present  legislature, 
by  an  act  approved  May  13  of  this  year,  amended  that  sec- 
tion so  that  it  provided  that  if  fifty  days  intervened  between 
the  time  of  taking  the  appeal  and  the  first  day  of  the  suc- 
ceeding term  of  this  court  then  the  transcript  should  be  filed 
on  or  before  twenty  days  before  the  first  day  of  the  term, 
but  that  if  less  than  fifty  days  intervened  the  transcript 
should  be  filed  on  or  before  twenty  days  before  the  first  day 
of  the  next  succeeding  term  of  this  court.  Thereafter  the 
legislature  passed,  at  the  same  session,  what  is  commonly 
known  as  the  Practice  act,  which  was  approved  on  June  3 
of  this  year.  (Laws  of  1907,  p.  443.)  By  section  100  of 
that  act  it  was  provided  that  when  an  appeal  is  taken  to 
this  court,  if  twenty  days  intervened  between  the  adjourn- 
ment of  the  term  of  the  court  at  which  the  appeal  is  taken 
and  the  first  day  of  tlie  next  term  of  this  court  then  the  tran- 
script of  the  record  should  be  filed  on  or  before  the  second 
day  of  that  term,  or  if  ten  days  intervened  between  the  ad- 
journment and  the  first  day  of  this  court  and  twenty  days 
did  not  intervene,  then  the  transcript  should  be  filed  on  or 
before  the  tenth  day  of  such  succeeding  term  of  this  court. 
In  this  case  the  appeal  was  prated  more  than  fifty  days  be- 
fore the  first  day  of  this  term  of  this  court.  Th^  transcript 
was  not  filed  twenty  days  before  the  first  day  of  this  term, 
and  it  is  contended  by  appellees  that  the  matter  is  controlled 
by  section  3c  of  the  chapter  on  courts,  as  amended  by  the 
act  approved  May  13  of  this  year.  (Laws  of  1907,  p.  262.) 
We  find  that  this  act  of  May  13  and  section  100  of  the  Prac- 
tice act,  passed  during  the  present  year,  are  incompatible 
and  both  cannot  stand.  That  being  true,  the  latter  act  pre- 
vails. In  that  view  of  the  matter  the  transcript  of  the  record 
was  filed  in  due  time,  and  the  motion  will  be  denied. 

Motion  denied. 
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Thomas  Dawson  et  al, 

V. 

The  First  Nationai,  Bank  ot  Paris,  Ii^linois. 
Opinion  re-filed  October  ^j,  jpo^. 

1.  Creditor's  B11.1, — distinction  between  creditor's  bill  and  bill 
to  set  aside  deed  in  fraud  of  creditors.  The  distinction  between  a 
creditor's  bill  proper  and  a  bill  by  a  creditor  to  set  aside  an  alleged 
fraudulent  conveyance  in  aid  of  an  execution  is,  that  in  the  former 
case  the  complainant  must  have  exhausted  his  remedies  at  law  by 
obtaining  judgment,  execution  and  a  return  nulla  bona,  while  in  the 
latter  case  he  may  proceed  as  soon  as  he  recovers  his  judgment. 

2.  Same — partnership  creditor  is  not  obliged  to  proceed  against 
both  partners  before  attacking  fraudulent  conveyance,  A  creditor 
who  has  obtained  a  judgment  against  a  partnership  may  maintain 
a  bill  against  one  of  such  partners  to  set  aside  a  conveyance  of  prop- 
erty for  the  fraudulent  purpose  of  hindering  and  delaying  creditors, 
without  first  exhausting  his  remedy  at  law  to  satisfy  his  judgment 
out  of  property  of  the  other  partner. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Edgar  county;  the  Hon.  E.  R.  E.  Kimbrough, 
Judge,  presiding. 

F.  W.  DuNDAS,  for  plaintiffs  in  error. 

F.  C.  VanSei^I/AR,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Defendant  in  error  filed  its  bill  in  chancery  in  the  circuit 
court  of  Edgar  county,  alleging  that  on  the  23d  day  of  May, 
1900,  it  recovered  two  judgments  in  the  circuit  court  of  said 
county  against  plaintiff  in  error  Thomas  M.  Dawson  and 
one  Boatman,  one  for  $1829.19,  the  other  for  $451.76;  that 
Dawson  and  Boatman  were  partners  but  that  said  partner- 
ship had  no  assets  or  property.  The  bill  alleges  that  on  the 
third  of  May,  1901,  defendant  in  error  caused  executions  to 
be  issued  on  said  judgments,  and  that  said  executions  were 
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returned  August  2,  1901,  "no  property  found."  The  bill 
further  alleges  that  Thomas  M.  Dawson  was  the  owner  of 
certain  real  estate  therein  described,  in  said  Edgar  county, 
and  that  prior  to  the  rendition  of  said  judgments,  and  after 
the  indebtedness  upon  which  they  were  rendered  had  ac- 
crued, made  a  pretended  conveyance  of  said  real  estate  in 
fee  simple  to  his  wife,  Fannie  Dawson,  which  conveyance 
the  bill  charges  was  made  without  any  consideration  and 
was  a  mere  sham,  made  with  the  intent  to  defraud  defendant 
in  error  out  of  its  just  demands  on  said  judgments.  The 
bill  alleges  that  there  was  no  property  of  the  firm  of  Dawson 
&  Boatman  at  the  time  of  the  rendition  of  said  judgments 
and  has  not  been  since  that  time,  and  that  Dawson  owns 
no  other  property  than  that  fraudulently  conveyed  to  his 
wife,  which  is  alleged  to  be  of  much  greater  value  than  the 
homestead  exemption,  to-wit,  of  the  value  of  $6500.  The 
bill  prays  that  said  conveyance  be  set  aside  and  that  the 
premises  may  be  sold  under  execution  to  satisfy  said  judg- 
ments, interest  and  costs.  After  answer  and  replication 
filed  the  cause  was  referred  to  the  master  in  chancery  to  take 
proof  and  report  his  conclusions.  After  hearing  the  evi- 
dence he  reported  that  the  conveyance  by  Dawson  to  his 
wife  was  made  without  any  consideration.  He  further  found 
that  the  indebtedness  for  which  the  judgments  were  ren- 
dered was  partnership  indebtedness  of  Dawson  &  Boatman ; 
that  said  partnership  had  ceased  to  do  business  and  had 
no  assets  or  property.  He  further  reported,  as  a  conclusion 
of  law,  that  as  Boatman  was  not  made  a  party  to  the  bill 
and  no  reason  appeared  why  the  judgments  could  not  be 
satisfied  out  of  his  property,  it  was  not  shown  that  complain- 
ant had  no  remedy  at  law,  and  until  its  remedy  at  law  was 
exhausted  it  was  not  entitled  to  the  relief  sought  in  a  court 
of  equity,  and  recommended  that  the  bill  be  dismissed,  which 
was  accordingly  done.  From  that  decree  an  appeal  was 
prosecuted  to  the  Appellate  Court,  where  the  decree  of  the 
circuit  court  was  reversed  and  the  cause  remanded,  with 
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directions  to  the  court  below  to  enter  a  decree  in  favor  of 
appellee,  as  prayed  in  its  bill.  The  case  is  brought  here  by 
writ  of  error  to  reverse  the  judgment  of  the  Appellate  Court. 

The  sole  question  involved  is,  whether,  before  defendant 
in  error  was  entitled  to  the  relief  prayed,  it  should  have 
been  made  to  appear  that  it  had  exhausted  its  remedy  at 
law  against  Boatman,  and  was  unable,  by  means  of  execu- 
tions, to  satisfy  its  judgments  out  of  his  property. 

The  contention  of  plaintiffs  in  error  is,  that  even  though 
the  conveyance  from  Dawson  to  his  wife  was  fraudulent 
and  included  all  the  property  he  owned,  if  his  co-judgment 
debtor,  Boatman,  had  property  out  of  which  the  judgments 
might  have  been  satisfied  by  means  of  executions  it  was  its 
duty  to  so  satisfy  them;  that  so  long  as  it  had  this  means 
of  collecting  its  judgments  it  was  not  delayed  and  hindered 
by  the  fraudulent  conveyance  from  Dawson  to  his  wife. 

The  bill  here  filed  was  not,  in  a  strict  sense,  a  creditor's 
bill,  but  was  a  bill  in  aid  of  an  execution.  From  the  early 
case  of  Miller  v.  Davidson,  3  Gilm.  518,  down  to  the  present 
time,  a  distinction  has  been  recognized  between  a  creditor's 
bill  seeking  to  satisfy  the  complainant's  debt  out  of  some 
equitable  estate  of  the  defendant  not  liable  to  levy  and  sale 
under  an  execution  at  law,  and  a  bill  by  a  creditor  seeking 
to  remove  a  fraudulent  conveyance  out  of  the  way  of  an 
execution.  Under  the  first  mentioned  bill  the  complainant 
must  show  he  has  exhausted  his  remedy  at  law  by  obtaining 
a  judgment,  execution  thereon,  and  the  return  of  the  execu- 
tion "no  property  found."  Under  the  last  mentioned  bill 
the  creditor  may  proceed  as  soon  as  he  obtains  judgment  and 
without  issuing  an  execution  thereon.  (Dillman  v.  Nadel- 
hoffer,  162  111.  625;  Weightman  v.  Hatch,  17  id.  281; 
French  v.  Commercial  Nat.  Bank,  199  id.  213;  Andrews  v. 
Donnerstag,  171  id.  329;  Hughes  v.  Noyes,  id.  575;  Wis- 
consin Granite  Co.  v.  Gerrity,  144  id.  77;  Newman  v.  Wil- 
letts,  52  id.  98.)  These  cases  hold  that  an  allegation  of  the 
issuance  and  return  of  an  execution  "no  property  found," 
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in  a  bill  by  a  creditor  to  set  aside  a  fraudulent  conveyance, 
is  superfluous.  In  Wisconsin  Granite  Co.  v.  Gerrity,  supra, 
this  court  by  Mr.  Justice  Scholfield,  after  saying  it  ap- 
peared the  court  below  had  confused  the  scope  and  effect 
of  the  bill  in  that  case  with  a  creditor's  bill  filed  for  the 
purpose  of  reaching  equitable  assets  of  the  defendant,  said 
(p.  78)  :  "But  its  real  scope  and  effect  is  simply  to  set 
aside  and  remove  out  of  the  way  of  complainant's  execution' 
upon  its  judgment  at  law  certain  conveyances  executed  by 
the  defendant  after  he  became  debtor  to  the  complainant 
without  any  valuable  consideration  and  purely  voluntary, 
and  therefore  fraudulent  in  law  as  against  the  rights  of  the 
complainant,  to  sustain  which  it  was  unnecessary  to  allege 
and  prove  the  exhausting  of  its  legal  remedy  before  the  fil- 
ing of  its  bill,  but  it  was  authorized  to  file  its  bill  as  soon 
as  it  had  recovered  its  judgment."  Defendant  in  error  had 
a  right  to  proceed  against  the  property  of  either  one  or  both 
of  the  judgment  debtors,  but  neither  of  said  judgment  debt- 
ors had  the  right  to  require  it  to  proceed  against  the  prop- 
erty of  the  other.  The  conveyance  by  Dawson  to  his  wife 
of  all  the  property  he  owned,  without  any  valuable  consid- 
eration, was  a  fraud  upon  defendant  in  error,  and  for  that 
reason  did  not  divest  Dawson  of  the  equitable  title  to  the 
land.  It  was  still  subject  to  the  payment  of  defendant  in 
error's  judgment,  and  under  the  authorities  above  cited,  and 
many  more  to  be  found  in  our  Reports,  defendant  in  error 
was  not  obliged  to  proceed  against  Boatman  before  it  was 
authorized  to  file  its  bill  for  the  relief  prayed  in  this  case. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Per  Curiam  :  At  a  former  term  of  the  court  the  fore- 
going opinion  was  adopted  and  filed.  Subsequently,  on  pe- 
tition, a  rehearing  was  allowed  in  the  cause.  Upon  further 
consideration,  however,  we  adhere  to  the  views  expressed 
in  said  opinion,  and  it  is  accordingly  re-filed. 
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The  PEOPI.E  ex  reL  Rudolph  Jonas 

V. 

Christopher  Strassheim,  Sheriff  of  Cook  County. 
Opinion  announced  orally  October  21,  1907, 

1.  Habeas  corpus — an  order  remanding  prisoner  to  custody  of 
sheriff  not  invalidated  by  subsequent  void  proceedings.  An  order 
of  the  criminal  court  of  Cook  county,  entered  upon  the  disagree- 
ment of  a  jury,  remanding  a  prisoner  indicted  for  murder  to  the 
custody  of  the  sheriff  of  that  county  remains  in  full  force  and  is  a 
sufficient  warrant  to  said  sheriff  to  hold  the  prisoner,  notwithstand- 
ing an  invalid  order  transferring  the  cause  to  the  municipal  court 
of  Chicago  and  a  void  and  ineffectual  attempt  of  the  latter  court  to 
try  the  prisoner  and  sentence  him  for  the  crime  with  which  he  is 
charged. 

2.  Same — irregular  proceedings  do  not  entitle  a  prisoner  to  dis- 
charge, A  prisoner  under  indictment  for  murder  in  the  criminal 
court  of  Cook  county  who  is  by  a  valid  order  of  that  court  re- 
manded to  the  custody  of  the  sheriff  of  Cook  county  upon  disagree- 
ijient  of  a  jury,  will  not  be  discharged  on  habeas  corpus  because 
said  criminal  court  subsequently  attempted,  without  authority  of 
law,  to  transfer  the  cause  to  the  municipal  court  of  Chicago,  which 
latter  court  assumed,  though  without  jurisdiction,  to  try  and  sen- 
tence the  prisoner,  where  such  prisoner  has  been  continuously  in 
the  custody  of  the  sheriff  from  the  time  he  was  properly  remanded 
there  by  the  criminal  court,  and  where  the  cause  had  been  re- 
docketed  in  the  latter  court  and  a  capias  issued  to  the  sheriff  for 
the  prisoner  after  the  writ  of  habeas  corpus  was  issued. 

3.  Same — question  of  failure  to  try  a  prisoner  for  four  terms  is 
not  ground  for  writ.  An  application  for  the  discharge  of  a  pris- 
oner because  of  the  failure  of  the  prosecution  to  bring  the  cause  to 
trial  at  or  before  the  fourth  term  of  court,  as  provided  by  statute, 
should  be  made  by  motion  when  the  cause  is  called  for  trial  in  the 
court  where  the  indictment  is  pending,  and  cannot  be  first  made  on 
habeas  corpus  in  another  jurisdiction;  and  an  improper  denial  of 
such  motion  should  be  preserved  by  bill  of  exceptions  for  review 
on  error.    {Murphy  v.  People,  212  111.  584,  followed.) 

Original,  petition  for  habeas  corpus. 
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John  E.  W.  Wayman,  for  petitioner : 

A  case  may  be  transferred  to  another  court  provided 
the  court  to  which  it  is  transferred  has  jurisdiction  of  the 
offense ;  but  the  transfer  itself  cannot  vest  jurisdiction,  and 
the  indictment  must  show  jurisdiction  in  the  court  to  which 
it  is  transferred  by  alleged  venue  therein.  Barr  v.  People, 
103  111.  no;  Arroyo  v.  Superior  Court,  92  Cal.  251 ;  Bell 
V.  O'Rourke,  11-12  La.  (old  series)  81 ;  Gibson  v.  Friedley, 
135  Ind.  129;  People  v.  Wong  Wang,  92  Cal.  281 ;  i  Chitty 
on  Crim.  Law,  131 ;  State  v.  Cotton,  4  Fost.  143;  i  Bishop 
on  Crim.  Proc.  sec.  375 ;  People  v.  Gregory,  30  Mich.  373 ; 
Johnson  v.  People,  28  Tex.  App.  563;  Myers  v.  People, 
26  111.  173. 

The  writ  of  habeas  corpus  is  the  proper  remedy  here. 
The  judgment  is  not  voidable  but  void,  and  a  denial  of  the 
writ  is  a  suspension  of  it.  Brown  on  Jurisdiction,  348; 
In  re  Sawyer,  124  U.  S.  200;  In  re  Bonner,  151  id.  242; 
In  re  Coey,  127  id.  758. 

If  want  of  jurisdiction  appears  on  the  face  of  the  record 
a  discharge  should  follow.  In  re  Lewis,  120  U.  S.  274; 
12  Am.  &  Eng.  Ency.  of  Law,  311. 

The  argument  ad  inconvenienti  should  have  but  little 
weight,  if  any.  Such  arguments  do  not  throw  a  particle  of 
light  on  the  vital  questions  of  the  case.  Knickerbocker  v. 
People,  102  111.  221. 

The  criminal  court  of  Cook  county  has  lost  jurisdiction 
in  this  case,  and  therefore  the  motion  of  the  attorneys  for 
the  respondent  to  have  the  case  remanded  to  that  court  is 
of  no  avail.  No  delays  have  happened  on  application  of  the 
relator.  Brooks  v.  People,  88  111.  329 ;  Dougherty  v.  Peo- 
ple, 124  id.  559;  People  v.  Matson,  129  id.  595;  People  v. 
Murphy,  214  id.  587. 

There  is  no  such  thing  as  a  trial  de  facto.  There  may 
be  a  de  facto  officer  of  a  de  jure  office.  While  the  constitu- 
tion or  form  of  government  remains  unchanged  there  can 
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be  no  de  facto  department  or  de  facto  office.    Norton  v. 
Shelby  County,  ii8  U.  S.  443. 

It  seems  the  only  place  where  the  expression  "de  facto 
trial"  may  be  found  is  in  Missouri.  State  v.  Bulling,  105 
Mo.  204. 

W.  H.  Stead,  Attorney  General,  and  John  J.  Healy, 
State's  Attorney,  (Charles  F.  Mansfield,  James  J.  Bar- 
bour, and  P.  L.  Barnett,  of  counsel,)  for  respondent: 

The  municipal  court  having  acted  without  jurisdiction 
the  trial  therein  is  a  nullity  and  there  has  been  no  jeopardy. 
Paulsen  v.  People,  195  111.  516. 

The  order  transferring  to  the  municipal  court  being  a 
void  order,  the  cause  is  still  pending  in  the  criminal  court, 
and  that  court  has  jurisdiction  to  try  the  petitioner.  State 
V.  Laughlin,  75  Mo.  358. 

The  function  of  the  capias  is  simply  to  apprehend  the 
prisoner  and  deliver  him  to  the  jail,  there  to  remain  until 
discharged  in  due  course  of  law.  Starr  &  Cur.  Stat.  chap. 
38,  sec.  600. 

The  petitioner  should  be  discharged  from  the  judgment 
and  commitment  of  the  municipal  court  but  remanded  to  the 
custody  of  the  sheriff  for  trial  in  the  criminal  court.  No- 
maque  v.  People,  Breese,  145;  State  v.  Miesen,  98  Minn. 
20;  In  re  Harris,  68  Vt.  243 ;  Bx  parte  Jones,  27  Ark.  353 ; 
Miller  v.  Snyder,  6  Ind.  i ;  State  v.  Goudalock,  i  Brev.  48 ; 
Coleman  v.  Tennessee,  97  U.  S.  509. 

In  sustaining  appeals  from  void  orders  the  order  should 
be  reversed  and  remanded  for  legal  trial.  Phillips  v.  People, 
88  111.  160;  State  v.  Bulling,  100  Mo.  87. 

Petitioner  is  not  entitled  to  discharge  because  of  failure 
to  bring  him  to  trial,  where  there  has  been  a  trial  de  facto 
and  the  prisoner  has  subsequently  not  been  held  for  trial 
but  for  ptinishment  until  the  judgment  was  reversed  or  an- 
nulled. Marzen  v.  People,  190  111.  86;  State  v.  Bulling, 
105  Mo.  204;    Commonwealth  v.  Adcock,  8  Gratt.  661; 
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Smith  V.  Commonwealth,  85  Va.  924;  People  v.  Murphy, 
212  111.  584;  State  V.  Conrow,  13  Mont.  552;  Hot  parte 
Gibson,  31  Cal.  619. 

Mr.  Chief  Justice  Hand  announced  the  opinion  of  the 
court : 

This  is  a  petition  for  a  writ  of  habeas  corpus.  The  peti- 
tion is  filed  for  the  purpose  of  setting  at  liberty  Rudolph 
Jonas.  It  is  alleged  in  the  petition  that  Rudolph  Jonas  is 
unlawfully  held  by  the  sheriff  of.  Cook  cbunty  by  virtue  of 
a  judgment  of  the  municipal  court  of  Chicago,  and  the  mit- 
timus issued  on  that  judgment  directing  the  sheriff  of  Cook 
county  to  hold  said  Jonas  and  to  take  him  and  deliver  him  to 
the  warden  of  the  penitentiary  at  Joliet.  A  return  by  the 
sheriff  has  been  made,  and  the  questions  involved  have  been 
argued  on  written  briefs  on  behalf  of  the  petitioner  and  on 
behalf  of  the  Attorney  General  and  the  State's  attorney  of 
Cook  county. 

It  appears  from  the  petition  that  Rudolph  Jonas  was 
indicted  by  the  grand  jury  of  Cook  county  for  the  crime  of 
murder,  it  being  alleged  in  the  indictment  that  in  the  county 
of  Cook  he  feloniously  and  unlawfully  pushed  and  shoved 
one  Albert  Werkel  into  a  river  located  in  the  county  of 
Cook,  from  the  result  of  which,  by  falling  into  the  water, 
he  was  drowned.  A  plea  of  not  guilty  was  entered,  and 
Jonas  was  placed  upon  trial  upon  this  indictment  in  the 
criminal  court  of  Cook  county.  The  jury  failed  to  agree, 
whereupon  the  court  before  which  the  case  was  tried  re- 
manded him  to  the  sheriff  of  Cook  county.  The  State's 
attorney  thereupon  made  a  motion  in  the  criminal  court  that 
the  case  be  transferred  to  the  municipal  court  of  the  city 
of  Chicago  for  trial.  That  motion  was  resisted  by  Jonas, 
but  over  his  objection  the  case  was  transferred  to  the  mu- 
nicipal court,  and  trial  was  had  in  that  court  before  a  jury 
over  the  objection  of  Jonas,  and  he  was  convicted  by  the 
jury  of  the  crime  of  manslaughter,  and  the  municipal  court, 
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after  having  overruled  his  motion  for  a  new  trial,  sentenced 
him  to  the  penitentiary.  The  position  is  taken  by  Jonas  that 
the  municipal  court  of  the  city  of  Chicago  was  without  ju- 
risdiction to  try  his  case. 

It  appears  from  the  indictment  that  Jonas  committed 
the  crime  with  which  he  was  charged  in  the  county  of  Cook, 
there  being  no  allegation  in  the  indictment  that  he  commit- 
ted the  crime  within  the  limits  of  the  city  of  Chicago.  In 
a  recent  case  decided  by  this  court  (Miller  v.  People,  230 
111.  65,)  it  was  held  that  the  municipal  court  of  the  city 
of  Chicago  had  no  power  or  jurisdiction  to  try  an  offense 
committed  outside  of  the  limits  of  the  city  of  Chicago.  All 
of  the  intendments  being  against  the  pleader,  and  this  in- 
dictment having  alleged  that  he  committed  the  crime  in 
Cock  county,  the  presumption  would  be  that  he  committed 
the  crime  outside  of  the  limits  of  the  city  of  Chicago, — at 
least  there  is  no  allegation  in  the  indictment  that  he  did 
commit  the  crime  within  the  limits  of  the  city  of  Chicago; 
and  under  the  ruling  in  the  Miller  case  it  is  conceded  by  the 
Attorney  General  and  the  State's  attorney  that  the  munici- 
pal court  of  the  city  of  Chicago  was  without  jurisdiction  to 
try  Jonas  upon  said  indictment  certified  to  that  court  from 
the  criminal  court  of  Cook  county,  and  that,  so  far  as  the 
judgment  of  the  municipal  court  and  the  mittimus  issued  by 
the  municipal  court  are  concerned,  that  court  was  without 
authority  to  try  Jonas,  or  to  render  a  judgment  of  convic- 
tion against  him,  upon  the  verdict  rendered  by  the  jury,  or 
to  issue  the  mittimus  to  the  sheriff  of  Cook  county  directing 
him  to  take  him  and  deliver  him  to  the  warden  of  the  peni- 
tentiary. So  that  it  is  conceded,  so  far  as  that  judgment 
is  concerned,  that  all  orders  made  by  the  municipal  court  of 
Cook  county  are  absolutely  void. 

The  question  then  arises,  what  action  should  be  taken 
with  reference  to  the  discharge,  by  this  court,  of  Jonas  ?  It 
is  the  opinion  of  the  court  that  while  Jonas  is  entitled  to 
be  discharged  from  the  custody  of  the  sheriff  by  reason  of 
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any  judgment  or  any  process  of  the  municipal  court  of  the 
city  of  Chicago,  it  does  not  necessarily  follow  that  he  is 
entitled  to  be  discharged.  The  sheriff  sets  up,  in  his  return 
to  the  writ  of  habeas  corpus,  that  he  originally  took  Jonas 
into  his  custody  by  virtue  of  a  warrant  issued  by  the  coroner 
of  Cook  county,  under  the  charge  of  murder,  which  directed 
him  to  hold  him  to  answer  an  indictment  by  the  grand  jury 
of  Cook  county;  that  an  indictment  was  afterwards  re- 
turned, and  that  thereupon  a  capias  was  issued  and  was  de- 
livered to  him  and  that  he  held  Jonas  by  virtue  of  that 
capias;  that  subsequently,  when  Jonas  was  placed  upon  trial, 
from  day  to  day  he  took  him  into  open  court,  and  upon  the 
adjournment  of  court  upon  each  day  the  court  made  an 
order  remanding  him  to  his  custody;  that  after  the  jury 
failed  to  agree  on  the  trial  in  the  criminal  court  the  crim- 
inal court  remanded  Jonas  to  the  custody  of  the  sheriff  of 
Cook  county;  that  during  the  trial  in  the  municipal  court 
he  continued  to  hold  Jonas,  and  that  on  the  morning  of  each 
day  of  the  trial  he  delivered  him  to  the  bailiff  of  that  court 
and  that  he  was  taken  into  the  municipal  court,  and  upon 
the  adjournment,  during  each  day  of  his  trial,  he  was  there- 
after remanded  to  the  custody  of  the  sheriff  and  the  bailiff 
took  him  back  to  the  jail  and  delivered  him  to  the  sheriff, 
and  that  after  the  trial  in  the  municipal  court  he  was  re- 
manded to  the  sheriff;  that  subsequent  to  the  issuing  and 
serving  of  the  writ  of  habeas  corpus  in  this  case,  it  being 
conceded  that  the  judgment  of  the  municipal  court  was  void, 
the  case,  upon  the  motion  of  the  State's  attorney,  was  re- 
docketed  in  the  criminal  court  and  a  new  capias  was  issued 
and  delivered  to  the  sheriff  of  Cook  county,  and  his  return 
recites  that  he  holds  Jonas  by  virtue  of  these  various  writs 
and  orders  which  have  been  issued  to  him  by  the  criminal 
court  of  Cook  county. 

We  think  it  is  apparent  that  the  last  valid  order  issued 
by  any  court  in  this  case  prior  to  the  time  when  the  writ  of 
habeas  corpus  was  issued  was  the  order  made  by  the  crim- 
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inal  court  of  Cook  county  remanding  Jonas  to  the  custody 
of  the  sheriff  after  the  jury  had  failed  to  agree  on  the  trial 
in  the  criminal  court,  and  that  all  other  orders  made  by  the 
criminal  court  or  made  by  the  municipal  court  were  without 
authority  of  law ;  that  by  virtue  of  that  order,  if  by  virtue 
of  no  other  order  or  process,  the  sheriff  had  a  right  to  retain 
the  prisoner,  Jonas,  in  his  custody,  and  that  he  was  not 
entitled  to  his  discharge.  To  illustrate :  If  the  sheriff  had 
been  sued  by  Jonas  for  false  imprisonment,  while  it  might 
appear  that  these  void  orders  had  been  made  transferring 
the  case  to  the  municipal  court,  and  while  the  municipal 
court  might  have  tried  it  and  issued  void  orders,  still  the 
sheriff  would  have  had  a  right  to  defend  against  the  charge 
of  false  imprisonment  upon  the  order  of  the  court  remand- 
ing Jonas  to  his  custody  after  the  trial  in  the  criminal  court 
in  which  the  jury  failed  to  agree.  < 

While  it  is  true  that  the  writ  of  habeas  corpus  is  tlie 
highest  writ  known  to  the  law  and  all  other  writs  must  give 
way  before  it,  and  the  sheriff,  if  he  unlawfully  held  this  man 
at  the  time  the  writ  of  habeas  corpus  was  served  upon  him, 
could  have  claimed  no  right  to  hold  him  by  any  proceedings 
which  took  place  subsequent  to  the  service  of  the  writ  of 
habeas  corpus,  still  we  think  the  criminal  court  had  jurisdic- 
tion to  re-docket  the  case,  and  issue  a  capias  in  the  case  after 
it  was  re-docketed,  for  the  purpose  of  showing,  if  for  no 
other  purpose,  that  the  criminal  court  had  not  abandoned 
or  surrendered  jurisdiction  of  Jonas;  and  the  order  re- 
docketing  that  case  and  issuing  a  capias  relates  back  to  his 
lawful  imprisonment  prior  to  the  time  when  the  writ  of 
habeas  corpus  was  issued,  so  that  in  the  judgment  of  the 
court  Jonas  is  properly  held  by  the  sheriff  by  virtue  of  the 
order  of  the  criminal  court  of  Cook  county. 

It  is  suggested  that  Jonas  has  been  in  the  custody  of  the 
sheriff  of  Cook  county, — been  in  the  county  jail  of  Cook 
county, — more  than  four  terms  since  he  had  his  trial  in  the 
case  in  which  the  jury  failed  to  agree,  and  that  under  the 
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statute  he  is  entitled  to  his  discharge,  and  that  this  court 
will  not  do  a  useless  or  unnecessary  thing, — that  is,  this 
court  would  not  remand  Jonas  to  the  custody  of  the  sheriff 
of  Cook  county  if  it  is  apparent  to  this  court  that  immedi- 
ately upon  his  being  remanded  it  would  be  the  duty  of  the 
criminal  court  of  Cook  county  to  order  his  release  by  reason 
of  the  fact  that  he  had  been  imprisoned  in  the  county  jail 
of  Cook  county  more  than  four  terms  without  a  trial.  As  we 
view  the  matter  that  question  is  not  presented  to  the  court 
at  the  present  time  for  decision.  It  may  be  that  the  question 
will  never  be  raised  in  the  criminal  court  of  Cook  county. 
It  is  a  matter  purely  resting  with  the  defendant.  It  is  a 
matter  that  can  be  waived  by  him,  and  it  may  be  that,  this 
case  having  been  re-docketed,  he  may  not  raise  the  question 
of  his  detention  for  an  unlawful  length  of  time.  Further- 
more, the  question  may  become  wholly  immaterial.  It  may 
be  that  he  may  make  a  motion  that  he  be  discharged,  and 
that  motion  may  be  overruled  and  he  may  be  put  upon  his 
trial  and  acquitted.  If  he  should  be,  then  the  question  would 
be  wholly  immaterial. 

There  is  another  reason  why  we  think  that  that  question 
at  the  present  time  is  wholly  immaterial,  and  that  is  this: 
It  has  been  recently  held  by  this  court  in  the  case  of  Murphy 
V.  People,  212  111.  584,  that  the  question  whether  a  defend- 
ant charged  with  crime  and  in  the  custody  of  the  sheriff  is 
entitled  to  release  by  reason  of  his  detention  for  more  than 
four  terms  cannot  be  raised  on  habeas  corpus;  that  the  only 
way  in  which  he  can  raise  that  question  is  to  make  a  motion 
when  his  case  is  called  for  trial,  and  if  the  ruling  is  against 
him  on  that  proposition,  to  assign  error  upon  the  record,  and 
after  his  trial  has  been  completed,  if  he  should  be  convicted, 
to  bring  that  question  before  this  court  on  a  writ  of  error. 
It  can  readily  be  seen  that  when  that  question  is  presented 
to  this  court  upon  a  full  record,  upon  a  writ  of  error,  it 
might  assume  an  entirely  different  aspect  from  what  it  does 
at  the  present  time. 
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The  order  of  the  court  will  be,  therefore,  that  Jonas  be 
released  from  the  effect  of  the  judgment  of  the  municipal 
court  of  the  city  of  Chicago  and  from  the  mittimtis  or  pro- 
cess which  was  issued  to  the  sheriff  of  Cook  county  after 
that  conviction,  but  that  he  be  remanded  to  the  sheriff  of 
Cook  county  under  the  original  process  by  which  he  was 
held,  to  answer  to  the  indictment  preferred  against  him  for 
the  crime  of  murder.  Petitioner  remanded. 


The  West  Chicago  Park  Commissioners 

V. 

Henrietta  Boal  ct  al. 
Opinion  announced  orally  October  p,  ipo^. 

1.  Bii.t  OF  EXCEPTIONS — agreement  to  incorporate  original  bill 
in  record  cannot  rest  in  parol.  The  agreement  contemplated  by  the 
statute  for  the  incorporation  in  the  record  of  the  original  bill  of  ex- 
ceptions, instead  of  a  transcript  thereof,  must  either  be  in  writing 
on  the  original  bill  or  attached  thereto  by  the  clerk  below,  or  else 
it  must,  by  stipulation  in  open  court  below,  be  made  a  matter  of 
record  in  that  court. 

2.  Same — in  the  absence  of  agreement  the  original  bill  will  be 
stricken  from  record.  An  original  bill  of  exceptions  incorporated 
in  the  record  will,  in  the  absence  of  an  agreement  in  writing  upon 
or  attached  to  the  record  or  in  some  proper  way  evidenced  by  the 
record,  on  motion,  be  stricken  from  the  record,  since  the  court  of 
review  cannot  try  the  question  of  fact  whether  such  an  agreement 
was  made,  upon  tlie  conflicting  affidavits  of  the  parties. 

Appeal,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  R.  S.  TuTHii.1.,  Judge,  presiding. 

For  the  motion,   Bernhardt  J.   Frank  and  L.   M. 

ACKIvEY. 

Against  the  motion,  Benjamin  F.  Riciiolson. 
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Mr.  Justice  Scott  announced  the  opinion  of  the  court : 

This  is  an  appeal  from  the  circuit  court  of  Cook  county. 
The  appellees  move  to  strike  the  original  bill  of  exceptions 
from  the  transcript  of  the  record.  The  original  bill  has 
been  incorporated  in  the  transcript.  The  statute  authorizes 
that  to  be  done  upon  the  agreement  of  parties.  The  basis 
of  this  motion  is  found  in  the  statement  that  no  such  agree- 
ment was  made.  The  attorneys  for  the  appellees,  and  the 
appellees,  file  affidavits  stating  that  they  entered  into  no 
agreement  of  this  kind.  Counter-suggestions  have  been 
made  and  supported  by  the  affidavits  of  the  attorneys  rep- 
resenting appellant,  from  which  it  appears  that  onfe  of  the 
attorneys  for  appellees  did  make  an  oral  agreement  to  sign 
a  written  stipulation  providing  that  the  original  bill  be  in- 
corporated, but  it  is  said  that  through  inadvertence  the  at- 
torneys for  the  appellant  failed  to  obtain,  the  signature  to 
the  written  stipulation.  The  statute  does  not  expressly  re- 
quire an  agreement  of  this'  kind  to  be  in  writing,  but  it  is 
an  agreement  that  must  necessarily  be  made  before  the 
transcript  of  the  record  is  filed  and  before  it  is  finally  cer- 
tified. We  are  without  facilities  in  this  court,  in  a  case 
brought  here  by  appeal  or  writ  of  error,  to  determine  an 
issue  of  fact  of  this  character,  and  we  are  satisfied  it  was 
not  the  purpose  of  the  legislature  to  charge  us  with  that 
duty.  As  already  indicated,  an  agreement  of  this  character 
need  not  be  in  writing,  but  if  it  is  not  in  writing  it  should 
be  made  in  a  court  of  original  jurisdiction  and  in  some  man- 
ner made  a  matter  of  record,  and  if  it  is  not  so  made  a 
matter  of  record,  then  the  agreement  should  be  in  writing, 
and  if  not  written  upon  the  original  bill  itself,  the  writing 
should  be  presented  by  the  party  desiring  the  transcript  of 
the  record  to  the  clerk  of  the  nisi  prius  court  and  by  him 
attached  to  the  bill  of  exceptions. 

The  motion  to  strike  will  be  allowed. 

Motion  allowed. 
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The  ViIvI^age  of  Frankun  Park,  Appellee, 

V. 

Lesser  Frankun  et  al.,  Appellants. 
Opinion  announced  orally  October  15,  ipo/. 

1.  BiLi,  OF  EXCEPTIONS — bill  of  exceptions  must  be  taken  at  the 
term  when  rulings  excepted  to  were  made.  In  cases  at  law  the  bill 
of  exceptions  must  be  taken  at  the  term  at  which  the  rulings  ex- 
cepted to  were  made,  or  within  such  time  as  the  court  may  at  that 
term  have  granted  for  that  purpose;  and  this  applies  whether  the 
ruling  excepted  to  is  a  final  and  appealable  order  or  not. 

2.  SpEciai,  assessments — when  hill  of  exceptions  must  he  taken 
to  rulings  on  objections  to  confirmation.  A  bill  of  exceptions  to 
the  ruling  of  the  court  upon  a  hearing  of  legal  objections  to  a  spe- 
cial assessment  must  be  taken  at  the  term  at  which  such  ruling  is 
made,  unless  the  court  at  that  term  extends  the  time  in  which  a  bill 
may  be  signed  and  sealed,  in  which  case  it  must  be  prepared  and 
sealed  within  the  extended  time ;  and  a  bill  taken  at  a  subsequent 
term,  when  the  court  heard  the  case  on  the  question  of  benefits, 
will  be  stricken  from  the  record. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  L.  Pond,  Judge,  presiding. 

WiivUAM  K.  LowREY,  and  William  M.  Pindell, 
(Newman,  Northrup,  Levinson  &  Becker,  of  counsel,) 
for  appellants. 

Ross  C.  Hall,  (William  H.  Holly,  and  William  J. 
DoNLiN,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  announced  the  opinion  of  the 
court: 

In  this  case  the  village  of  Franklin  Park  is  the  appel- 
lee, and  it  has  entered  a  motion  to  expunge  from  the  bill 
of  exceptions  that  portion  between  pages  i  and  303.  The 
ground  of  that  motion  is,  that  at  the  May  term  of  the  county 
court  of  Cook  county  the  court  heard  what  are  termed  "legal 
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objections"  to  a  special  assessment,  and  on  the  25th  of  May 
overruled  the  objections;  that  no  bill  of  exceptions  was 
taken  at  that  term,  and  that  the  time  was  not  extended  by 
the  court  for  the  purpose  of  presenting  and  settling  a  bill  of 
exceptions.  The  case  was  afterwards  tried  upon  the  ques- 
tion of  benefits,  at  the  June  term,  and  then  the  final  judg- 
ment confirming  the  assessment  was  entered  and  the  bill  of 
exceptions  was  filed  in  September,  in  accordance  with  an  ex- 
tension of  time  for  that  purpose.  This  bill  of  exceptions 
includes  the  proceedings  upon  the  hearing  of  the  legal  ob- 
jections at  the  May  tertn,'and  under  repeated  decisions  of 
this  court  the  bill  of  exceptions  must  be  taken  at  the  term, 
or  the  time  for  settling  it  must  be  extended  by  the  court.  A 
bill  of  exceptions,  on  its  face,  purports  to  be  taken  at  the 
time  of  the  ruling  excepted  to,  but  by  long  established  prac- 
tice in  this  State  the  court  is  authorized  to  extend  the  time 
for  the  convenience  of  counsel,  and  if  the  time  is  extended 
the  bill  of  exceptions  may  be  signed  and  sealed  within  the 
time  so  extended. 

The  only  ground  upon  which  it  is  insisted  that  this  bill 
of  exceptions  could  be  signed  and  sealed  in  September  when 
the  time  was  not  extended  at  the  May  term  is,  that  the  order 
overruling  the  legal  objections  was  not  a  final  and  appeal- 
able order.  But  that  does  not  create  any  exception  to  the 
general  rule.  The  statute  contemplates,  and  in  fact  pro- 
vides, that  the  hearing  of  these  cases  shall  be  conducted  as 
other  cases  at  law,  and  the  same  rule  must  apply  that  applies 
in  all  other  cases.  Motions  may  be  made  and  acted  on  in 
relation  to  process,  to  pleadings,  or  to  almost  any  conceiv- 
able thing,  in  the  course  of  legal  proceedings,  and  the  fact 
that  the  rulings  cannot  be  appealed  from  and  are  not  final 
in  the  case  does  not  affect  the  question  when  the  bill  of  ex- 
ceptions must  be  taken. 

The  motion  must  be  sustained,  and  that  portion  of  the 
bill  of  exceptions  from  pages  i  to  303  is  expunged. 

Motion  alloivcd. 
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G.  O.  W11.1.1AMS 

V. 

Th^  Chicago  and  Northwestern  Raii^way  Company. 

Opinion  filed  October  2j,  ipo^, 

Raii<roads — when  the  property  owner  is  not  entitled  to  a  "farm 
crossing."  The  owner  of  an  unplatted  strip  of  land  within  the  lim- 
its of  a  city,  which  is  not  used  for  agricultural  purposes,  is  not  en- 
titled to  a  "farm  crossing"  over  an  adjoining  railroad  right  of  way 
under  section  i  of  the  act  relating  to  the  fencing  and  operation  of 
railroads,  as  amended  in  1879,  even  though  the  business  conducted 
upon  the  land  necessitates  crossing  the  railroad  tracks  to  reach  any 
street  or  alley. 

Appeai,  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Winnebago  county ;  the  Hon.  A.  H.  Frost,  Judge,  pre- 
siding. 

This  was  a  proceeding  brought  by  appellant  in  a  justice 
court  of  Winnebago  county  to  recover  double  the  value  of 
a  crossing  put  in  by  him  across  appellee's  right  of  way,  and 
alleged  to  have  been  a  farm  crossing  constructed  in  accord- 
ance with  paragraph  66  of  chapter  114,  in  reference  to  fenc- 
ing and  operating  railroads.  (Kurd's  Stat.  1905,  p.  1578.) 
Appellant  recovered  in  the  original  proceeding,  but  on  ap- 
peal to  the  circuit  court,  at  the  close  of  appellant's  proof  a 
verdict  was  directed  for  appellee.  Motion  for  new  trial  was 
thereafter  overruled  and  judgment  entered  against  appel- 
lant. On  appeal  to  the  Appellate  Court  that  judgment  was 
affirmed.  A  certificate  of  importance  having  been  granted 
an  appeal  was  taken  to  this  court. 

Appellant  owns  a  narrow  strip  of  land  in  the  city  of 
Rockford  lying  between  appellee's  right  of  way  on  the  east- 
erly side  and  the  Rock  river  on  the  westerly  side.  It  is  about 
five  hundred  and  fifty  feet  long  and  comes  to  a  point  at  its 
northerly  end,  where  the  westerly  line  of  the  right  of  way 

228--S8 


Digitized  by  VjOOQ IC 


594  Williams  v.  C.  &  N.  W.  Ry.  Co.  [228  DL 

of  appellee  strikes  the  easterly  bank  of  the  Rock  river,  and 
is  about  seventy-five  feet  in  width  at  the  southerly  end- 
Rock  river  flows  through  the  city  of  Rockford  here  in  a 
south-westerly  direction.  Appellee's  right  of  way  lies  nearly 
parallel  to  the  river  in  this  vicinity  and  is  quite  close  to  it. 
The  land  here  in  question  has  not  been  subdivided  into  lots 
or  blocks.  With  the  exception  of  the  river,  and  of  a  tract 
of  land  also  lying  between  the  railroad  and  the  river  and 
adjoining  this  tract  on  the  southerly  end  thereof,  all  the 
land  around  this  property  appears  to  be  platted  and  sub- 
divided.* Blocks  I  and  2  of  a  certain  subdivision  adjoin 
said  right  of  way  on  the  easterly  side  at  this  point,  and  be- 
tween these  blocks  is  an  alley  sixteen  feet  wide,  which  ex- 
tends from  the  easterly  line  of  said  right  of  way  to  the  first 
street  lying  easterly  from  the  railroad.  Within  the  limits 
of  said  blocks  i  and  2  are  located  certain  switch  tracks  from 
appellee's  railroad,  which  run  across  said  alley.  Appellant 
has  no  outlet  by  any  public  way,  street  or  alley  from  his 
strip  of  land.  Before  appellant  bought  the  strip,  and  as  far 
back  as  1889,  there  was  a  crossing  at  the  westerly  end  of 
the  alley  over  the  railroad  right  of  way  by  which  access 
was  had  to  the  boiler  works  then  located  on  this  land.  The 
property  lay  idle  for  several  years  after  it  was  purchased  by 
appellant  and  the  planks  in  that  crossing  became  rotten  and 
were  taken  out  by  appellee.  Thereafter  the  land  was  rented 
for  a  term  of  years  by  appellant,  and  the  tenant  erected  an 
ice  house  thereon  and  stored  ice.  The  tenant  hauled  small 
loads  of  ice  across  appellee's  right  of  way  at  this  point  into 
the  alley  over  a  temporary  crossing  made  with  dirt,  but 
wishing  to  haul  loads  of  7000  pounds  on  wagons  weighing 
a  ton  and  a  half,  and  finding  it  difficult  or  impossible  to  go 
over  the  track  with  such  loads,  an  attempt  was  made  to  put 
in  a  farm  crossing  under  the  provisions  of  the  said  act  of 
1874,  as  amended,  in  reference  to  fencing  and  operating 
railroads.  Appellant,  on  November  8,  1905,  served  a  writ- 
ten notice  on  appellee  that  the  crossing  over  its  railroad 
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track  and  right  of  way  at  the  westerly  end  of  such  alley 
was  out  of  repair,  and  that  appellee  should  repair  and  place 
the  same  in  a  reasonably  safe  condition  as  a  crossing  for 
teams  and  wagons  within  ten  days.  At  the  expiration  of 
the  ten  days  appellant  caused  to  be  built  the  crossing,  mak- 
ing an  embankment  on  the  side  of  the  tracks  and  planking 
the  tracks.  Appellee  took  out  the  planks.  Appellant  re- 
placed them  and  they  were  again  removed  by  appellee,  and 
were  replaced  the  third  time  by  appellant  and  again  removed 
by  appellee.    This  action  was  then  instituted. 

Fisher  &  North,  for  appellant. 

Stanton  A.  Hyer,  (S.  A.  Lynde,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  sole  question  at  issue  is  whether  appellant  is  entitled 
to  a  farm  crossing  at  this  point.  The  proof  does  not  show 
that  this  land  had  ever  been  used  for  agricultural  purposes. 
For  some  time  before  appellant  owned  it,  boiler  works  had 
been  located  thereon.  It  was  left  unused  by  appellant  for 
several  years  after  he  had  purchased  it,  except  that  boats 
seem  to  have  landed  at  this  point  and  people  went  there  to 
bathe  in  the  river,  but  it  is  not  shown  that  a  crossing  was 
used  at  this  point  from  the  time  appellant  bought  the  prop- 
erty until  he  leased  it  to  the  present  tenant  Neither  was 
it  shown  whether  or  not  appellant  owns  to  the  center  of 
Rock  river  immediately  adjacent  to  this  property,  and  the 
evidence  does  not  disclose  where  the  ice  that  is  placed  in 
this  ice  house  is  obtained.  This  strip  of  land  in  its  natural 
state  does  not  average  more  than  two  feet  above  the  ordinary 
height  of  the  river. 

Section  i  of  the  Railroad  Fencing  and  Operating  act  of 
1874,  as  amended  in  1879,  (Kurd's  Stat.  1905,  p.  1577,) 
reads  in  part :    "That  every  railroad  corporation  shall  *  ♦  * 
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erect  and  thereafter  maintain  fences  on  both  sides  of  its 
road  or  so  much  thereof  as  is  open  for  use,  suitable  and 
sufficient  to  prevent  cattle  *  *  *  from  getting  on  such 
railroad,  except  at  the  crossings  of  public  roads  and  high- 
ways, and  within  such  portion  of  cities  and  incorporated 
towns  and  villages  as  are  or  may  be  hereafter  laid  out  and 
platted  into  lots  and  blocks,  with  gates  or  bars,  at  the  farm 
crossings  of  such  railroad,  which  farm  crossings  shall  be 
constructed  by  such  corporation  when  and  where  the  same 
may  become  necessary,  for  the  use  of  proprietors  of  the 
lands  adjoining  such  railroad."  Other  sections  of  the  act 
immediately  following  provide  that  if  the  railroad  corpo- 
ration neglects  or  refuses  to  build  such  farm  crossings  the 
owner  may  give  notice  in  writing,  and  then,  if  such  cross- 
ings are  not  put  in  within  thirty  days  or  repaired  within  ten 
days,  the  owner  or  occupant  of  the  land  may  build  or  repair 
such  farm  crossings  and  shall  be  entitled  to  recover  double 
the  value  thereof,  with  interest.  That  portion  in  italics,  be- 
fore the  amendment  of  1879  ^^^^j  "^md  within  the  limits  of 
cities  and  incorporated  towns  and  villages." 

It  is  conceded  by  appellant  that  neither  fences  nor  farm 
crossings  were  required  to  be  erected  by  railroad  companies 
along  their  rights  of  way  within  the  limits  of  cities,  incor- 
porated towns  and  villages  by  the  original  act  of  1874,  but 
it  is  insisted  that  the  act  so  amended  required  fences  to  be 
built  in  such  portions  of  cities,  incorporated  towns  and  vil- 
lages as  are  not  laid  out  and  platted  into  lots  and  blocks ; 
that  thereafter  it  was  also  intended  that  farm  crossings 
should  be  built  or  repaired,  in  accordance  with  the  statute, 
within  such  cities,  incorporated  towns  or  villages  along  the 
unplatted  portions  where  fences  were  built.  We  do  not 
think  this  conclusion  follows.  The  word  *'farm"  has  a  well 
defined  meaning.  The  Standard  Dictionary  defines  a  farm 
as  "a  tract  of  land  under  one  control  or  forming  a  single 
property  devoted  to  agriculture,  stock  raising,  dairy  prod- 
uce or  some  allied  industry."     Worcester's  Dictionary  de- 
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fines  it  as  "a  tract  of  ground  cultivated  or  designed  for 
cultivation  by  a  fanner."  Webster's  Dictionary  defines  it  to 
be  "a  piece  of  ground  devoted  by  its  owner  to  agriculture." 
In  People  v.  Caldzvetl,  142  111.  434,  this  court  (p.  441)  de- 
fined a  farm  as  "both  by  the  standards  and  in  common  ac- 
ceptation *  *  *  to  be  a  body  of  land,  usually  under  one 
ownership,  devoted  to  agriculture,  either  to  the  raising  of 
crops,  or  pasture,  or  both." 

Plainly,  under  these  definitions,  and  under  the  common 
and  general  understanding  as  to  the  meaning  of  "farm," 
this  strip  of  land  in  question  cannot  be  held  to  be  one.  Had 
the  legislature  intended  that  farm  crossings  should  be  built 
or  repaired  under  this  provision  wherever  necessary  along 
unplatted  land  within  the  limits  of  a  city,  incorporated  town 
or  village,  it  is  not  reasonable  to  suppose  that  the  term 
"farm  crossing"  would  have  been  the  term  used  to  convey 
the  meaning  intended.  This  statute,  in  requiring  farm 
crossings  wherever  necessary,  was  intended,  as  was  said  of 
a  New  York  statute  on  the  same  subject,  "to  secure  to  the 
farmer  the  crossing  most  convenient  to  him  in  the  reason- 
able and  customary  use  and  occupation  of  his  premises." 
(Wheeler  v.  R.  S.  Railroad  Co.  12  Barb.  227.)  If  unplatted 
land  lying  within  the  incorporated  limits  of  a  city,  town  or 
village,  and  actually  used  for  farming  purposes  in  the  ordi- 
nary and  accepted  definition  of  that  term,  were  crossed  by 
a  railroad  right  of  way,  then  a  different  question  would  be 
presented  than  is  before  us  on  this  record.  As  was  said  by 
this  court  in  Chalcraft  v.  Louisville,  Evansville  and  St  Louis 
Railroad  Co.  113  111.  86:  "It  is  quite  evident  it  could  not 
have  been  intended  the  interests  of  the  land  owner  or  oc- 
cupant are  alone  to  be  consulted,  for  the  question  also  af- 
fects the  interests  of  the  railroad  company  and  the  public." 
See,  also,  Illinois  Central  Railroad  Co.  v.  Willenborg,  117 
111.  203;  Chicago  and  Northzvcstern  Railway  Co.  v.  City 
of  Chicago,  140  id.  309;  Chicago,  Burlington  and  Quincy 
Railway  Co.  v.  People,  212  id.  103. 
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While  it  IS  clear  the  business  carried  on  by  appellant  on 
the  property  in  question  requires  an  outlet  to  the  public 
street,  it  is  equally  clear  that  this  provision  of  the  statute  as 
to  farm  crossings  was  not  intended  to  cover  a  case  of  the 
kind  presented  by  this  record. 

The  judgment  of  the  Appellate  Court  will  accordingly 
be  affirmed.  Judgment  affirmed. 


Ivy  Owkns  Morgan 

V. 

W11.UAM  L.  H.  Ow^NS. 
Opinion  filed  October  23,  Jpo^. 

1.  Deeds — when  a  deed  from  father  to  daughter  should  be  set 
aside.  A  quit-claim  deed  signed  by  an  aged  and  infirm  man  at  the 
instance  of  his  son,  in  whom  the  grantor  reposed  confidence  but 
who  failed  to  disclose  the  fact  that  the  deed,  which  was  to  tlie 
grantor's  daughter,  conveyed  a  valuable  interest  of  the  grantor  in 
the  property  which  had  belonged  to  a  deceased  daughter,  is  prop- 
erly set  aside,  where  it  appears  the  grantor,  by  reason  of  his  confi- 
dence in  his  son,  failed  to  read  the  deed  and  believed  he  was  merely 
conveying  his  dower  interest  in  property  of  his  deceased  wife,  from 
whom  he  had  been  divorced  for  many  years. 

2.  Same — party  in  whom  confidence  is  reposed  must  show  fair- 
ness  of  transaction.  In  a  proceeding  to  set  aside  a  deed  between 
a  parent  and  child,  if  circumstances  are  proven  which  establish  a 
fiduciary  relation  between  the  parties,  the  party  in  whom  the  other 
has  reposed  confidence  must  show,  in  order  to  sustain  the  deed, 
that  the  transaction  was  fair  and  free  from  undue  influence. 

3.  Equity — equity  has  power  to  rescind  contract  for  mistake  of 
fact.  A  court  of  equity  has  power  to  rescind  or  cancel  a  contract 
at  the  instance  of  one  party  thereto,  who  has,  without  negligence, 
entered  into  the  contract  through  a  mistake  of  fact  material  there- 
to, if  such  course  can  be  pursued  without  injustice  to  the  other. 

AppKai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKWOOD  HonorK,  Judge,  presiding. 
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George  N.  Morgan,  (Lwyd  G.  Kirkland,  and  John 
S.  HuEY,  of  counsel,)  for  appellant. 

FoLi^NSBEK,  McConnei.1.  &  Foivi^NSBEE,  (Henry  M. 
Johnson,  and  Rai,ph  D.  Stevenson,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

The  circuit  court  of  Cook  county  on  March  9,  1907,  en- 
tered a  decree  setting  aside  a  quit-claim  deed  executed  by 
appellee,  whereby  he  conveyed  to  his  daughter,  appellant, 
his  interest  in  a  house  and  lot  in  Chicago,  on  the  ground  of 
mistake,  incapacity  and  misrepresentation.  From  this  de- 
cree appeal  is  taken  to  this  court. 

Appellee,  William  L.  H.  Owens,  was  married  to  Frances 
Johnson  Owens  in  1864,  and  there  were  bom  of  the  mar- 
riage five  children, — May,  Amy,  Guy,  Roy  and  Ivy,  the 
latter  being  appellant  herein.  Appellee  was  a  proof-reader 
and  printer.  In  1888  his  wife  secured  a  divorce  from  him, 
and  about  that  time  he  went  to  Louisville,  Kentucky,  where 
he  still  resided  at  the  time  of  the  hearing  in  this  case.  Ex- 
cept during  a  few  years,  when  Roy  and  Ivy  resided  with 
their  father  at  Louisville,  all  the  children  made  their  home 
with  their  mother,  in  Chicago.  The  evidence  clearly  shows 
that  his  affection  for  his  children  still  remained,  to  a  con- 
siderable degree.  In  1881  appellee  suffered  a  sunstroke, 
and  later  on  was  in  a  building  which  was  blown  down  by 
a  destructive  tornado  in  Louisville.  His  health  for  some 
years  before  the  giving  of  the  deed  here  in  question  had 
been  very  poor, — evidently  bordering  on  nervous  prostra- 
tipn  or  like  trouble.  He  was  then  unable  to  work  without 
lying  down  at  intervals  and  was  subject  to  insomnia  and 
vertigo.  He  secured  a  modest  living  of  from  $25  to  $30  a 
month  by  running  a  small  printing  shop  having  equipment 
worth  about  $300,  with  the  assistance  of  one  helper.  On 
December  30,  1903,  Mrs.  Owens,  appellee's  former  wife, 
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and  his  daughter  Amy  Owens,  met  their  death  in  the  Iro- 
quois Theater  fire,  in  Chicago.  At  the  time  of  her  decease 
Amy  Owens  was  the  owner  in  fee  simple  of  a  house  and 
lot  on  Kimbark  avenue,  in  Chicago,  valued  at  about  $8000, 
subject  to  a  mortgage  of  $3000.  She  was  unmarried,  left 
no  children  or  descendants  of  children  and  died  intestate. 
Said  premises  became,  by  descent,  the  property  of  the  chil- 
dren. May,  Guy,  Roy  and  Ivy,  and  of  appellee.  Appellee 
came  to  Chicago  and  attended  the  funeral.  On  January  8, 
1904,  appellee's  son  Roy  Owens  went  to  Louisville,  taking 
with  him  a  quit-claim  deed  of  the  Kimbark  avenue  property 
to  Ivy  Owens,  as  grantee,  and  also  a  power  of  attorney  to 
Ivy  Owens  authorizing  her  to  convey,  release  and  quit-claim 
all  appellee's  interest  in  the  estate  of  his  daughter  Amy. 
After  an  affectionate  greeting  tliey  went  together  to  the 
office  of  an  attorney,  who  testified,  however,  that  in  this 
matter  he  considered  that  they  wished  him  to  act  simply  as 
a  notary  public!  Appellee,  after  very  hurriedly  glancing  over 
the  papers,  signed  and  acknowledged  them,  and  afterwards 
he  or  the  notary  delivered  them  to  the  son.  Roy  and  May 
had  apparently  signed  the  deed  in  Chicago  before  it  was 
presented  to  the  appellee.  As  to  just  what  appellee  under- 
stood he  was  signing  away  and  what  Roy  stated  to  him  the 
papers  contained  the  testimony  is  somewhat  in  conflict.  Ap- 
pellee testified  that  when  his  son  first  met  him  he  stated, 
"Pa,  we  are  going  to  give  you  your  share  of  Amy's  prop- 
erty," and  that  he  replied,  "All  right ;  I  don't  care  so  much 
for  tlie  property  as  I  do  for  your  love ;"  that  the  son  said, 
"Now,  there  will  be  some  probate  business,  and  as  Ivy  will 
be  in  Chicago  and  I  will  be  away,  and  May  will  be  in  Cali- 
fornia and  Guy  is  in  Honolulu,  we  have  concluded  to  sign  a 
paper  having  Ivy  represent  us,"  whereupon  appellee  said, 
"All  right."  Appellee  further  testified  that  he  thought  he 
had  little  or  no  interest  in  the  Kimbark  avenue  property, 
as  he  understood  it  belonged  to  his  former  wife,  and  that 
being  a  divorced  man  the  only  necessity  of  his  signing  the 
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deed  was  to  clear  the  record  of  any  former  dower  estate 
he  may  have  had ;  tliat  he  did  not  know  his  daughter  Amy 
was  the  owner  of  the  premises  or  that  he  was  signing  away 
his  rights  derived  by  descent  from  her,  and  did  not  learn 
of  that  until  some  time  in  December,  1905.  The  attorney 
before  whom,  as  a  notary  public,  the  quit-claim  deed  was 
acknowledged,  testified  that  the  two  came  to  his  office  and 
Roy  took  the  papers  from  his  pocket;  that  witness  asked 
appellee  if  he  had  read  the  papers,  and  he  replied :  "No ;  I 
haven't  read  them;  Roy  told  me  what  was  in  them;  that 
is  all  right;  take  the  acknowledgment  according  to  law," 
and  that  he  then  sat  down  and  signed  the  papers;  that 
after  this  was  done  and  his  certificate  added,  witness  deliv- 
ered them  to  Roy  Owens,  and  that  appellee  did  not  read 
them  while  in  his  office.  On  behalf  of  the  appellant,  Roy 
Owens  testified  that  he  told  his  father  he  had  come  down 
with  some  papers  for  him  to  sign,  so  it  would  facilitate 
settling  up  Amy's  estate ;  that  on  the  way  to  the  attorney's 
office  he  explained  to  his  father  that  they  did  not  want  to 
beat  him  out  of  anything  that  was  rightfully  his,  and  three 
or  four  times  during  that  conversation  his  father  said,  "I 
don't  want  a  thing;  all  I  want  is  your  love;"  that  at  about 
the  instant  his  father  commenced  to  sign  the  papers  the 
attorney  said,  "Mr.  Owens,  you  know  what  your  are  sign- 
ing?— ^You  are  signing  away  your  title  to  your  daughter's 
property;"  that  the  father  said,  "Yes,  I  know  what  I  am 
doing;  I  want  nothing."  The  son  testified  that  an  hour  or 
so  after  the  papers  were  signed  he  gave  his  father  $25, 
which  witness  considered  as  a  consideration  and  not  as  a 
gift,  but  he  also  admitted  that  nothing  at  all  was  said  to 
appellee,  before  he  signed  the  papers,  about  paying  him  for 
signing  them.  It  seems  to  be  assumed  in  the  briefs  that 
appellee's  interest  in  the  premises  was  worth  not  far  from 
$2000.  The  attorney  who  took  the  acknowledgment  of  the 
deed  was  asked  as  to  Roy  Owen's  version  of  what  took 
place  just  at  the  time  of  signing,  and  stated  that  no  men- 
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tion  whatever  was  made  of  the  property  belonging  to  Amy 
Owens;  that  her  name  was  not  mentioned,  and  that  he 
(witness)  did  not  know  anything  about  the  fact  that  the 
property  belonged  to  her.  It  appears  from  the*  testimony 
on  behalf  of  appellee  that  he  first  learned  that  his  daughter 
Amy,  and  not  his  former  wife,  died  seized  of  the  premises 
in  question,  in  December,  1905,  when  his  attorney,  at  his 
request,  wrote  to  Ivy  to  see  when  she  was  going  to  submit 
her  account  of  the  settlement  of  the  estate  under  the  power 
of  attorney.  The  daughter  mentioned  in  her  reply  that  the 
house  had  belonged  to  Amy.  The  attorney  stated  that  when 
he  reported  this  to  Mr.  Owens  he  seemed  very  much  sur- 
prised to  learn  it.  The  attorney  also  testified  that  the 
letter  was  the  first  information  he  himself  had  of  Amy's 
ownership  of  the  house. 

The  weight  of  the  evidence  sustains  the  findings  of  the 
master  and  the  decree  of  the  chancellor  that  appellee  did 
not  understand,  when  he  signed  the  quit-claim  deed  in  ques- 
tion, that  the  title  to  the  property  was  in  the  name  of  his 
deceased  daughter  at  the  time  of  her  death.  There  is  noth- 
ing in  the  deed  to  indicate  through  whom  the  grantors  were 
supposed  to  derive  title.  At  the  time  he  signed  this  deed 
his  son  Roy  told  him  that  it  was  done  to  facilitate  the  clos- 
ing up  of  the  estate  of  appellee's  daughter.  We  think  the 
conclusion  in  the  decree  that  in  sigfning  said  quit-claim  deed 
appellee  believed  that  the  property  in  question  had  belonged 
to  his  divorced  wife  and  that  he  was  signing  it  for  the  pur- 
pose of  releasing  any  curtesy  or  dower  interest  he  might 
have  therein  is  supported  by  the  evidence.  The  transaction 
should  not  be  considered  the  same  as  if  it  had  been  between 
the  father  and  an  entire  stranger.  The  two  daughters  and 
the  son  in  Chicago  had  a  conference  and  prepared  these 
papers,  and  the  son  took  the  necessary  time  and  was  at 
considerable  expense  in  going  in  person  to  his  father  in 
Kentucky  to  get  him  to  sign  them.  It  is  true  he  did  not, 
in  terms,  tell  his  father  that  the  property  did  not  stand  in 
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the  deceased  daughter's  name.  We  think,  however,  that  in 
view  of  the  surrounding  facts  and  circumstances  the  son 
was  in  duty  bound  to  tell  his  father  frankly  the  entire  situ- 
ation as  to  the  title  and  what  they  intended  to  do;  that  he 
should  have  told  him  more  than  that  they  simply  wanted 
to  have  these  papers  signed  for  the  purpose  of  facilitating 
the  closing  of  the  estate.  The  father  reposed  such  trust  and 
confidence  in  the  son  that  under  the  law  fiduciary  relations 
must  be  presumed  to  have  existed  between  them,  and  this 
being  so,  he  was  bound  to  show  absolute  good  faith  on  his 
part.  (Leonard  v.  Burtle,  226  111.  422 ;  Weston  v.  Teufel, 
213  id.  291.)  Transactions  between  parties  situated  as  the 
father  and  son  were  at  this  time  are  prima  facie  voidable 
upon  motion  of  the  one  reposing  the  confidence,  upon 
grounds  of  public  policy,  and  the  burden  of  proof,  such 
fiduciary  relations  having  been  established,  is  upon  the  one 
seeking  a  benefit  to  show  the  absence  of  undue  influence. 
{Thomas  v.  Whitney,  186  111.  225;  McParland  v.  Larkin, 
155  id.  84.)  Obviously,  from  this  record,  appellee  made 
a  mistake  of  fact  as  to  what  interest  he  had  in  the  property 
that  he  was  quit-claiming.  A  court  of  equity  has  the  power 
to  rescind  or  cancel  an  agreement  at  the  request  of  one  party 
upon  the  ground  that  without  negligence  he  entered  into  it 
through  a  mistake  of  facts  material  to  the  contract,  when 
it  can  do  so  without  injustice  to  the  other  party.  In  cases 
of  unilateral  mistake  the  remedy  is  rescission  of  the  con- 
tract, (i  Beach  on  Modern  Eq.  Jur.  sec.  51.)  A  mistake 
on  one  side  may  be  ground  for  rescinding  but  not  for  cor- 
recting or  rectifying  an  agreement.  {Sutherland  v.  Suther- 
land, 69  111.  481 ;  Kerr  on  Fraud  and  Mistake, — Bump's 
ed. — ^422;  Hoops  V.  Fitzgerald,  204  111.  325.)  Where  one 
party  has  entered  into  a  contract  through  a  mistake  as  to 
one  of  the  essential  facts,  it  will  constitute  a  ground  for 
rescinding  or  canceling  the  contract,  since  the  minds  of  the 
parties  have  failed  to  meet  upon  the  same  matters  and 
no  agreement  was  really  made.     (2  Pomeroy's  Eq.  Jur. — 
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3d  ed. — sec.  870;  i  Story's  Eq.  Jur. — 12th  ed. — ^p.  135, 
and  note  3 ;  24  Am.  &  Eng.  Ency.  of  Law, — ^2d  ed. — p.  618, 
and  cases  there  cited.)  If  the  mistake  is  not  in  the  expres- 
sion of  the  agreement  but  in  some  fact  materially  inducing 
it,  the  mere  knowledge  by  one  party  of  a  mistake  in  the 
other  party  does  not,  in  the  absence  of  a  duty  to  disclose 
it,  constitute  sufficient  grounds,  in  equity,  to  have  the  agree- 
ment canceled.  If  the  parties  are  at  arm's  length  either  may 
remain  silent.  The  case,  however,  is  otherwise  if  there  be 
a  duty  to  disclose  and  the  party  who  is  under  such  duty 
does  not  disclose ;  he  will  then  not  be  permitted  by  a  court 
of  equity  to  hold  the  other  party  to  his  agreement.  (Kerr 
on  Fraud  and  Mistake, — Bump's  ed. — ^pp.  414,  415.)  Ap- 
pellee, at  the  time  he  signed  this  deed,  was  in  very  poor 
health,  and  had  no  property  except  a  small  printing  estab- 
lishment, by  which  he  was  able  to  earn  from  $25  to  $30 
a  month,  which  constituted  his  entire  means  of  support.  He 
was  past  sixty-six  years  of  age,  and  evidently  worrying  over 
how  he  was  to  obtain  a  living  in  the  coming  years.  These 
facts,  taken  in  connection  with  the  relations  that  existed 
between  the  father  and  son,  placed  the  son  under  obligation 
to  disclose  fully  the  facts  known  to  himself  with  reference 
to  the  property  interests  conveyed  by  the  father  at  the  time 
he  signed  these  papers.  This  the  son  did  not  do.  Appellee 
cannot  be  held  to  have  intended  this  as  a  gift  when  he  was 
ignorant  of  the  right  or  title  that  he  had  in  the  property. 
Douglass  V.  Littler,  58  111.  342;  i  Story's  Eq.  Jur.  (12th 
ed.)  sec.  122. 

The  points  raised  by  appellant's  various  assignments  of 
error  have  not  been  taken,  up  and  considered  separately,  but 
what  has  been  said  disposes  of  all  the  material  questions 
raised  on  the  appeal. 

On  this  recprd  the  decree  of  the  circuit  court  was  fully 
justified,  and  it  will  therefore  be  affirmed. 

Decree  ofRrmed. 
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Th^  City  of  Chicago  et  al. 

V. 

Th^  University  of  Chicago. 
Opinion  Hied  October  ^j,  ipo^, 

1.  Estoppel — when  a  city  is  estopped  to  claim  that  ordinance  is 
illegal.  Upon  a  bill  to  enjoin  a  city  from  cutting  off  the  water  sup- 
ply to  an  educational  institution,  which  relics  for  its  relief  on  an 
ordinance  directing  the  commissioner  of  public  works  to  remit  and 
cancel  all  water  rates  to  charitable  and  educational  institutions,  if 
the  city,  by  its  answer,  alleges  that  the  city  water-works  system  is 
private  property  of  the  city,  conducted  as  a  private  enterprise  and 
not  as  a  governmental  function,  and  that  it  has  a  right  to  charge 
whatever  reasonable  rates  it  sees  fit,  it  is  estopped  to  afterwards 
claim  the  ordinance  to  be  invalid  upon  the  ground  that  the  city  can 
not  give  away  public  property. 

2.  SCII00I.S — dormitories,  dining  halls  and  club  house  of  a  uni- 
versity are  part  of  an  educational  institution.  Dormitories,  dining 
halls  and  club  houses  located  together  upon  a  university  campus 
and  used  for  conducting  the  educational  work  of  the  university  and 
not  for  gain  or  revenue,  are  within  the  meaning  of  an  ordinance 
remitting  water  rates  to  all  buildings  used  immediately  for  educa- 
tional purposes,  notwithstanding  the  expense  of  maintaining  such 
buildings  is  met,  in  part,  by  room  rent,  board,  dues  and  tuition  fees 
paid  by  students. 

Appeai.  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Theodore  Brentano,  Judge,  pre- 
siding. 

On  May  19,  1902,  the  city  council  of  the  city  of  Chi- 
^cago  passed  the  f ollov^ing  ordinance : 

"The  commissioner  of  public  works  is  hereby  directed 
and  instructed  to  remit  and  cancel  all  water  taxes  and  rates 
heretofore  levied  and  assessed  or  which  may  hereafter  be 
levied  or  assessed  against  such  property  of  any  charitable, 
religious  or  educational  institution  within  the  city  of  Chi- 
cago as  is  used  in  the  immediate  conduct  and  carrying  on 
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of  the  charitable,  religious  or  educational  purposes  of  such 
institution:  Provided,  the  commissioner  of  public  works 
may  require  every  application  for  a  rebate  or  remission  of 
said  water  rates  or  taxes  to  be  verified  by  an  affidavit  of 
one  or  more  tax-payers  of  the  city  of  Chicago." 

In  March,  1905,  the  city  council  passed  another  ordi- 
nance in  substantially  the  same  words,  except  that  the  pro- 
viso was  omitted  and  in  lieu  thereof  these  words  were  in- 
serted :  "And  which  is  not  used  for  gain  or  profit,  or  rented, 
conducted,  maintained  or  operated  for  the  purpose  of  pro- 
ducing revenue  for  such  institution." 

While  tlie  first  ordinance  was  in  force  a  large  amount 
of  rates  for  water  used  in  certain  building^  of  appellee  was 
charged  against  it  and  was  not  paid.  The  city's  superin- 
tendent of  water  having  threatened  to  cut  off  the  water  sup- 
ply from  these  buildings  if  such  amount  was  not  paid,  the 
appellee  filed  the  bill  in  this  case  for  an  injunction  against 
such  action.  After  the  passage  of  the  second  ordinance,  and 
after  the  hearing  on  the  original  bill  but  before  decree,  the 
appellee,  by  leave  of  the  court,  filed  a  supplemental  bill,  set- 
ting up  the  passage  of  the  second  ordinance  and  asking  the 
same  relief  as  in  the  original  bill,  by  injunction  against  the 
cutting  off  of  its  water  supply  for  default  of  payment  of 
water  rates  claimed  to  be  due  under  the  second  ordinance. 

The  bill  and  supplemental  bill  allege  that  the  appellee, 
the  University  of  Chicago,  is  a  corporation  organized  for 
the  purpose  of  maintaining  and  conducting  an  institution 
of  learning  but  not  for  private  gain  or  profit ;  that  in  pur- 
suance of  such  purpose  it  has  acquired  land  and  erected  a 
large  number  of  buildings  wherein  to  conduct  and  carry  orv 
its  said  institution  of  learning,  and  that  all  the  water  rates 
above  mentioned  were  for  water  for  various  of  said  build- 
ings which  are  owned  in  fee  by  appellee,  are  a  part  of  its 
educational  institution  and  are  used  by  appellee  in  the  im- 
mediate conduct  and  carrying  on  of  its  educational  purposes. 
The  supplemental  bill  also  avers  that  the  said  property  is 


Digitized  by  VjOOQ IC 


OcL  'WJ     Chicago  v.  University  op  Chicago.  607 

not  used  for  gain  or  profit,  or  rented,  conducted,  main- 
tained or  operated  for  the  purpose  of  producing  revenue  for 
such  institution.  The  answer  denies  that  all  the  buildings 
of  appellee  to  which  said  water  was  supplied  are  used  by 
appellee  in  the  immediate  conduct  and  carrying  on  of  the 
educational  purposes  of  said  institution,  and  avers  that  many 
of  said  buildings  are  used  solely  for  the  purpose  of  deriv- 
ing gains  and  profits  therefrom.  Upon  a  hearing  the  relief 
asked  was  granted.  The  Appellate  Court  affirmed  the  de- 
cree of  the  circuit  court,  and  this  further  appeal  is  prosecuted. 

Wii^uAM  D.  Barg^,  (James  Hamii^ton  Lewis,  Corpo- 
ration Counsel,  of  counsel,)  for  appellant. 

JuDAH,  W11.LARD  &  Woi,^,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

It  is  first  contended  by  appellants  that  the  ordinances 
providing  for  the  remission  of  water  rates  to  charitable,  re- 
ligious or  educational  institutions  are  invalid  because  the 
city  cannot  give  away  any  public  property.  The  question 
does  not  arise  on  this  record.  The  answer  expressly  avers 
that  the  system  of  water-works  is  the  private  property  of 
the  city,  conducted  as  a  private  enterprise  and  not  as  a  gov- 
ernmental function,  and  that  the  city  has  full  right  and  au- 
thority to  charge  and  collect  from  its  patrons  whatever  rates 
it  may  see  fit  to  fix,  so  long  as  they  are  reasonable,  and  to 
designate  institutions  to  which  it  will  furnish  water  free. 
Having  alleged  the  validity  of  the  ordinance  in  its  pleading 
and  proceeded  to  a  hearing  on  that  theory,  the  city  cannot 
now  be  heard  to  say  that  the  circuit  court  erred  in  adopting 
its  view. 

It  is  contended  that  the  dormitories,  the  dining  hall  and 
the  club  house  known  as  the  "Reynolds  Club"  are  not  used 
in  the  immediate  conduct  of  the  educational  purposes  of  the 
institution  and  are  used  for  the  purpose  of  producing  reve- 
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nue.  These  buildings,  and  the  others  against  which  water 
rates  are  charged,  are  all  situated  together  within  the  uni- 
versity campus.  Study  halls  are  not  provided,  but  the  stu- 
dents occupy  the  dormitories  for  study  as  well  as  for  living 
rooms.  Some  member  of  the  faculty  lives  in  each  and  main- 
tains control  and  supervision  of  the  students  therein.  The 
students  pay  .tuition  and  room  rent,  but  there  is  a  very  large 
deficit  between  the  amount  of  the  fees  so  received  and  the 
cost  of  maintaining  the  institution.  The  students  who  board 
at  the  dining  hall  pay  merely  the  cost  of  furnishing  board, 
and  there  has  always  been  a  deficit.  The  club  house  was 
built  with  money  contributed  for  that  purpose.  Members 
pay  nominal  dues,  which  are  not  sufficient  to  pay  for  the 
maintenance  of  the  club.  It  is  used  exclusively  by  students 
and  alumni  for  recreation  and  social  purposes  and  for  vari- 
ous student  meetings.  All  these  uses  are  in  the  immediate 
carrying  on  of  the  educational  purposes  of  the  university. 
For  hundreds  of  years  the  dormitories  and  the  dining  halls 
have  been  an  essential  part  of  universities  and  colleges. 
When  the  American  colonies  began  founding  universities 
and  colleges,  the  first  step  was  the  erection  of  buildings  for 
lodging  and  feeding  the  students  while  they  pursued  their 
studies  under  the  supervision  of  the  college  authorities,  and 
the  courts  have  uniformly  held  that  buildings  used  by  col- 
leges exclusively  as  dormitories  and  dining  halls  for  its  stu- 
dents, or  premises  occupied  by  the  president  or  professors 
and  their  families,  are  devoted  to  the  purposes  for  which  such 
institutions  are  organized.  Yale  University  v.  New  Haven, 
71  Conn.  316;  Phillips  Academy  v.  Andover,  175  Mass. 
118;  Harvard  College  v.  Cambridge  Assessors,  175  id.  145. 
The  case  of  Monticello  Female  Seminary  v.  People,  106 
111.  398,  went  much  further.  There  the  seminary  was  the 
owner  of  about  seventy-five  acres  of  land,  part  of  which  was 
used  for  gardening,  part  for  orchard,  part  for  raising  hay, 
corn  and  oats,  part  for  pasturage,  and  part  by  a  building  oc- 
cupied by  the  superintendent  of  grounds  and  out-door  work 
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of  the  seminary,  and,  when  necessary,  by  the  students.  The 
court  said :  "The  evidence  further  shows  that  all  this  prop- 
erty is  necessary  for  the  proper  carrying  on  of  the  institu- 
tion; that  said  tracts  of  land  are  used  exclusively  for  the 
purposes  of  the  institution,  and  that  no  part  of  the  same  has 
been  leased  or  otherwise  used  with  a  view  to  profit ;  that  it 
is  necessary,  in  connection  with  the  institution,  to  have  cows 
to  supply  milk  for  the  scholars  and  teachers,  all  of  whom, 
numbering  about  175  persons,  reside  and  live  within  and 
upon  the  grounds  of  the  institution ;  that  horses  are  required 
to  do  the  necessary  hauling  connected  with  the  seminary, 
and  that  all  the  hay,  com  and  oats  raised  on  the  place  go 
to  the  feeding  of  the  stock  thereon;  that  nothing  is  ever 
sold  off  the  premises,  and  that  what  is  raised  is  but  a  par- 
tial supply  for  the  institution;  that  the  object  of  the  insti- 
tution is,  as  far  as  possible,  to  make  it  a  self-sustaining  one, 
and  that  what  is  realized  over  and  above  actual  expenses  is 
used  as  a  fund  for  the  education  of  indigent  females.  We 
do  not  see  why  the  facts  of  this  case  do  not  bring  these  lands 
within  the  very  words  of  the  exemption  from  taxation  of 
the  constitution  and  the  legislation  upon  the  subject.  They 
form  one  connected  body  of  land,  upon  which  the  seminary 
buildings  are  situated.  They  are  not  lands  which  are  leased 
by  the  institution  or  otherwise  used  with  a  view  to  profit, 
but  they  are  used  strictly  in  the  carrying  on  of  this  seminary 
of  learning  and  are  used  exclusively  for  that  purpose,  and 
we  think  they  should  be  held,  under  the  statute,  to  be  exempt 
from  taxation." 

It  is  also  claimed  that  because  of  the  charge  for  room 
rent  and  for  meals  and  for  membership  in  the  Reynolds  club 
the  buildings  are  used  for  the  purpose  of  producing  reve- 
nue. This  position  is  also  answered  by  the  case  last  cited, 
which  holds  that  the  property  there  under  consideration 
was  not  used  with  a  view  to  profit.  The  fact  that  students 
are  charged  tuition  fees,  rent  for  the  rooms  occupied  and  the 

cost  of  food  consumed  does  not  affect  the  question.    These 
838  — so 
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items  are  all  of  the  same  character,  and  together  consti- 
tute the  charge  of  the  university  for  the  teaching  and  edu- 
cation of  its  students  in  its  buildings  and  under  its  authority. 
"The  fact  that  certain  sums  are  paid  for  the  use  of  rooms 
occupied  does  not  alter  the  character  of  the  occupation.  The 
church  is  none  the  less  a  church  because  the  worshipers 
contribute  by  way  of  pew  rent,  the  hospital  is  none  the  less 
a  hospital  because  the  beneficiaries  contribute  somewhat 
towards  its  maintenance,  and  the  college  is  none  the  less  a 
college  because  its  beneficiaries  share  the  cost  of  mainte- 
nance; and  it  is  immaterial  whether  such  contribution  is 
lumped  in  one  sum  or  apportioned  to  sources  of  expense, 
as  tuition,  room  rent,  lecture  fee,  dining  halls,"  etc.  ( Yale 
University  v.  New  Haven,  supra.)  Accordingly  it  was  held 
in  that  case,  "student's  fees,  whether  apportioned  to  room 
rent  or  tuition,  cannot  be  treated  as  income  of  real  estate, 
and  that  land  occupied  and  reasonably  necessary  for  the 
plant  of  the  college  is  not  productive  real  estate." 

We  find  no  error  in  the  decree,  and  it  will  be  affirmed. 

Decree  affirmed. 


John  L.  Diederich 

V. 

Louis  W.  Rose  et  al. 
Opinion  filed  October  2$,  ipo^. 

1.  Officers — parties  must  look  to  statute  for  grant  of  power. 
Statutes  delegating  powers  to  public  officers  must  be  strictly  con- 
strued, and  all  parties  interested  must  look  to  the  statute  for  the 
grant  of  power. 

2.  Canals — under  the  act  of  i8pi  the  canal  commissioners  had 
power  only  to  lease  land.  Under  the  act  of  1891,  giving  the  com- 
missioners of  the  Illinois  and  Michigan  canal  power  to  lease  canal 
lands  for  a  period  not  exceeding  twenty  years,  such  commissioners 
had  no  power  to  insert  in  a  lease  a  provision  that  if  the  land  was 
not  re-let  to  the  same  lessee  the  new  lessee  should  be  required  to 
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pay  the  old  lessee  for  improvements,  and  such  provision  does  not 
create  an  equitable  lien  upon  the  land. 

3-  Liens — when  lease  does  not  create  an  equitable  lien.  A  pro- 
vision in  a  lease  of  canal  lands  that  if  the  lands  were  not  re-let  to 
the  same  lessee  the  new  lessee  should  be  required  to  take  the  build- 
ings and  improvements  from  the  old  lessee  at  an  appraised  value, 
cannot  be  construed  as  giving  an  equitable  lien  on  the  lands  for  the 
value  of  the  improvements  as  against  a  subsequent  purchaser  of  the 
lands  to  whom  the  canal  commissioners  sold  the  same  under  a  sub- 
sequent statute  conferring  such  power  upon  them. 

4.  Landlord  and  tenant — a  tenant's  right  to  be  paid  for  im- 
provements rests  wholly  in  contract.  The  right  of  a  tenant  to  re- 
ceive payment  from  a  landlord  for  improvements  placed  upon  the 
premises  during  the  demised  term  arises  from  no  right  or  duty 
growing  out  of  the  relation  of  landlord  and  tenant,  but  rests  wholly 
in  and  is  governed  by  the  contract  of  the  parties,  which  will  not  be 
extended  by  the  courts  to  embrace  matters  not  included  therein. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

The  appellant  filed  a  bill  in  the  superior  court  of  Cook 
county  January  22,  1906,  representing  that  for  several  years 
he  had  leased  a  certain  piece  of  land  in  Chicago  from  the 
board  of  canal  commissioners  of  Illinois  and  had  improved 
and  built  certain  structures  thereon ;  that  in  the  latter  part  of 
1895  he  agreed  with  the  canal  commissioners  to  take  a  new 
lease  for  ten  years ;  that  the  lease  was  signed  March  7,  1896, 
whereby  the  canal  commissioners  leased  to  appellant  for  the 
period  of  ten  years  from  November  23,  1895,  said  land  for 
$600  per  annum,  to  be  paid  semi-annually  in  advance ;  that 
one  of  the  provisions  of  the  lease  read  as  follows :  "It  is 
expressly  understood  and  agreed  that  at  the  expiration  of 
this  lease,  if  the  party  of  the  second  part  should  be  unsuc- 
cessful in  obtaining  a  renewal  of  the  same,  that  the  party  or 
parties  to  whom  the  canal  commissioners  may  lease  said 
premises  shall  be  required  to  purchase  and  pay  for  the  build- 
ings or  structures  owned  by  said  second  party  and  situate 
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on  said  lot  at  an  appraisal  to  be  made  by  three  judicious, 
disinterested  freeholders, — one  to  be  chosen  by  the  canal 
commissioners  or  authorized  agent,  one  by  said  party  of  the 
second  part,  and  the  third  appraiser  to  be  selected  by  the 
two  thus  chosen."  The  bill  represents  that  appellant  made 
further  improvements  and  erected  other  buildings  on  the 
land  after  signing  the  new  lease,  thus  raising  the  rental 
value;  that  appellant  became  the  owner  of  such  buildings 
and  improvements  and  had  a  right  to  payment  for  same, 
and  that  his  interest  became,  in  equity,  a  charge  and  lien 
on  the  premises ;  that  appellant,  in  making  expenditures  for 
the  improvements,  was  obliged  to  borrow  money  and  give 
writings  to  secure  the  same;  that  Annie  Brown,  who  had 
advanced  money  to  redeem  the  premises  for  appellant,  to  se- 
cure herself  purchased  a  certificate  of  sale  made  by  a  master 
in  chancery,  and  on  March  22,  1904,  obtained  from  the  mas- 
ter a  deed  conveying  to  her  appellant's  interest  in  the  land 
and  the  leasehold  interest,  together  with  the  buildings  and 
improvements,  which  deed  was  recorded,  but  that,  in  fact, 
such  instruments  and  deed  were  only  a  security  for  $2200 
due  her  from  appellant.  The  bill  further  represents  that  on 
April  21,  1899,  the  General  Assembly  passed  an  act  author- 
izing the  canal  commissioners  to  sell  and  convey  certain 
lands,  including  the  land  leased  to  appellant ;  '  that  about 
April  20,  1904,  the  canal  commissioners  conveyed  said  land 
to  Emma  Harmeyer  subject  to  the  lease  of  the  appellant, 
which  deed  was  recorded,  the  consideration  being  $11,100; 
that  the  land  could  not  have  been  sold  for  that  amount  ex- 
cept for  its  earning  capacity  due  to  the  improvements  made 
by  the  appellant;  that  about  June  8,  1904,  said  Emma  Har- 
meyer received  from  Annie  Brown  the  sum  of  $300,  paid 
on  appellant's  behalf,  and  that  Emma  Harmeyer  knew,  or . 
might  have  known  with  reasonable  diligence,  prior  to  her 
purchase,  the  appellant's  interest  in  the  premises;  that  on 
October  19,  1904,  said  Emma  Harmeyer  deeded  the  prem- 
ises to  Louis  W,  Rose,  the  deed  reciting  a  consideration 
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of  $16,000,  and  the  deed  was  recorded;  that  on  or  about 
November  23,  1904,  said  Rose  claimed  to  appellant  to  be 
entitled  to  the  rent  reserved  in  the  lease  from  the  canal  com- 
missioners to  appellant,  and  about  the  same  time  Rose  re- 
ceived from  Annie  Brown  rent  for  the  premises  for  the  six 
months  from  November  23,  1904;  that  Rose  knew  of  ap- 
pellant's interests  or  might  with  reasonable  diligence  have 
learned  them ;  that  Rose  set  about  to  carry  out  a  scheme  to 
oust  appellant  and  to  induce  the  tenants  to  pay  rent  to  him 
instead  of  appellant,  pretending  he  had  acquired  all  the  in- 
terests of  appellant  and  Annie  Brown  in  the  premises  except 
a  mere  right  of  possession  until  November  23,  1905 ;  that 
appellant  and  Annie  Brown  gave  Rose  notice,  on  Novem- 
ber 18,  1905,  of  their  interests  and  demanded  the  full,  fair 
value  for  the  buildings  and  structures  on  said  land,  as  pro-^ 
vided  by  the  lease,  notifying  the  canal  commissioners  to  the 
same  effect,  the  canal  commissioners  replying  that  all  the 
State's  interests  had  been  conveyed  to  said  Emma  Harmeyer 
subject  to  the  lease,  and  that  neither  the  State  nor  the  com- 
missioners had  any  interest  in  the  premises ;  that  Rose  paid 
no  attention  to  the  notice,  but  took  and  remained  in  exclu- 
sive possession  of  the  premises  and  collected  the  rents.  It 
is  further  represented  that  about  November  11,  1904,  Rose 
and  his  wife  made  a  trust  deed  to  Edwin  G.  Foreman,  re- 
citing an  indebtedness  of  Rose  to  the  legal  holders  of  cer- 
tain promissory  notes  aggregating  $82,000,  which  trust 
deed  conveyed  the  premises  described  in  the  lease,  along 
with  other  property,  and  was  recorded.  Appellant  claims 
that  his  right  to  payment  for  the  buildings  erected  on  said 
premises  by  him  is  prior  to  the  rights  of  Foreman;  that 
Rose  is  insolvent,  and  that  appellant  will  suffer  great  loss  if 
Rose  is  permitted  to  continue  receiving  the  rents  and  prof- 
its; that  Rose  threatened  to  tear  down  some  of  the  struc- 
tures erected  by  the  appellant;  asks  for  a  receiver  for  the 
premises  and  an  injunction  against  Rose;  that  Rose  be  de- 
creed to  hold  the  premises  for  the  benefit  of  appellant,  and 
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subject  to  the  charge  for  the  full  value  of  all  buildings, 
structures  and  improvements  made  by  appellant. 

Louis  W.  Rose,  Flora  Rose  and  Edwin  G.  Foreman  filed 
their  several  demurrers  to  the  bill,  on  the  ground  that  ap- 
pellant had  not  made  such  a  case  as  entitled  him  in  a  court 
of  equity  to  relief.  On  a  hearing  in  the  superior  court  the 
demurrers  were  sustained  and  the  bill  dismissed  for  want 
of  equity.  Appellant  elected  to  stand  by  his  bill,  and  on  its 
dismissal  appealed  to  the  Appellate  Court,  where  the  de- 
cree of  the  superior  court  was  affirmed,  and  an  appeal  is 
now  prayed  to  this  court. 

CoBURN  &  Case,  and  Alexander  S.  Bradley,  for  ap- 
pellant. 

Jesse  Lowenhaupt,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

At  the  time  this  lease  was  made  the  canal  commission- 
ers had  no  power  to  sell  land  in  Chicago.  Previous  to  1874 
they  had  both  power  of  sale  and  of  giving  leases  practically 
unlimited  as  to  time.  (Granger  v.  Board  of  Trustees,  18 
111.  443;  Sanitary  District  of  Chicago  v.  Adam,  179  id. 
406.)  From  1874  to  1891  the  law  allowed  them  to  lease 
land  for  a  maximum  term  of  ten  years.  From  1891  to  1899 
the  law  permitted  them  to  lease  the  lands  for  not  more  than 
twenty  years,  and  in  the  last  named  year  an  amendment 
gave  the  canal  commissioners  power  of  sale  of  canal  lands 
in  Chicago,  the  same  as  they  had  with  other  canal  lands  in 
the  State.  This  lease  was  made  March  7,  1896,  when  the 
canal  commissioners  only  had  power  to  lease  the  land  not 
exceeding  twenty  years.  A4)pellant  contends  that  at  that 
date  the  board  not  only  had  the  power  to  lease  the  lands 
for  the  length  of  the  term  provided  in  the  lease,  but  also 
to  provide  for  a  renewal  of  the  lease  on  the  terms  and  con- 
ditions, as  to  improvements,  set  forth  in  said  provision  of 
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the  lease,  and  while  the  appellant  could  not  claim  a  lien  as 
against  the  State  or  the  canal  commissioners,  yet  the  board 
did  have  power  to  bind  their  assigns.  Appellees  insist  that 
neither  of  these  contentions  is  in  accordance  with  the  law. 

It  appears  that  the  land  was  not  re-let,  but,  the  law 
having  been  changed  in  the  meantime,  it  was  sold  in  April, 
1904,  subject  to  the  lease  of  appellant,  and  it  is  contended 
by  him  that  it  was  purchased  subject  to  the  charge  of  an 
implied  lien  in  his  favor  as  to  the  improvements.  If  the 
commissioners  had  the  power  not  only  to  lease  for  twenty 
years  but  to  encumber  the  land  with  a  lien  for  improve- 
ments, then  substantially  they  would  have,  indirectly,  the 
power  of  sale  and  a  conveyance  to  enforce  the  lien,  which 
the  legislature  never  intended  to  give  them.  Statutes  dele- 
gating powers  to  public  officers  must  be  strictly  construed, 
and  all  parties  interested  must  look  to  the  statute  for  the 
grant  of  power.  (2  Lewis'  Sutherland  on  Statutory  Con- 
struction,— 2d  ed. — sec.  562;  lUinois  and  Michigan  Canal 
v.  Calhoun,  i  Scam.  521 ;  State  of  Illinois  v.  DelaHeld,  8 
Paige's  Ch.  526;  26  Am,  &  Eng.  Ency.  of  Law, — 2d  ed. — 
p.  665,  and  authorities  there  cited.)  Under  the  act  of  1836 
this  court  held  that  the  canal  commissioners  had  no  authority 
to  annex  other  conditions  or  terms  than  those  provided  in 
the  act.  When  the  language  is  clear  and  admits  of  but  one 
meaning  there  is  no  room  for  construction.  Courts  cannot 
change  the  clear  meaning  of  words  used,  even  though  the 
consequences  appear  not  to  be  such  as  were  contemplated. 
{St.  Louis  and  Cairo  Railroad  Co.  v.  Postal  Telegraph  Co. 
173  111.  508;  26  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
p.  598,  and  cases  there  cited.)  We  are  of  the  opinion  that 
the  canal  commissioners  had  no  power  to  provide,  as  they 
did  in  this  lease,  that  if  the  premises  should  not  be  re-let 
to  appellant  then  the  new  tenant  should  be  required  to  take 
the  improvements  at  an  appraised  value. 

Appellant  contends  that  even  though  this  be  the  law,  still 
he  is  entitled  to  an  equitable  lien  as  against  the  purchasers. 
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The  provision  of  the  lease  in  question  refers  to  subsequent 
lessees  and  says  nothing  as  to  purchasers.  Courts  cannot 
make  contracts  for  the  parties,  and  where  the  meaning  is 
plain  another  meaning  cannot  be  added  by  implication  or 
intendment.  (Trayttor  v.  Palmer,  86  111.  477;  Rufner  v. 
McConnel,  14  id.  168;  Furey  v.  Town  of  Gravesend,  104 
N.  Y.  405.)  It  has  been  held  in  some  jurisdictions  that 
where  there  is  no  express  agreement,  equity  g^ves  a  lien,  or 
the  equivalent  of  a  lien,  where  in  no  other  way  rights  can 
be  secured.  (3  Pomeroy's  Eq.  Jur. — 3d  ed. — p.  1241 ;  19 
Am.  &  Eng.  Ency.  of  Law, — 26.  ed. — ^p.  19,  and  authorities 
there  cited.)  But  this  court  has  held  that  equity  will  not 
give  active  relief  to  one  who,  under  a  mistaken  belief  as  to 
the  title  of  the  property,  places  permanent  improvements 
thereon.  {Williams  v.  Vanderbilt,  145  111.  238;  Dewey  v. 
E'ckert,  62  id.  218;  Butler  v.  Butler,  164  id.  171.)  In 
Williams  v.  Vaiiderbilt,  supra,  it  is  stated  that  the  giving 
of  a  lien,  such  as  is  here  contended  for  under  the  general 
doctrine  of  equity,  even  though  the  right  can  be  secured  in 
no  other  way,  is  carrying  the  doctrine  of  equitable  liens 
further  than  the  courts  have  generally  gone.  The  right  of 
a  tenant  to  receive  payment  from  a  landlord  for  improve- 
ments placed  on  the  demised  premises  during  the  term  arises 
from  no  right  or  duty  from  the  relation  of  landlord  and  ten- 
ant, but  is  always  a  matter  of  express  contract,  and  the  ten- 
ant only  has  such  rights  as  are  given  him  by  his  contract. 
{Gardner  v.  Watson,  18  111.  App.  386;  Watson  v.  Gardner, 
119  id.  312;  Mathes  v.  Dobschuetz,  72  id.  438.)  The  ven- 
dee cannot  be  held  to  pay  for  thtee  improvements,  as  the 
lease  does  not  so  provide. 

Other  questions  raised  in  the  briefs  need  not  be  consid- 
ered, in  view  of  the  findings  heretofore  set  out. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Elizabeth  Dwyer  et  al. 

V. 

John  H.  Cahill  et  al. 
Opinion  Hied  October  2$,  i^oy, 

1.  Perpetuities — perpetuity  defined,  A  perpetuity  is  a  limita- 
tion taking  the  subject  matter  out  of  commerce  for  a  greater  period 
of  time  than  a  life  or  lives  in  being  and  twenty-one  years  there- 
after; and  such  limitation  applies  to  future  interests  in  both  real 
and  personal  property,  whether  legal  or  equitable  and  however  cre- 
ated, but  its.  inhibition  is  against  the  postponement  of  the  vesting 
of  the  estate  and  not  against  the  postponement  of  possession. 

2.  Wii.i,s — when  will  does  not  create  a  perpetuity/  A  will  di- 
recting the  testator's  farm  to  be  rented  during  the  lifetime  of  his 
three  daughters,  who  were  in  being  at  his  death,  the  net  income  to 
be  divided  equally  among  the  three  daughters  and  the  survivors, 
and  in  case  of  the  death  of  any  daughter  her  share  of  the  rent  to 
be  paid  to  her  children,  if  any,  but  upon  the  death  of  the  last  sur- 
viving daughter  the  farm  was  to  be  sold  and  the  proceeds  divided 
among  the  testator's  grandchildren,  does  not  create  a  perpetuity  but 
vests  a  life  estate  in  the  daughters  until  the  death  of  the  survivor, 
while  the  grandchildren  take  a  vested  remainder  which  will  open  to 
let  in  after-born  grandchildren. 

3.  Same — when  equity  will  not  suffer  the  trust  to  fail,  A  valid 
trust  created  by  will  whereby  the  testator's  farm  is  to  be  rented  for 
the  benefit  of  his  daughters  during  their  lifetime  and  until  the  death 
of  the  survivor,  when  the  farm  is  to  be  sold  and  the  proceeds  di- 
vided among  the  testator's  grandchildren,  will  not  be  allowed  to 
fail  by  a  court  of  equity  because  of  the  fact  that  no  executor  or 
trustee  was  appointed  by  the  will,  which  attempted  to  confer  the 
powers  of  the  trustee  upon  the  person  who  should  be  appointed  by 
the  cotinty  court  to  act  as  administrator,  but  in  such  case  a  court 
of  equity  will  appoint  a  trustee. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  C.  D.  Myers,  Judge,  presiding. 

D.  D.  Donahue,  and  H.  M.  Murray,  for  appellants : 
All  rights  and  interests  in  property  not  presently  dis- 
posed of  descend  to  the  testator's  heirs-at-law.    Pinkney  v. 
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Weaver,  216  111.  195;  Harrison  v.  Weatherby,  180  id.  418; 
Jackson  V.  Peterson,  196  id.  40. 

The  property  descends  although  a  trust  is  created,  if  the 
equitable  fee  is  disposed  of  only  to  contingent  legatees. 
Shepard  v.  Kellett,  139  111.  433;  Loring  v.  Elliott,  16  Gray, 
568;  Bell's  Appeal,  147  Pa.  St.  383. 

An  executory  devise  is  a  future  interest  which  is  to  take 
effect,  if  at  all,  by  the  cutting  short  of  another  estate  and  is 
created  by  will.  The  testator's  will  shows  that  it  was  to 
take  effect  in  the  future  by  having  the  estate  vested  in  a 
trustee,  and  if  it  can  take  effect  will  cut  short  the  estate  in 
the  heirs,  and  is  therefore  an  executory  devise.  Page  on 
Wills,  sec. '578;  Kales  on  Future  Interests,  sec.  162. 

The  executory  devisee,  the  trustee,  was  a  person  un- 
certain and  the  contingent  interest  was  but  a  mere  possibil- 
ity. The  will  created  no  right  "in  being"  in  the  proposed 
trustee.  Godwin  v.  Banks,  87  Md.  425 ;  Jackson  v.  Wal- 
dron,  13  Wend.  221. 

A  future  estate  depending  upon  the  happening  of  a  con- 
tingency depends  upon  the  performance  of  a  condition  pre- 
cedent and  cannot  vest  until  the  condition  is  performed. 
Cass  em  v.  Kennedy,  147  111.  147. 

A  court  of  equity  cannot  dispense  with  the  performance 
of  a  condition  precedent.    Prcttyman  v.  Baker,  91  Md.  639, 

The  trust  in  this  case  was  to  become  effective  when  the 
estate  passed  over  to  the  trustee  under  the  conditions  pro- 
vided for  in  the  will,  and  there  is  no  trust  until  the  estate 
takes  effect  by  displacing  the  estate  which  passed  to  the  heirs 
by  descent  and  the  vesting  of  the  estate  in  the  trustee  pro- 
vided for  in  the  will.  Prettyman  v.  Baker,  91  Md.  639; 
McCartney  v.  Ridgway,  160  111.  129. 

The  conditions  imposed  as  conditions  precedent  in  this 
case  cannot  be  fulfilled.  The  county  court  was  the  donee 
of  the  power,  and  that  court  has  no  jurisdiction  of  trusts 
and  trust  estates.  Dingman  v.  Beall,  213  111.  245;  Lynch 
V.  Hutchinson,  219  id.  193. 
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When  a  power  is  to  be  exercised  and  the  court  is  made 
the  donee  of  the  power,  and  the  court  has  no  jurisdiction 
over  trusts  and  trustees,  the  power  cannot  be  executed. 
Thorn  V.  Thorn,  loi  Md.  444;  Haufbauer  v.  Jackson,  91 
Ga.  298. 

Thomas  V.  0'Donnei.l,  for  appellees  John  H.  Cahill 
and  James  Sloan : 

Equity  never  allows  a  trust  to  fail  for  the  lack  of  a  trus- 
tee, and  whenever  a  vacancy  occurs  in  the  office  of  trustee, 
from  whatever  cause,  the  court  will  supply  the  deficiency. 
This  power  is  inherent  in  a  court  of  equity.  28  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  958,  and  cases  cited. 

Where  there  is  no  trustee  named  the  court  will  appoint 
one.  28  Am.  &  Eng.  Ency.  of  Law,  962;  Bailey  v.  Kil- 
bum,  10  Mete.  176;  Varneis"  Appeal,  80  Pa.  St.  140;  Maus 
V.  Mans,  80  Pa.  St.  194. 

Where  a  testator  fails  to  make  provision  for  the  ap- 
pointment of  a  new  trustee  or  vests  the  power  of  appoint- 
ment in  a  court  which  is  unable  to  exercise  such  power,  a 
court  of  chancery  may  make  such  appointment.  West  v. 
Fits,  109  111.  425 ;  Leman  v.  Sherman,  117  id.  657. 

Even  though  the  whole  trust  provision  in  clause  4  be 
declared  bad,  yet  it  can  be  separated  from  the  balance  of  the 
will  and  enough  will  be  left  to  clearly  carry  out  the  intention 
of  the  testator,  to-wit :  a  life  estate  to  his  three  daughters 
in  joint  tenancy  and  remainder  to  his  grandchildren;  and 
where  this  can  be  done  it  will  be  done.  Johnson  v.  Preston, 
226  111.  458;  Lawrence  v.  Smith,  163  id.  149;  Howe  v. 
Hodge,  152  id.  279;  Nevitt  v.  Woodburn,  190  id.  283. 

The  provision  of  the  will  stating  that  "the  net  rents  and 
income  thereof  to  be  equally  divided,  share  and  share  alike, 
among  my  three  daughters,"  taken  in  connection  with  the 
other  parts  of  the  will,  gave  a  life  estate  in  joint  tenancy  in 
the  farm  in  question  to  the  three  daughters.  Morrison  v. 
Scharr,  197  111.  554. 
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SiGMUND  Livingston,  M.  A.  Brennan,  and  E.  E. 
D0NNE1.1.Y,  for  appellees  Shelton  McGrath  and  John  F. 
Heffernan : 

The  will  in  the  case  at  bar  creates  an  active  trust  and 
does  not  violate  the  rule  against  perpetuities.  Brownback 
V.  Keister,  220  111.  544;  Mason  v.  Mason,  219  id.  609;  Bur- 
bach  V.  Burbachy  217  id.  547;  Railroad  Co,  v.  Winslow, 
216  id.  166;  Olcott  V.  Tope,  213  id.  .124;  Lash  v.  Lash, 
209  id.  595 ;  Planner  v.  Fellows,  206  id.  136;  Hale  v.  Hale, 
146  id.  227;  Kales  on  Future  Interests,  sec.  213;  Knight 
V.  Pottgieser,  176  111.  368. 

An  immediate  right  of  present  enjoyment  is  not  essen- 
tial to  a  vested  remainder,  it  being  sufficient  if  there  is  a 
fixed  right  of  future  enjoyment.  Knight  v.  Pottgieser,  176 
111.  368;  Howe  V.  Hodge,  152  id.  52;  Simons  on  Probate 
Practice,  752;  Kales  on  Future  Interests,  sec.  210. 

Equity  will  not  permit  a  trust  to  fail  for  want  of  a  trus- 
tee. French  v.  Trust  Co.  197  111.  30;  Page  on  Wills,  sees. 
610,  611 ;  Tiedeman  on  Real  Property,  sec.  508. 

An  administrator  with  the  will  annexed  may  apply  to  a 
court  of  equity  for  the  appointment  of  a  trustee  to  carry  out 
the  provisions  of  a  will  which  do  not  strictly  devolve  upon 
him  as  such  administrator.  Lehman  v.  Sherman,  117  111. 
657;   Wenner  v.  Thornton,  98  id.  156. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court : 

This  was  a  bill  in  chancery  filed  in  the  circuit  court  of 
McLean  county  by  John  H.  Cahill,  a  grandson  of  James  Far- 
rell,  and  James  Sloan,  a  tenant  in  possession  of  certain  farm 
property  of  which  James  Farrell  died  seized,  situated  in  the 
said  county,  against  Elizabeth  Dwyer,  Mary  Cahill  and  El- 
len Sloan,  the  only  surviving  children  of  James  Farrell,  de- 
ceased, and  John  F.  Heffernan,  the  administrator  with  the 
will  annexed  of  said  James  Farrell,  deceased,  ancThis  grand- 
children other  than  the  complainant  John  H.  Cahill,  and 
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certain  legatees  named  in  the  will  of  said  James  Farrell,  de- 
ceased, to  obtain  a  construction  of  the  fourth  paragraph  of 
the  will  of  said  James  Farrell,  and  for  the  appointment  of 
a  trustee  to  take  possession  of  the  farm  of  which  said  Far- 
rell died  seized,  and  to  rent  the  same  and  to  keep  the  same 
in  repair,  and  upon  the  death  of  the  three  daughters  of  said 
Farrell  to  sell  the  same  and  to  divide  the  proceeds  arising 
from  such  sale  among  the  grandchildren  and  the  child  or 
children  of  a  deceased  grandchild  or  grandchildren,  if  any, 
of  said  James  Farrell,  deceased.  The  three  daughters  filed 
demurrers  to  said  bill,  which  were  overruled,  and  they  stood 
by  their  demurrers,  and  the  administrator  with  the  will  an- 
nexed, and  the  grandchildren,  who  were  all  minors,  by  their 
guardian  ad  litem,  filed  answers  to  said  bill.  Replications 
having  been  filed  to  the  answer  of  the  administrator  with 
the  will  annexed  and  the  answers  9f  the  minors  by  their 
guardian  ad  litem,  the  case  was  heard  before  the  chancellor, 
and  a  decree  was  entered  finding  that  the  three  daughters, 
and  the  survivor  thereof,  took  a  life  estate  in  said  real  es- 
tate, and  that  the  body  of  the  estate  belonged  to  the  grand- 
children and  the  child  or  children  of  a  deceased  grandchild 
or  grandchildren,  if  any,  of  said  James  Farrell,  deceased, 
and  that  a  trust  was  created  by  said  will,  and  appointed  a 
trustee,  with  directions  to  take  possession  of  said  farm,  rent 
the  same  and  collect  the  rent  from  James  Sloan  then  due 
thereon,  and  pay  the  net  amount  of  the  rent  personally  to 
the  daughters  during  their  lives,  or  to  their  children  in  case 
one  or  more  of  said  daughters  should  die  leaving  a  child  or 
children  them  surviving,  and  upon  the  death  of  all  of  said 
daughters  that  the  said  trustee  sell  said  farm  and  divide  the 
proceeds  arising  from  such  sale  among  the  grandchildren 
and  the  child  or  children  of  a  deceased  grandchild  or  grand- 
children, if  any,  of  said  James  Farrell,'  deceased,  and  the 
three  daughters  have  prosecuted  an  appeal  to  this  court. 

James  Farrell,  a  widower,  died  seized  of  a  farm  consist- 
ing of  two  hundred  and  fourteen  acres,  located  in  McLean 
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county,  the  possession  of  which  was  in  the  complainant 
James  Sloan  as  tenant,  under  a  lease  made  with  James 
Farrell  for  three  years,  which  expires  March  i,  1908,  at  an 
annual  rental  of  $1250,  and  which  rent,  it  was  alleged,  was 
being  claimed  by  the  three  daughters  of  James  Farrell  and 
by  John  F.  Heffernan,  administrator  with  the  will  annexed 
of  said  James  Farrell,  deceased.  The  provision  of  the  will 
in  controversy  reads  as  follows : 

^^Fourth — It  is  my  will  and  desire  that  my  farm,  being 
the  south-east  quarter  and  sixty  acres  off  of  the  south  side 
or  end  of  the  north-east  quarter,  all  in  section  sixteen  (16), 
township  twenty-three  (23),  north,  range  four  (4),  east  of 
the  third  P.  M.,  subject  to  railroad  right  of  way,  in  Mc- 
Lean county,  Illinois,  be  not  sold  during  the  lifetime  of  my 
daughters  and  the  survivor  of  them,  but  that  said  farm  shall 
be  rented  to  the  best  advantage,  §0  that  same  shall  be  kept 
up  and  the  buildings  and  appurtenances  be  kept  in  good  re- 
pair and  insured,  the  taxes  paid  promptly,  the  net  rents  and 
income  thereof  to  be  divided  equally,  share  and  share  alike, 
among  my  three  daughters  and  the  survivors.  Upon  the 
death  of  any  daughter  her  share  of  said  rents  shall  be  paid 
to  her  children  in  equal  shares,  if  she  leaves  children  or  a 
child.  Upon  the  death  of  the  last  survivor  of  my  daughters 
I  desire  and  will  that  my  said  farm  be  sold  and  converted 
into  money  and  the  proceeds  thereof  divided  among  my 
grandchildren,  the  children  of  my  three  daughters,  share 
and  share  alike  equally  per  capita,  but  provided  that  if  at  the 
time  of  such  distribution  any  of  such  grandchildren  be  dead 
leaving  issue,  such  issue  shall  receive  among  them,  equally, 
the  share  of  such  proceeds  payable  to  such  grandchild  if 
alive.  It  is  my  will  that  during  the  life  of  all  and  each  of 
my  daughters  that  my  land  be  held  in  trust  for  the  purposes 
above  set  forth,  and  that  my  executor,  should  I  afterwards 
name  one,  otherwise  the  administrator  with  will  annexed 
who  shall  be  appointed  to  settle  my  estate,  be  the  trustee 
empowered  and  directed  to  care  for  my  Isind  as  above  and 
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to  sell  the  same  upon  the  death  of  my  last  surviving  daugh- 
ter, which  sale  may  be  on  time  or  for  cash,  public  or  private, 
but  shall  be  required  to  be  approved  by  the  court  having  ju- 
risdiction of  the  administration  of  my  estate.  Because  he  is 
to  be  such  trustee  I  desire  the  wishes  of  my  said  daughters 
to  be  regarded  in  the  appointment  of  such  administrator,  if 
they  shall  agree  upon  and  recommend  a  suitable,  discreet 
and  responsible  man.  It  shall  be  the  duty  of  such  trustee 
to  pay  over  all  net  rents  and  income  and  the  proceeds  of  such 
sale  into  the  hands  of  the  several  beneficiaries  in  person, 
and  not  upon  any  written  or  verbal  assignment  or  transfer 
thereof." 

The  contention  of  Mrs.  Elizabeth  Dwyer  and  her  two 
sisters  is  that  said  provision  of  their  father's  will  creates  a 
perpetuity  and  is  therefore  void,  and  that  said  farm,  not  be- 
ing otherwise  disposed  of  by  said  will,  descended  to  them 
jointly,  as  intestate  property. 

In  Bigelow  v.  Cady,  171  111.  229,  a  perpetuity  is  defined 
as  a  limitation  taking  the  subject  matter  of  the  perpetuity 
out  of  commerce  for  a  period  of  time  greater  than  a  life  or 
lives  in  being  and  twenty-one  years  thereafter;  and  such 
limitation  is  held  to  apply  to  future  interests  in  both  realty 
and  personalty,  whether  legal  or  equitable,  and  to  every  kind 
of  conveyance  or  devise,  and  to  every  form  of  limitation 
or  condition  by  which  such  future  estate  or  interest  may  be 
created.  22  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — ^p.  704; 
Bigelow  v.  Cadyy  supra;  Planner  v.  Fellows,  206  111.  I3'6; 
Hotve  V.  Hodge,  152  id.  252. 

We  think  it  clear  that  the  testator  intended  by  his  will 
that  his  three  daughters  should  receive  the  net  rent  arising 
from  said  farm  during  their  joint  lives,  and  upon  the  death 
of  either  of  said  daughters  such  daughter's  share  of  the  rent 
should  go  to  her  children,  if  she  left  a  child  or  children  her 
surviving,  until  the  death  of  her  sole  surviving  sister,  and 
that  upon  the  death  of  the  three  daughters  the  land  be  sold 
and  the  proceeds  divided  equally  among  the  testator's  grand- 
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children,  the  child  or  children  of  a  deceased  grandchild  tak- 
ing the  parent's  share,  and  that  during  the  lifetime  of  the 
three  daughters,  or  the  survivor  thereof,  the  farm  should  be 
rented  and  cared  for  by  a  trustee,  (an  executor  or  adminis- 
trator with  the  will  annexed,)  and  upon  the  death  of  the 
three  daughters  the  farm  should  be  sold  and  the  proceeds 
divided  as  above  indicated ;  that  the  rent,  during  the  joint 
lives  of  his  daughters,  or  the  survivor  of  them,  should  be 
paid  personally  to  his  daughters  or  to  the  child  or  children 
of  a  deceased  daughter  during  the  period  intervening  be- 
tween the  time  of  the  death  of  the  testator  and  the  death 
of  the  surviving  daughter,  and  that  the  proceeds  arising 
from  the  sale  of  the  farm,  when  sold,  should  be  paid  per- 
sonally to  his  grandchildren  or  great-grandchildren,  it  evi- 
dently being  his  desire  and  intention  to  protect  the  share  of 
the  rent  provided  to  be  paid  to  the  daughters  or  their  chil- 
dren, and  the  proceeds  arising  from  the  sale  of  the  land 
directed  to  be  paid  to  his  grandchildren  or  great-grandchil- 
dren, from  being  reached  by  the  creditors  of  his  daughters 
or  those  of  his  grandchildren  or  great-grandchildren  until 
after  the  land  should  be  sold  and  the  proceeds  distributed ; 
and  this  was  the  view  taken  by  the  lower  court.  We  dis- 
cover nothing  in  the  will  of  James  Farrell  which  takes  the 
farm  of  James  Farrell,  or  its  rents,  or  the  proceeds  of  the 
farm  when  sold,  out  of  commerce  for  a  period  of  time 
greater  than  the  life  or  lives  of  persons  in  being  at  the  time 
of  the  death  of  James  Farrell.  The  will  provides  the  farm 
is  to  be  held  until  the  death  of  the  three  daughters,  all  of 
whom  were  in  being  at  the  time  their  father  died,  and  that 
upon  the  death  of  all  of  said  daughters  the  said  farm  is  to 
be  sold  and  the  proceeds  arising  therefrom  is  to  be  divided 
among  the  grandchildren  or  great-grandchildren  of  James 
Farrell,  deceased.  The  farm  is  therefore  withheld  from  sale 
during  the  lives  only  of  the  three  daughters,  which  provi- 
sion does  not  violate  the  rule  against  perpetuities  and  is  a 
valid  provision. 
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There  is  another  equally  valid  reason  why  a  perpetuity 
is  not  created  by  the  will  of  James  Farrell  in  the  rent  or  the 
proceeds  of  the  farm  in  case  of  a  sale,  and  that  is  this :  the 
inhibition  is  against  the  postponement  of  the  vesting  of  es- 
tates and  not  against  the  postponement  of  possession,  (Flan- 
tier  V.  Fellows,  supra^)  and  whether  the  farm  be  considered 
as  personal  or  real  estate  as  to  the  grandchildren  or  great- 
grandchildren of  James  Farrell,  clearly  the  devise  of  the 
rent  to  the  daughters  or  to  the  child  or  children  of  a  de- 
ceased daughter  during  the  lifetime  of  the  survivor  of  the 
three  daughters  vested  a  life  estate  in  the  daughters,  as  the 
devise  of  the  rent  was  a  devise  of  the  farm,  (Handberry  v. 
Doolittle,  38  111.- 202;  Ryan  v.  Allen,  120  id.  648;  Morrison 
v.  Schorr,  197  id.  554;)  and  the  corpus  or  body  of  the  es- 
tate vested  in  the  grandchildren,  which  would  open  up  to 
let  in  subsequently  bom  grandchildren  or  the  child  or  chil- 
dren of  a  deceased  grandchild.  {Howe  v.  Hodge,  supra; 
Davenport  v.  Kirkland,  156  111.  169;  Flanner  v.  Fellows, 
supra.)  And  the  fact  that  no  executor  was  named  in  the 
will,  and  the  further  facts  that  an  administrator  with  the  will 
annexed  does  not  have  power  to  sell  real  estate  and  that  the 
county  court  cannot  appoint  a  trustee,  does  not  have  the 
effect  to  defeat  the  trust  created  by  the  testator  by  the  terms 
of  the  will,  as  a  court  of  chancery  will  -not  suffer  a  trust  to 
fail  for  lack  of  a  trustee.  West  v.  Fit2, 109  III.  425 ;  Leman 
v.  Sherman,  117  id.  657. 

We  are  of  the  opinion  the  trial  court  properly  construed 
the  will  of  James  Farrell,  deceased,  and  that  it  did  not  err 
in  appointing  a  trustee  to  carry  into  effect  the  trust  created 
by  said  will. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  aMrmed. 


938-40 
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EujAH  Zenor 

V. 

J.  Fremont  Hayes. 
Opinion  Hied  October  2j,  i^oj, 

1.  Vendor  and  purchaser — when  vendee  is  entitled  to  proceeds 
of  an  insurance  policy.  A  vendee  in  a  contract  for  the  sale  of  im- 
proved real  estate  who  pays  part  of  the  purchase  money  and  enters 
into  possession  has  an  insurable  interest  in  the  premises,  and  if  the 
contract  is  silent  as  to  keeping  up  the  insurance  and  the  vendor  as- 
signs his  policy  to  the  vendee,  the  latter  is  entitled  to  the  insurance 
money  in  case  the  buildings  are  destroyed  by  fire.  (Mitchell  v.  Afc- 
Dougall,  62  III.  498,  and  Grange  Mill  Co,  v.  Western  Assurance  Co, 
118  id.  396,  distihguished.) 

2.  Same — when  alleged  insolvency  of  vendee  is  not  ground  for 
giving  vendor  insurance  money.  Where  a  vendor  of  improved  land 
assigns  his  fire  insurance  policy  to  the  vendee,  who  is  in  possession 
under  a  contract  of  sale  which  is  silent  as  to  insurance,  a  mere  al- 
legation that  the  vendee  is  insolvent  and  that  the  premises,  without 
the  buildings,  are  insufficient  security,  does  not  justify  a  court  of 
equity  in  awarding  the  proceeds  of  the  insurance  to  the  vendor  in 
case  of  fire,  where  the  vendee's  purchase  money  is  not  due. 

Appeai.  from  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  Circuit  Court  of 
McLean  county;  the  Hon.  C.  D.  Myers,  Judge,  presiding. 

Welty,  Sterling  &  Whitmore,  for  appellant : 
As  between  vendor  and  vendee,  the  insurance  money,  in 
case  of  destruction  of  the  property,  represents  the  property 
itself,  and  in  equity  the  insurance  money  should  be  appro- 
priated to  the  vendor  in  case  of  insolvency  of  the  vendee. 
Grange  Mill  Co.  v.  Assurance  Co.  118  111.  396;  Insurance 
Co.  V.  Mitchell,  67  id.  43 ;  Lumber  Co.  v.  Langman,  23  111. 
App.  250;  Mitchell  v.  McDougall,  62  111.  498. 

Stone  &  Ogi^evee,  for  appellee: 

Policies  of  insurance  against  loss  by  fire  are  personal 
contracts  with  the  assured,  and  do  not  attach  to  the  property 
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insured  or  in  any  manner  go  with  the  same  as  an  incident 
to  a  conveyance  or  transfer  of  title,  or  of  the  creation  of  a 
lien  thereon,  without  express  agreement  or  manifest  inten- 
tion on  the  part  of  the  assured  that  the  insurance  was  effected 
for  the  benefit  of  such  person  interested  in  the  property.  Bly 
V.  Ely,  80  111.  532 ;  Lindley  v.  Orr,  83  111.  App.  70;  Honore 
V.  Insurance  Co.  51  111.  409;  Insurance  Co.  v.  Bloomer,  52 
id.  442. 

Mr.  Justice  Vickers  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  Third  District  affirming  a  decree  of  the  cir- 
cuit court  of  McLean  county. 

.  On  the  first  day  of  April,  1905,  Elijah  Zenor  entered 
into  a  written  contract  for  the  sale  of  certain  real  estate 
located  in  McLean  county  to  J.  Fremont  Hayes,  whereby 
Zenor  agreed  to  convey  to  Hayes  certain  real  estate  upon 
the  payment  of  $7000,  $500  of  which  was  paid  in  cash  and 
the  balance  was  to  be  paid  February  i,  19 10,  with  interest 
at  the  rate  of  five  per  cent  per  annum.  The  contract  pro- 
vided that  Hayes  should  have  the  option  of  paying  $100, 
or  any  multiple  thereof,  at  any  interest-paying  time,  and  it 
was  also  agreed  that  if  the  principal  debt  should  be  reduced 
to  $4000  by  payments  at  any  time  before  February  i,  1910, 
Zenor  should  make  Hayes  a  deed  and  take  a  mortgage  back 
for  the  unexpired  term  to  secure  the  remainder  of  the  pur- 
chase money.  The  instrument  contained  provisions  as  to 
forfeiture  for  non-pajnnent  of  interest  and  taxes,  but  there 
was  no  provision  in  it  respecting  insurance  on  the  buildings. 
The  buildings  on  the  premises,  consisting  of  a  bam,  house 
and  carriage-house,  were  worth  about  $3000,  and  were  pro- 
tected by  an  insurance  policy  in  the  Old  Town  Mutus^  Fire 
Insurance  Company  in  the  sum  of  $1100,  which  had  been 
taken  out  by  appellant,  Zenor.  The  policy  was  assigned  by 
Zenor  to  Hayes,  and  on  September  i,  1905,  all  of  said  build- 
ings were  destroyed  by  fire.     Zenor  filed  a  bill  in  equity 
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against  Hayes  and  the  insurance  company  reciting  the  above 
facts,  together  with  the  averment  that  Hayes  was  insolvent, 
and  that  the  premises  without  the  buildings  were  scant  se- 
curity for  the  unpaid  purchase  money,  and  prayed  for  a 
decree  that  the  $iioo  insurance  money  be  paid  to  Zenor, 
or  that  the  same  be  expended,  under  the  direction  of  the 
court,  in  the  erection  of  new  buildings  on  the  premises. 
The  circuit  court  sustained  the  demurrer  to  the  bill,  and 
Zenor  electing  to  stand  by  his  bill  it  was  dismissed  for  the 
want  of  equity,  and  that  decree  has  been  affirmed  by  the 
Appellate  Court,  and  by  his  further  appeal  Zenor  brings  the 
record  to  this  court  for  review. 

The  only  question  to  be  considered  by  this  court  is 
whether,  under  the  facts  stated  in  the  bill,  appellant  is  en- 
titled to  the  proceeds  of  the  fire  insurance  policy  or  whether 
they  belong  to  appellee.  After  appellee  made  a  contract  of 
purchase,  paid  $500  of  the  purchase  price  and  entered  into 
possession  of  the  premises,  he  thereby  acquired  an  insurable 
interest  in  the  property.  (Wood  on  Fire  Insurance,  sec. 
317,  and  cases  there  cited.)  Having  an  insurable  interest 
in  the  premises,  when  appellant  assigned  the  policy  to  ap- 
pellee the  policy  thereafter  protected  the  interest  of  the 
appellee,  only,  in  the  property.  Appellant,  as  vendor  and 
holder  of  the  legal  title,  as  security  for  the  purchase  money, 
also  had  an  insurable  interest  in  the  premises,  and  might 
have  protected  the  same  by  retaining  the  policy  in  question 
or  by  taking  out  other  insurance  himself  or  requiring  ap- 
pellee to  insftre  the  property  for  his  benefit.  Appellant  did 
not  see  proper  to  adopt  any  of  these  methods  of  protecting 
his  interest  but  voluntarily  made  an  unconditional  assign- 
ment of  the  insurance  to  appellee.  While  it  is  charged  in 
the  bill  that  appellee  is  now  insolvent,  yet  that  fact,  alone, 
will  not  justify  a  court  of  equity  in  seizing  the  proceeds  of 
this  policy  and  applying  them  on  appellant's  debt,  which  will 
not  be  due  for  nearly  three  years.  If  appellant's  debt  for 
the  purchase  money  was  due  and  it  was  made  clearly  to  ap- 
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pear  that  he  would  necessarily  lose  all  or  a  part  of  his  debt 
unless  the  insurance  money  cpuld  be  reached,  a  different 
question  would  be  presented.  Under  the  averments  in  this 
bill  we  are  of  the  opinion  that  appellant  has  no  standing  in 
equity  to  reach  the  proceeds  of  this  insurance  policy  and 
have  them  applied  on  a  debt  not  yet  due. 

Appellant  cites  and  relies  on  Mitchell  v.  McDougall,  62 
111.  498,  and  Grange  Mill  Co.  v.  Western  Assurance  Co,  118 
id.  396.  Neither  of  the  foregoing  authorities  is  in  point  on 
the  question  here  involved.  In  the  Mitchell  case,  which  was 
a  bill  between  vendor  and  vendee  for  the  purpose  of  re- 
scinding a  contract  of  sale  on  the  ground  of  fraud,  the  build- 
ings were  destroyed  by  fire  pending  the  litigation.  It  was 
there  held  that  the  vendor  was  entitled  to  the  insurance 
money  as  against  the  fraudulent  vendee,  and  this  court 
awarded  the  vendor  the  insurance  money.  In  that  case  the 
vendee's  fraud  entered  into  and  vitiated  the  contract  itself, 
and  if  he  could  have  collected  and  held  the  insurance  money 
he  would  to  that  extent  have  profited  by  his  own  fraud. 
This  court  allowed  the  vendee  to  retain  enough  of  the  in- 
surance money  to  re-pay  him  for  the  premiums  paid  and 
for  certain  improvements  he  had  made  to  the  buildings,  but 
held  as  to  the  balance  of  the  money  he  had  no  title  which  a 
court  of  equity  would  recognize.  The  foregoing  statement 
is  sufficient  to  show  that  that  case  is  readily  distinguishable 
from  the  one  at  bar.  The  Grange  Mill  Co.  case  was  a  bill 
in  chancery  by  the  vendor  against  the  insurance  companies 
seeking  to  collect  certain  policies  that  had  been  issued  cov- 
ering the  property  embraced  in  the  contract  of  sale.  In  that 
case  the  vendee  had  stipulated  in  the  contract  to  keep  the 
premises  insured  for  the  benefit  of  the  vendor,  and  this  was 
known  to  the  insurance  companies  before  any  money  had 
been  paid  out  on  said  policies.  It  was  held  in  that  case  that 
the  vendor  was  entitled  to  the  insurance  money  on  the 
ground  that  the  vendee  had  agreed  to  insure  the  premises 
for  the  vendor's  benefit.     The  decree  awarding  the  insur- 
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ance  money  to  the  vendor  simply  required  the  vendee  to 
carry  out  the  contract  made  with  the  vendor  in  respect  to 
keeping  the  premises  insured  for  its  benefit.  As  already 
pointed  out,  in  the  case  at  bar  there  was  no  agreement  that 
the  premises  should  be  insured  for  the  benefit  of  appellant. 
In  our  opinion  there  is  no  equitable  ground  stated  in  the 
bill  upon  which  appellant  is  entitled  to  the  relief  prayed  for, 
or  any  other  relief.  The  judgment  of  the  Appellate  Court 
is  accordingly  affirmed.  Judgment  affirmed. 


Ellen  Stake 

V. 

John  Edward  Stake. 
Opinion  Hied  October  23,  ipo/. 

1.  Benefit  societies — benefit  certificate  fund  is  not  assets  of  es- 
tate. The  fund  arising  from  a  benefit  certificate  is  not  assets  of  the 
estate  of  the  deceased  but  goes  directly  to  the  beneficiary  named 
therein,  and  is  not  payable  to  the  deceased  or  for  his  benefit  nor  is 
it  subject  to  his  debts. 

2.  Same — subsequent  marriage  of  member  does  not  affect  rights 
of  beneficiary.  Subsequent  marriage  of  a  member  of  a  benefit  so- 
ciety without  changing  the  beneficiary  named  in  the  certificate  as 
originally  issued  does  not  affect  the  certificate  or  the  rights  of  the 
beneficiary. 

3.  Same — public  policy  is  not  violated  by  permitting  stranger  to 
be  designated  as  beneficiary.  No  principle  of  public  policy  is  vio- 
lated by  permitting  a  member  of  a  benefit  society  to  designate  a 
stranger  as  his  beneficiary,  even  though  the  member  may  leave  a 
wife  or  other  relatives. 

4.  Same — when  beneficiary  named  is  entitled  to  funds.  Wher«  a 
member  of  a  benefit  society  organized  under  the  general  Incorpora- 
tion act  of  1872  as  a  corporation  not  for  pecuniary  profit,  for  the 
purpose  of  assessing  death  benefits  to  be  paid  to  the  widow,  orphans 
and  devisees  of  deceased  members,  names  his  brother  as  beneficiary 
and  subsequently  marries  and  dies  without  changing  the  beneficiary, 
the  brother  is  entitled  to  the  fund  notwithstanding  the  deceased 
leaves  a  wife  and  practically  no  estate. 
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Appeai,  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brentano, 
Judge,  presiding. 

On  July  12,  1900,  the  Independent  Order  of  Svithiod,  a 
fraternal  beneficiary  society,  issued  a  membership  certificate 
to  Alfred  Stake,  who  was  then  unmarried,  for  $1000,  pay- 
able upon  his  death  to  his  brother,  the  appellee.  Soon  after, 
Alfred  Stake  married  appellant  and  subsequently  died,  never 
having  made  any  effort  to  change  the  beneficiary  named  in 
the  certificate.  Appellant  demanded  payment  of  the  money 
to  her,  and  the  society  thereupon  filed  its  bill  of  interpleader 
in  the  superior  court  of  Cook  county  admitting  its  liability 
on  the  certificate  and  offering  to  pay  the  money  into  court 
for  the  person  entitled  thereto.  Appellant  and  appellee  hav- 
ing answered  the  bill,  the  society  paid  the  money  into  court 
and  was  dismissed  out  of  the  case.  A  hearing  was  had  up- 
on an  agreed  statement  of  facts  and  a  decree  entered  award- 
ing one-half  the  fund  to  each  party.  Appellee  appealed  to 
the  Appellate  Court.  Cross-errors  were  assigned,  and  that 
court  reversed  the  decree  and  remanded  the  cause,  with  di- 
rections to  enter  a  decree  awarding  the  entire  fund  to  the  ap- 
pellee here,  John  Edward  Stake.    This  appeal  is  prosecuted. 

Francis  A.  McDonneIvI.,  for  appellant 

RosENTHAi,  &  Hamili.,  and  Ray  &  Pease,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  value  of  Alfred  Stake's  estate,  exclusive  of  the  fund 
in  controversy  here,  did  not  exceed  $100.  The  widow's 
award  was  fixed  at  $1200.  Appellant's  contention  is,  that 
the  appellee  was  not  a  devisee  of  Alfred  Stake  and  was  not 
eligible  as  a  beneficiary;  that  the  fund  is  a  part  of  the  es- 
tate of  Alfred  Stake,  subject  to  a  trust  for  the  benefit  of 
the  beneficiary  whom  he  may  last  designate,  and  that  it  is 
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against  public  policy  to  permit  a  member  of  a  mutual  benefit 
society  to  designate  as  a  beneficiary  one  having  no  legal 
claim  upon  him,  to  the  exclusion  of  his  widow  and  orphans, 
when  he  dies  having  made  no  provision  for  them  and  leav- 
ing no  estate. 

The  society  was  organized  under  the  general  Incorpora- 
tion act  of  1872  as  a  corporation  not  for  pecuniary  profit, 
for  assisting  its  members  when  sick,  for  educational  and 
social  purposes,  and  "upon  the  death  of  a  member  to  levy  an 
assessment  upon  every  member  of  an  amount  to  be  estab- 
lished by  the  by-laws  afterwards  to  be  enacted,  said  amount 
to  be  paid  to  the  widow,  orphans  and  devisees  of  such  de- 
ceased members." 

That  the  designation  of  the  brother  as  the  beneficiary  in 
the  certificate,  though  not  by  will,  is  valid  and  binding  and 
entitles  him  to  receive  the  fund  mentioned  in  the  certificate 
is  not  open  to  question  in  this  court  (Delaney  v.  Delaney^ 
175  111.  187;  Moore  v.  Guaranty  Fund  Life  Society,  178  id. 
202;  Martin  v.  S tubbings,  126  id.  387;  Bloomington  Mu- 
tual Benefit  Ass.  v.  Blue,  120  id.  121.)  These  cases  also 
decide  that  no  principle  of  public  policy  is  violated  by  per- 
mitting one  having  a  certificate  of  the  character  of  the  cer- 
tificate in  this  case,  even  though  he  has  a  wife  or  other 
relatives,  to  designate  a  stranger  as  beneficiary  therein.  A 
subsequent  marriage  does  not  affect  the  certificate  or  the 
rights  of  the  beneficiary  therein.  (Highland  v.  Highland 9 
109  111.  366;  Benton  v.  Brotherhood  of  Railroad  Brakemen, 
146  id.  570.)  The  fund  is  not  assets  of  the  estate  of  the 
deceased.  It  goes  directly  to  the  beneficiary,  and  is  in  no 
event  payable  to  the  deceased  or  for  his  benefit  and  is  not 
subject  to  his  debts. 

The  appellee,  as  the  beneficiary  named  in  the  certificate, 
the  designation  of  such  beneficiary  never  having  been  re- 
voked or  changed,  was  entitled  to  the  fund,  and  the  judg- 
ment of  the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Ida  Frida  Moi^i^  Exrx. 

The  Sanitary  District  o^  Chicago. 
Opinion  Hied  October  2^,  1907. 

1.  Eminent  domain — judgment  in  favor  of  property  owner,  on 
appeal,  is  conclusive  of  his  right  to  interest.  A  judgment  in  favor 
of  the  property  owner  on  appeal  from  a  condemnation  judgment  is 
conclusive  of  his  right  to  reject  the  tender  of  the  amount  awarded 
by  the  judgment*  and  of  his  right  to  recover  interest  upon  the  full 
value  of  the  property  taken,  from  the  time  he  was  deprived  of  it 

2.  Same — interest  on  value  of  property  taken  must  be  claimed 
as  damages  on  the  second  trial.  Where  a  condemnation  judgment 
is  reversed  upon  appeal  by  the  property  owner,  his  right  to  inter- 
est, upon  the  full  value  of  the  property  taken,  from  the  time  he  was 
deprived  of  its  possession,  must  be  presented  to  the  jury  as  an  ad- 
ditional element  of  compensation  upon  the  second  trial,  and  he  is 
not  entitled  to  maintain  a  separate  suit  therefor  after  judgment  in 
the  second  trial. 

3.  Same — interest  on  value  of  property  taken  may  be  allowed  on 
second  trial  without  amendment  of  pleadings.  Where  a  condemna- 
tion judgment  is  reversed  upon  appeal  by  the  property  owner,  no 
amendment  of  the  pleadings  or  filing  of  a  cross-petition  is  neces- 
sary to  enable  the  property  owner,  upon  the  second  trial,  to  prove 
the  taking  of  possession  of  the  land  by  the  petitioner  and  the  con- 
sequent additional  element  of  compensation  to  the  property  owner, 
consisting  of  interest  on  the  full  value  of  the  property  from  the 
time  he  was  deprived  of  its  possession. 

4.  Pleading — when  count  in  trespass  is  not  open  to  general  de- 
murrer.  A  count  alleging  that  the  defendant  took  possession  of 
certain  land  of  the  plaintiff  and  damaged  the  same  to  the  extent  of 
its  total  value  by  digging  a  channel  through  the  center  thereof  and 
covering  the  remainder  with  broken  rock  is  substantially  a  good 
count  in  trespass  to  real  estate  and  is  not  open  to  general  demurrer. 

5.  Parties — when  court  cannot  substitute  executrix — right  of 
executrix  to  sue  out  writ  of  error.  Upon  the  death  of  the  plaintiff, 
nearly  five  years  after  judgment  was  rendered  against  him,  the  trial 
court  is  without  jurisdiction  to  make  an  order,  on  motion,  substi- 
tuting the  deceased's  executrix  as  the  party  plaintiff ;  but  the  exec- 
utrix succeeds  to  the  rights  of  the  deceased  and  may  sue  out  a  writ 
of  error  in  her  own  name,  as  executrix,  to  review  the  judgment. 
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Writ  of  Error  to  the  Branch  Appellate  Court  for  the 
First  District ; — heard  in  that  court  on  writ  of  error  to  the 
Circuit  Court  of  Cook  county;  the  Hon.  R.  W.  Clifford, 
Judge,  presiding. 

Carl  Moll  brought  this  action  against  the  defendant  in 
error  in  the  circuit  court  of  Cook  county.  A  demurrer  was 
sustained  to  the  declaration  and  a  judgment  rendered  in 
favor  of  defendant,  which,  upon  a  writ  of  error  sued  out 
by  his  executrix,  has  been  affirmed  by  the  Appellate  Court. 
The  executrix  has  sued  out  this  writ  of  errof  to  reverse  the 
judgment  of  the  Appellate  Court 

The  first  count  of  the  declaration  alleges  that  the  de- 
fendant, on  July  14,  1892,  began  proceedings  in  the  circuit 
court  of  DuPage  county  for  the  condemnation  of  certain 
lands  of  the  plaintiff,  which  resulted  in  a  judgment  giving 
the  defendant  the  right  to  the  possession  of  said  lands  upon 
depositing  for  the  benefit  of  the  plaintiff  $6000,  the  dam- 
ages awarded  by  the  jury;  that  the  defendant  deposited 
said  sum  and  on  October  i,  1892,  took  and  still  retains  pos- 
session of  said  land;  that  upon  the  appeal  of  plaintiff  the 
judgment  was  reversed,  and  on  another  trial,  after  a  con- 
tinuance as  to  a  part  of  said  lands,  plaintiff's  damages  for 
the  remaining  part  were  assessed  at  $20,312.80,  no  amend- 
ment having  been  made  to  the  petition  and  no  cross-petition 
having  been  filed  and  the  'evidence  having  been  confined  to 
the  value  of  the  property  on  July  14,  1892.  On  Septem- 
ber 29,  1905,  the  court  entered  judgment  in  favor  of  the 
plaintiff  for  the  amount  of  the  verdict,  with  interest  from 
its  date  only,  and  the  plaintiff  moved  for  the  allowance  of 
interest  from  the  date  of  the  former  judgment,  but  the  court 
denied  the  motion. 

The  second  count  alleges  the  same  condemnation  pro- 
ceedings as  in  the  first  count  and  a  trial  in  regard  to  the 
land  as  to  which  the  continuance  was  had,  and  that  plain- 
tiff's damages  were  assessed  at  $5250.    The  proceedings  al- 
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leged  in  this  count  and  the  first  are  identical,  except  that 
no  motion  is  alleged  in  this  count  to  have  been  made  for 
the  allowance  of  interest.  The  plaintiff  claims  $2789.56 
under  the  first  count  and  $778.75  under  the  second. 

The  third  count  claims  $3568.31,  alleging  that  the  de- 
fendant, on  October  i,  1892,  took  possession  of  all  the  be- 
fore described  property  of  the  plaintiff  and  damaged  the 
same  to  the  extent  of  its  total  value  by  digging  a  channel 
through  the  center  thereof  and  covering  the  remainder  with 
debris  of  broken  rock  taken  from  the  channel. 

Ei*i.is  S.  Chesbrough,  for  plaintiff  in  error. 

John  C.  Wii^uams,  (A.  G.  Anderson,  of  counsel,)  for 
defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  plaintiff  was  deprived  of  his  property,  without  any 
compensation  for  the  use  thereof,  from  the  time  the  defend- 
ant took  possession  until  the  final  award  fixing  his  damages. 
He  could  not  accept  the  $6000  deposited  without  waiving 
his  appeal.  If  his  appeal  had  been  unsuccessful  he  would 
not  have  been  entitled  to  interest,  for  he  ought  to  have  ac- 
cepted the  amount  awarded.  But  the  judgment  in  his  favor 
on  the  appeal  is  conclusive  of  his  right  to  reject  the  tender, 
and  it  is  clear  that  he  was  entitled  to  interest  upon  the  full 
value  of  the  property  taken  by  the  defendant  from  the  time 
the  latter  took  possession.  Beveridge  v.  West  Chicago  Park 
Comrs.  100  111.  75;  Cook  v.  South  Park  Comrs.  61  id.  115; 
Phillips  V.  South  Park  Comrs,  1 19  id.  626. 

But  the  claim  for  interest  ought  to  have  been  submitted 
to  the  juries  empaneled  to  fix  the  plaintiff's  compensation 
and  included  in  their  award.  The  value  of  the  property  is 
to  be  fixed  as  of  the  date  of  filing  the  petition.  (Sanitary 
District  v.  Chapin,  226  111.  499;  Cook  v.  South  Park  Comrs. 
61  id.   115;    South  Park  Comrs.  v.  Dunlcz'y,  91  id.  49.) 
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The  proceeding  is  a  summary  one  and  the  statute  contem- 
plates a  speedy  trial,  authorizing  the  proceedings  to  be  car- 
ried on  in  vacation  as  well  as  term  time,  thus  obviating  tlie 
inconvenience  and  loss  often  arising  from  the  ordinary  de- 
lays of  litigation  conducted  only  in  term  time.  (Booker  v. 
Venice  and  Carondelet  Railway  Co.  loi  111.  333 ;  Leibengut 
v,  Louisville,  New  Albany  and  St.  Louis  Railway  Co.  103 
id.  431;  Sanitary  District  v.  Chapin,  supra.)  In  this  case 
an  unusual  delay  occurred  on  account  of  the  appeal.  The 
trial  occurred  with  reasonable  promptness,  and  if  the  dam- 
ages had  then  been  properly  assessed  and  paid  the  plaintiff 
would  have  received  promptly  just  compensation.  But  in 
order  to  secure  a  fair  and  legal  assessment  he  was  com- 
pelled to  appeal,  and  in  the  meantime  the  petitioner  took 
possession  of  his  property  and  held  it  for  three  years. 
Thus,  when  the  cause  came  on  to  be  tried  after  the  deter- 
mination of  the  appeal,  there  was  an  additional  element  of 
damages  which  was  not  included  in  the  first  trial, — the  dep- 
rivation of  the  use  of  the  plaintiff's  property  during  the 
pendency  of  his  appeal.  Not  only  was  his  property  taken, 
but  for  three  years  he  was  deprived  of  its  use.  The  jury 
were  empaneled,  not  to  assess  the  value  of  the  property 
taken  or  damaged,  but,  in  the  language  of  the  oath  required 
by  the  statute  to  be  administered,  "to  well  and  truly  as- 
certain and  report  just  compensation  to  the  owner  of  the 
property  which  it  is  sought  to  take  or  damage,  *  *  * 
according  to  the  facts  in  the  case  as  the  same  may  be  made 
to  appear  by  the  evidence."  This  just  compensation,  ac- 
cording to  the  facts  in  this  case,  included  not  only  the  value 
of  the  property  at  the  time  of  the  filing  of  the  petition,  but 
the  use  of  the  property  from  the  time  the  petitioner  took 
possession,  measured  by  the  interest  for  that  time  on  the 
value  of  the  property  as  found  by  the  jury. 

In  Atlantic  and  Great  Western  Railway  Co.  v.  Koblents, 
21  Ohio  St.  334,  an  appeal  was  taken  by  the  petitioner  and 
the  amount  of  the  award  paid  into  court.     After  reversal 
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another  trial  was  had,  resulting  in  an  award  for  an  amount 
less  than  the  first  assessment,  but  the  jury  added  to  the  value 
of  the  land  and  the  damages,  interest  from  the  time  the  pe- 
titioner took  possession.  The  court,  in  affirming  the  judg- 
ment, said :  "We  see  no  error  in  this  proceeding.  Where 
private  property  is  taken  by  the  public  for  its  use,  the  con- 
stitution guarantees  to  the  owner  a  full  compensation.  To 
take  the  property  and  deposit  the  compensation  in  the  hands 
of  a  public  officer,  where  the  owner  cannot  reach  it,  is  to 
deprive  the  owner  of  the  use  of  his  property  without  giving 
him  the  use  of  the  compensation.  It  is  to  take  from  him 
the  use  of  his  property  without  any  compensation.  In  the 
light  of  this  constitutional  provision  the  real  parties  to  the 
transaction  are  the  public  on  the  one  hand  and  the  owner  of 
the  property  on  the  other.  By  its  laws  the  public  has  au- 
thorized the  corporation,  as  its  agent,  to  take  the  property, 
and  has  provided  that  the  compensation  shall  be  withheld 
in  the  hands  of  one  of  its  own  officers  after  the  property 
is  taken.  This,  of  course,  necessitates  a  loss  to  some  one 
of  the  interest  on  that  compensation.  It  is  not  just  that  the 
loss  should  be  cast  upon  the  owner.  The  law  by  which  the 
loss  is  occasioned  is  no  act  of  his  but  an  act  of  the  public, 
and  he  has  no  power  to  repeal  or  modify  it  so  as  to  avoid 
the  loss.  He  is  compelled  to  be  passive,  and  can  only  insist, 
as  he  does  in  this  case,  that  compensation  for  his  property 
taken  by  the  public  shall  either  be  paid  at  the  time  it  is 
taken,  or  paid  with  interest,  or  with  an  allowance  for  the 
use  of  the  property  during  the  time  it  is  withheld." 

No  amendment  of  the  petition  was  necessary  to  enable 
proof  to  be  made  of  the  taking  possession  of  the  land.  The 
prayer  of  the  petition,  as  provided  in  the  statute,  was  to 
cajise  the  just  compensation  to  be  paid  to  the  owner  to  be 
assessed,  and  this  the  jury  were  sworn  to  do  according  to 
the  facts  in  the  case  as  they  should  be  made  to  appear. 
No  cross-petition  was  necessary  because  no  damages  were 
claimed  to  any  property  other  than  that  described  in  the 
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petition.  The  interest  was  an  element  of  compensation 
which  the  plaintiff  had  a  right  to  present  on  that  hearing, 
and  not  having  done  so,  he  cannot  maintain  a  separate  suit 
for  it.  Hayes  v.  Chicago,  Milwaukee  and  St.  Paul  Railway 
Co.  64  Iowa,  753. 

The  demurrer  was  properly  sustained  to  the  first  two 
counts.  But  the  third  count  is  substantially  a  good  count 
in  trespass  to  real  estate.  It  is  informal  and  bad  on  special 
demurrer,  but  it  charges  that  defendant  entered  and  took 
possession  of  plaintiff's  land,  dug  a  channel  through  the 
center  thereof  and  covered  the  remainder  with  broken  rock. 
For  such  damage  the  defendant  was  liable  to  be  sued  in 
either  DuPage  or  Cook  county.  2  Starr  &  Cur.  Stat.  sec. 
19,  p.  1496. 

The  circuit  court,  after  the  death  of  Carl  Moll  and 
nearly  five  years  after  the  judgment  was  rendered,  made 
an  order  substituting  his  executrix  as  plaintiff,  and  a  mo- 
tion is  made  to  dismiss  the  writ  of  error  because  she  was 
not  a  party  to  the  original  suit.  The  court  had  no  juris- 
diction to  make  this  order.  The  writ  of  error  was,  how- 
ever, properly  sued  out  of  the  Appellate  Court  by  the  ex- 
ecutrix, who  succeeded  to  the  rights  of  her  testator. 

For  error  in  sustaining  the  demurrer  to  the  third  count 
of  the  declaration  the  judgment  will  be  reversed  and  the 
cause  remanded  to  the  circuit  court  of  Cook  county. 

Reversed  and  remanded. 
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ABATEMENT.— See  PLEADING. 

accounting;  page. 

when  question  of  existence  of  partnership  is  determined 
by  the  acts  of  the  parties 451 

an  agreement  to  share  losses  is  not  essential  to  the  exist- 
ence of  a  partnership,  particularly  in  an  enterprise  where 
no  losses  are  contemplated  451 

when  a  partnership  agreement  to  promote  railroad  is  not 
based  upon  a  contract  which  is  opposed  to  public  policy.  451 

when  "salary"  must  be  treated  as  profits 451 

ACTIONS  AND  DEFENSES. 

when  drainage  district  is  a  de  facto  organization  the  ex- 
istence of  which  cannot  be  collaterally  attacked 17 

when  legality  of  original  organization  of  drainage  district 
cannot  be  questioned  by  quo  warranto 17 

fact  that  city  did  not  construct  sidewalk  where  injury  oc- 
curred does  not  necessarily  absolve  it  from  liability  in 
damages 52 

a  contract  to  convey  land  is  assignable  and  carries  with  it 
the  vendor's  existing  rights  and  remedies 143 

right  of  equity  to  decree  part  performance  of  a  contract  to 
convey  land  where  the  vendor  is  unable  to  convey  the 
entire  title 143 

when  holder  of  note  may  elect  to  foreclose  trust  deed 149 

a  person  need  not  be  a  pauper  in  order  to  be  entitled  to 
prosecute  as  a  poor  person 194 

when  mandamus  will  lie  to  compel  court  to  g^ant  leave  to 
prosecute  as  a  poor  person 194 

a  plea  denying  that  plaintiff  is  a  corporation  is  a  plea  in 
bar,  but  a  plea  denying  that  defendant  is  a  corporation 
is  a  plea  in  abatement  and  must  be  filed  early 253 

when  judgment  by  confession  against  a  married  woman  is 
void  and  open  to  collateral  attack 326 
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ACTIONS  AND  D^TENSES.— Continued.  pag«. 

in  an  action  of  debt  on  a  judgment  of  confession  by  a  mar- 
ried woman  the  coverture  of  defendant  may  be  proved 
under  a  plea  of  nul  tiel  record 326 

term  "malice,"  as  used  in  section  2  of  Insolvent  Debtors' 
act,  means  a  wrong  inflicted  with  evil  intent 356 

words  "when  malice  is  not  the  gist  of  the  action,"  used  in 
section  2  of  the  Insolvent  Debtors'  act,  mean  the  action 
which  was  in  fact  brought 356 

upon  petition  for  release  under  the  Insolvent  Debtors'  act, 
evidence  outside  the  record  of  the  origjinal  suit  is  not 
admissible  to  show  malice  in  the  transaction 356 

an  order  for  a  capias  ad  satisfaciendum  is  not  an  adjudi- 
cation that  malice  was  the  gist  of  the  action 356 

in  assumpsit,  where  defendant  shows  discharge  in  bank- 
ruptcy, plaintiff  has  burden  of  proving  that  his  claim  is 
not  within  terms  of  discharge 425 

when  attaching  creditor  has  only  such  rights  as  the  debtor 
had  when  the  attachment  was  levied 447 

bad  faith  in  acquiring  color  of  title  is  not  presumed 487 

what  is  sufficient  possession  of  land  in  bed  of  river  upon 
which  a  dam  is  built 487 

distinction  between  creditor's  bill  and  a  bill  to  set  aside  a 
deed  as  in  fraud  of  creditors 577 

judgment  creditor  of  partnership  is  not  obliged  to  exhaust 
his  remedies  against  both  partners  before  attacking  the 
fraudulent  conveyance  by  one 577 

when  city  is  estopped  to  claim  that  ordinance  is  illegal. . .  605 

the  interest  on  value  of  property  taken  must  be  claimed  as 
damages  on  second  trial  of  condemnation  suit  and  cannot 
be  recovered  in  a  separate  suit 633 

judgment  in  favor  of  property  owner  on  appeal  from  con- 
demnation judgment  is  conclusive  of  his  right  to  inter- 
est upon  full  value  of  property  taken 633 

ADMINISTRATION.— See    EXECUTORS    AND    ADMINIS- 
TRATORS. 

ADVERSE  POSSESSION.— See  POSSESSION. 

AMENDMENTS.— See  PLEADING. 

ANIMALS. 

liability  of  master  for  injury  to  servant  inflicted  by  a  dan- 
gerous mule — scienter  187 
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APPEALS  AND  ERRORS.— See  INSTRUCTIONS.  pacb:. 

it  is  the  amount  of  the  judgment,  in  actions  sounding  in 
damages,  which  controls  the  right  of  appeal  to  Supreme 
Court  without  certificate  of  importance 28 

allowance  of  solicitor's  fees  to  executors  in  will  case  can 
not  be  questioned  for  first  time  on  appeal 57 

counsel  should  point  out  in  his  brief  in  what  respects  in- 
structions are  claimed  to  be  erroneous '57 

presence  of  incompetent  evidence  in  record  of  chancery 
case  will  not  reverse  if  there  is  sufficient  competent  evi- 
dence to  sustain  the  decree 87 

a  party  cannot  complain  of  harmless  error 143 

error  cannot  be  predicated  upon  trial  court's  refusal  of  an 
instruction  cautioning  jury  to  regard  their  answers  to 
questions  asked  on  their  voir  dire', 164 

when  county  court's  finding  that  property  will  be  benefited 
to  extent  of  assessment  must  be  upheld 201 

when  action  on  motion  in  arrest  of  judgment  cannot  be  re- 
viewed on  appeal  209 

the  giving  of  cautionary  instructions  to  the  jury  is  largely 
within  the  discretion  of  the  trial  court 234 

when  giving  instruction  allowing  jury  to  estimate  damages, 

though  no  witness  has  testified  to  amount,  is  not  error.  253 
one  cannot  complain,  on  appeal,  of  an  instruction  substan- 
tially the  same  as  his  own 290 

when  refusal  of  instruction  stating  that  jury  would  have 
no  occasion  to  consider  damages  if  they  found  the  plain- 
tiff was  not  entitled  to  recover  is  not  error 290 

when  judgment  will  not  be  affirmed,  on  appeal,  because  of 
want  of  definite  proof  of  damages 299 

when  rule  that  judgment  will  not  be  reversed  to  allow  a 
recovery  of  nominal  damages  does  not  apply 299 

motion  to  give  security  for  costs  must  be  made  early 306 

party  bringing  up  a  case  must  furnish  printed  abstract  of 
record  sufficient  to  fully  present  the  errors  relied  upon 
for  reversal   310 

question  of  variance  cannot  be  first  raised  on  appeal 312 

when  questions  of  assumed  risk  and  contributory  negli- 
gence are  not  open  for  review  by  Supreme  Court 312 

it  is  error  for  the  trial  court  to  arbitrarily  refuse  to  re- 
ceive and  examine  instructions 338 

it  must  affirmatively  appear  that  error  was  harmless  or  a 
reversal  must  follow  338 

cross-error  should  be  assigned  upon  Appellate  Court's  de- 
nial of  appellee's  motion  instead  of  renewing  the  same 
motion  in  the  Supreme  Court ; 338 

228-41 
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APPEALS  AND  ERRORS.— Continued.  page. 

when  allowance  of  appellee's  motion  to  strike  certain  in- 
structions from  the  bill  of  exceptions  would  require  a 
reversal  of  the  judgment 338 

when  decree  dismissing  bill  for  specific  performance  will 
not  be  reversed  as  being  against  the  evidence 351 

when  refusal  to  permit  counsel  to  state  his  reasons  for  ob- 
jecting to  a  question  asked  of  a  witness  will  not  require 
a  reversal 361 

when  provision  of  partition  decree  as  to  solicitors'  fees  is 
interlocutory,  only   374 

one  cannot  take  advantage,  on  appeal,  of  absence  of  proof 
he  has  prevented  being  made 381 

when  an  alleged  error  in  refusing  leave  to  file  additional 
counts  is  harmless  425 

presumption,  where  the  Appellate  Court's  judgment  of  re- 
versal does  not  recite  facts,  is  that  the  reversal  was  for 
errors  of  law  446 

contract  against  public  policy  will  not  be  enforced  though 
parties  have  not  raised  the  point  on  appeal 452 

section  100  of  the  Practice  act  of  1907  repeals  the  act  of 
May  13,  1907,  by  implication,  and  governs  as  to  the  time 
for  filing  transcript  of  record  on  appeal 575 

improper  ruling  on  motion  for  discharge  of  prisoner  for 
delay  in  trial  should  be  saved  by  bill  of  exceptions.*. . .  581 

agreement  to  incorporate  original  bill  of  exceptions  in  the 
record  cannot  rest  in  parol  but  must  be  in  writing  and 
be  made  a  part  of  the  record 589 

in  absence  of  an  agreement  of  record  an  original  bill  of 
exceptions  will  be  stricken,  on  motion 589 

bill  of  exceptions  must  be  taken  at  the  term  when  rulings 
excepted  to  were  made  or  within  time  granted  at  such 
term,  whether  ruling  is  appealable  or  not 591 

ARREST  OF  JUDGMENT. 

what  can  be  urged  in  arrest  of  judgment 208 

a  motion  in  arrest  of  judgment  cannot  be  sustained  by  mat- 
ters dehors  the  record  208 

a  judgment  cannot  be  arrested  for  a  defect  which  may  be 
waived   268 

ASSIGNMENTS.— See  CONTRACTS. 

ASSUMED  RISK.— See  MASTER  AND  SERVANT. 
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ATTACHMENT.  pag«. 

when  attaching  creditor  has  only  such  rights  as  the  debtor 

had  when  the  attachment  was  levied 447 

rights  of  bank  under  bill  of  lading  and  sight  draft 447 

ATTORNEY  AND  CLIENT. 

rule  as  to  privileged  communications  between  attorney  and 
client — when  communication  is  not  privileged 87 

ATTORNEYS  AT  LAW. 

to  warrant  disbarment  of  an  attorney  the  evidence  of  his 

guilt  as  to  the  transactions  charged  in  the  information 

must  be  clear 42 

the  practice  of  attorneys  in  a  case  testifying  as  witnesses 

is  not  approved 115 

when  the  apportionment  of  solicitors'  fees  in  partition  is 

inequitable 374 

BANKRUPTCY. 

when  trustee  named  in  will  has  a  vested  interest  which 
passes  to  his  trustee  in  bankruptcy 318 

in  assumpsit,  where  defendant  shows  discharge  in  bank- 
ruptcy, plaintiff  has  burden  of  proving  that  his  claim  is 
not  within  terms  of  discharge 425 

BANKS. 

endorsement  and  delivery  of  bill  of  lading  by  shipper  to 
bank  is  a  symbolical  delivery  of  the  goods  and  transfers 
title  to  the  bank  446 

rights  of  bank  under  bill  of  lading  and  sight  draft 447 

BASE  FEES.— See  WILLS. 

BENEFIT  SOCIETIES. 

fund  arising  from  benefit  certificate  is  not  assets  of  the  es- 
tate of  deceased  member  nor  is  it  subject  to  his  debts.. .  630 

subsequent  marriage  of  a  member  does  not,  of  itself,  affect 
the  rights  of  the  named  beneficiary 630 

public  policy  does  not  preclude  a  member  from  designating 
a  stranger  as  his  beneficiary,  even  to  the  exclusion  of 
his  wife  or  relatives 630 

when  named  beneficiary  is  entitled  to  fund 630 

BILLS  AND  NOTES.— See  BANKS 

at  common  law  a  judgment  by  confession  and  without  no- 
tice, upon  a  note  and  warrant  of  attorney  signed  by  a 
married  woman,  is  void  and  open  to  collateral  attack. , .  326 
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BILLS  OF  EXCEPTIONS.  page. 

improper  ruling  on  motion  for  discharge  of  prisoner  for 
delay  in  trial  should  be  saved  by  bill  of  exceptions 581 

agreement  to  incorporate  original  bill  of  exceptions  in  the 
record  cannot  rest  in  parol  but  must  be  in  writing  and 
be  made  a  part  of  the  record 589 

in  absence  of  an  agreement  of  record  an  original  bill  of 
exceptions  will  be  stricken,  on  motion 589 

bill  of  exceptions  must  be  taken  at  the  term  when  rulings 
excepted  to  were  made  or  within  time  granted  at  such 
term,  whether  ruling  is  final  or  not 591 

bill  of  exceptions  to  rulings  on  legal  objections  to  special 
assessment  must  be  taken  at  term  objections  are  heard 
imless  time  is  extended  at  that  term 591 

BILLS  OF  LADING.— See  CARRIERS.- 

endorsement  and  delivery  of  bill  of  lading  to  bank  is  sym- 
bolical delivery  of  the  goods  and  transfers  title  to  bank.  446 
rights  of  bank  under  bill  of  lading  and  sight  draft 447 

BOUNDARIES. 

where  description  of  boundaries  in  a  deed  is  doubtful,  the 
construction  adopted  by  the  parties  themselves  is  pre- 
sumed to  be  correct 436 

BRIDGES.— See  ROADS  AND  BRIDGES. 

BRIEFS. 

counsel  should  point  out  in  his  brief  in  what  respects  in- 
structions are  claimed  to  be  erroneous 57 

BUILDING  CONTRACTS. 

when  contractor  may  sue  and  recover  under  the  common 
counts — contract  may  be  read  in  evidence 360 

secondary  proof  of  lost  final  certificate  may  be  made  in  ac- 
tion by  contractor  under  the  common  counts 360 

a  provision  in  a  building  contract  requiring  a  written  order 
for  changes  may  be  waived 360 

when  a  final  certificate  is  conclusive  evidence  of  the  per- 
formance of  a  building  contract 361 

substantial  performance  of  the  terms  of  a  building  contract 
is  all  the  law  requires 361 

interest  is  recoverable  in  an  action  under  common  counts 
upon  the  final  certificate  issued  tinder  building  contract.  361 
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BUILDING  CONTRACTS.— Co«/f«u^J.  page. 

what  provision  of  building  contract  is  not  a  waiver  of  the 
principal  contractor's  right  to  lien 476 

when  contractor  is  relieved  of  his  obligation  to  furnish  re- 
leases of  sub-contractors 476 

when  lien  is  not  waived  by  taking  other  security 476 

what  does  not  constitute  a  new  contract  in  which  time  for 
completion  and  final  payment  is  not  fixed 476 

what  evidence  does  not  justify  allowing  an  owner  a  credit 
because  of  a  judgment  recovered  against  him  by  one  of 
the  sub-contractors 476 

BUILDING  SOCIETIES.— See  LOAN  ASSOCIATIONS. 

BURDEN  OF  PROOF.— See  EVIDENCE. 

CANALS. 

statutes  delegating  powers  to  public  officers  are  strictly 
construed,  and  all  parties  interested  must  look  to  statute 
for  the  grant  of  power 610 

under  act  of  1891  the  commissioners  of  Illinois  and  Michi- 
gan canal  had  no  power  except  to  lease  lands  for  not  ex- 
ceeding twenty  years 610 

the  commissioners,  of  Illinois  and  Michigan  canal  have  no 
power  to  provide  in  lease  that  new  lessee  must  pay  old 
lessee  for  improvements  610 

what  provision  of  a  canal  lands  lease  does  not  create  an 
equitable  lien  for  lessee's  improvements 611 

CARRIER'S.- See  RAILROADS. 

bill  of  lading  construed  as  to  meaning  of  the  term  "ready 

for  delivery" * 121 

when  first  carrier  must  pre-pay  connecting  carrier's  charges  121 

CASES  CONTROLLED  BY  OTHERS.— See  FORMER  CASES. 
Chicago  V.  Ogden,  Sheldon  &  Co,  227  111.  595,  controls 
the  decision  in  Chicago  v*  Page 215 

CHANGE  OF  VENUE. 

all  defendants  to  condemnation  proceeding  need  not  join  in 

petition  for  change  of  venue 261 

what  is  not  a  waiver  of  alleged  error  in  overruling  petition 

for  change  of  venue  261 

CITIES.— See  MUNICIPAL  CORPORATIONS. 
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CIVIL  SERVICE.                                                                PAGE, 
deputy  bailiffs  of  municipal  court  of  Chicago  are  not  un- 
der the  Civil  Service  act 203 

CLOUD  ON  TITLE. 

when  the  description  of  boundaries  in  a  deed  is  of  doubtful 

construction  the  construction  adopted  by  the  parties  is 

presumed  to  be  correct 436 

what  makes  a  prima  facie  showing  of  title  in  complainant 

in  a  bill  to  remove  a  cloud 436 

proof  of  possession  does  not  fail  because  evidence  shows  a . 

highway  crosses  the  land 437 

CLUBS.— See  SOCIAL  CLUBS. 

CODICILS.— See  WILLS. 

COLLATERAL  ATTACK.— See  ACTIONS  AND  DEFENSES. 

COLOR  OF  TITLE. 

bad  faith  in  acquiring  color  of  title  must  be  proved 487 

notice  of  adverse  claims  when  acquiring  color  of  title  is 
not  bad  faith  under  section  6  of  Limitation  act 487 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONFESSION    OF   JUDGMENT.— See   JUDGMENTS    AND 
DECREES. 

CONFIDENCE  GAME. 

what  does  not  constitute  the  confidence  game — what  proof 
will  not  sustain  conviction  therefor , 216 

CONFLICT  OF  LAWS. 

law  of  place  where  contract  was  made  controls  as  to  the 
capacity  of  the  parties  to  make  the  contract 326 

in  absence  of  proof  to  the  contrary  it  will  be  presumed 
that  the  common  law  prevails  in  another 'State 326 

the  Federal  constitution  does  not  preclude  courts  of  one 
State  from  inquiring  into  jurisdiction  of  courts  of  an- 
other State  to  render  a  judgment  or  decree .' . . .  326 

CONSIDERATION.— See  CONTRACTS;   MORTGAGES. 
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CONSTITUTIONAL  LAW.  page. 

legislature  cannot  delegate  taxing  power  to  other  than  cor- 
porate authorities   io6 

the  legislature  cannot  compel  a  municipal  corporation  to 
incur  a  debt  against  its  will io6 

part  of  section  40J4  of  the  Farm  Drainage  act  permitting 
commissioners  of  a  district  embracing  several  towns  to 
build  bridges  and  collect  cost  from  towns  is  illegal 106 

act  of  1901,  to  provide  for  a  permanent  survey  of  lands, 
is  constitutional   244 

the  Federal  constitution  does  not  preclude  courts  of  one 
State  from  inquiring  into  the  jurisdiction  of  courts  of 
another  State  to  render  a  judgment  or  decree 326 

title  of  act  must  fairly  point  out  its  subject  matter 522 

title  of  Primary  Election  law  of  1906  is  not  in  harmony 
with  the  general  provisions  of  the  act 522 

Primary  Election  law  is  void  in  so  far  as  it  authorizes  vot- 
ing for  selection  of  party  candidates,  as  that  subject  is 
not  included  in  the  title  of  the  act 522 

direct  primary  voting  for  candidates  and  voting  for  dele- 
gates may  be  included  if  title  is  sufficiently  broad 522 

sections  2  and  3  of  Primary  Election  law  of  1906  are  void, 
as  conferring  legislative  power  upon  the  county  central 
committees,  which  are  not  public  agencies 522 

the  ultimate  operation  of  a  statute  cannot  be  made  to  de- 
pend upon  action  of  private  individuals 522 

section  59  of  the  Primary  Election  law  of  1906,  relating  to 
method  of  filling  vacancies,  is  void 523 

provision  of  section  33  of  Primary  Election  law  of  1906 
concerning  registered  voters  is  void  » 523 

provision  of  Primary  Election  law  of  1906  limiting  vote 
for  representative  to  one  candidate  is  void 523 

a  primary  election  law  may  require  senatorial  committee 
to  fix  number  of  candidates  which  the  party  will  nomi- 
nate for  representative  523 

the  legislature,  when  enacting  a  primary  election  law,  may 
limit  the  voters  to  members  of  the  party  holding  such 
primary  election  524 

Primary  Election  law  of  1906  is  void 524 

CONSTRUCTION. 

general  rule  as  to  striking  out  false  words  of  description 
in  will — when  false  words  of  description  in  a  devise  may 
be  stricken  out  23 

of  part  of  section  40^^  of  the  Farm  Drainage  act,  as  being 
unconstitutional  106 
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CONSTRUCTION.— ConhnM^rf.  page. 

of  bill  of  lading,  as  to  meaning  of  phrase  "ready  for  de- 
livery to  next  carrier"  121 

of  section  179  of  Revenue  act,  as  not  applying  to  assess- 
ments levied  under  section  70  of  Farm  Drainage  act. ..   173 

of  rule  of  court  with  reference  to  prosecuting  as  a  poor 
person,  as  being  burdensome  and  invalid 194 

of  contract  for  the  sale  of  coal  f.  o.  b.  cars  at  the  mine,  as 
to  when  shipper  must  furnish  cars. 298 

of  will,  as  to  when  it  creates  an  active  trust 318 

of  words  "when  malice  is  not  the  gist  of  the  action,"  used 
in  section  2  of  Insolvent  Debtors'  act,  as  meaning  the 

action  which  was  in  fact  brought 356 

'  of  survivorship  clause  of  devise,  as  referring  to  death  of 
devisee  after  death  of  testator 441 

of  will,  as  to  when  children  of  a  deceased  remainder-man 
take  under  section  11  of  Statute  of  Descent 441 

purpose  of  section  11  of  the  Statute  of  Descent  is  to  pre- 
vent lapses  441 

a  clear  intention  appearing  from  will  not  to  vest  estate  un- 
til time  of  distribution  must  prevail 502 

rule  as  to  vested  and  contingent  remainders 502 

when  remainder  does  not  vest  until  distribution 502 

of  will,  as  passing  a  base  or  determinable  fee 508 

of  Primary  Election  law  of  1906,  as  being  void 522 

CONTRACTS.— See  BUILDING  CONTRACTS. 

owner  of  property  may  make  a  valid  contract  not  to  dis- 
pose of  the  same  by  will  but  to  allow  it  to  descend  to 
heirs  as  intestate  property  34 

what  constitutes  valid  consideration  for  contract  to  allow 
property  to  descend  to  heirs 34 

right  of  heirs  under  a  valid  contract  to  allow  property  to 
descend  to  them  cannot  be  defeated  by  the  execution  of 
a  subsequent  will  34 

provision  of  bill  of  lading  construed  as  to  meaning  of  term 
"ready  for  delivery"   121 

charges  demanded  by  connecting  carrier  must  be  prepaid 
by  first  carrier  before  goods  are  "ready  for  delivery"  to 
connecting  carrier   121 

a  contract  to  convey  land  is  assignable  and  carries  with  it 
the  assignor's  existing  rights  and  remedies 143 

if  the  proposed  vendor  of  land  has,  in  fact,  but  a  two-fifths 
interest  he  may  be  required  to  convey  such  interest  for 
two-fifths  of  contract  price  143 
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CONTRACTS.— Con/wM^A  pack. 

damages  for  failure  of  proposed  vendor  to  convey  entire 
title  cannot  be  allowed  in  the  absence  of  any  evidence 
forming  a  proper  basis  therefor 143 

when  shipper  is  bound  to  furnish  cars  under  a  contract 
for  sale  of  coal  f .  o.  b.  cars  at  the  mine 298 

law  of  place  where  contract  was  made  controls  the  capac- 
ity of  the  parties  to  make  the  contract 326 

common  law  is  presumed  to  prevail  in  another  State  in  the 
absence  of  proof  to  the  contrary 326 

at  common  law  a  married  woman's  contract  is  void,  and 
her  disability  cannot  be  removed  by  joining  with  her 
husband  in  executing  the  contract 326 

at  common  law  a  judgment  by  confession,  and  without  no- 
tice, upon  a  note  and  warrant  of  attorney  signed  by  a 
married  woman  is  void  and  open  to  collateral  attack. . .  326 

when  contract  upon  which  a  partnership  agreement  to  pro- 
mote railroad  is  based  is  not  opposed  to  public  policy. .  451 

contract  against  public  policy  will  not  be  enforced  though 
parties  have  not  raised  the  point  on  appeal 452 

a  contract  referred  to  in  another  as  being  "of  even  date 
herewith" -need  not  necessarily  be  a  written  contract. . .  460 

a  party  who  agrees  to  convey  to  co-tenants  is  bound  to 
perform,  regardless  of  any  disagreement  between  the  co- 
tenants  as  to  their  division  of  the  property 460 

when  the  failure  of  abstract  of  title  to  show  satisfaction 
of  liens  is  not  ground  for  denying  a  prayer  for  specific 
performance   460 

equity  will  not  permit  a  party  to  take  advantage  of  his 
own  wrong  to  defeat  specific  performance 460 

effect  as  to  judgment  liens  of  creditors  of  proposed  vendor 
where  specific  performance  of  his  contract  to  convey  is 
decreed — ^how  to  protect  their  rights 461 

equity  has  power  to  rescind  a  contract  for  mistake  of  fact.  598 

tenant's  right  to  be  paid  for  improvements  rests  wholly  in 
the  contract  of  the  parties 611 

what  provision  of  a  canal  lands  lease  does  not  create  an 
equitable  lien  for  lessee's  improvements 611 

when  vendee  in  contract  for  sale  of  land  is  entitled  to  pro- 
ceeds of  insurance  in  case  of  fire §26 

CORPORATIONS.— See   RAILROADS;    MUNICIPAL   COR- 
PORATIONS, 
when  drainage  district  is  a  de  facto  organization  the  ex- 
istence of  which  cannot  be  collaterally  attacked 17 
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CORPORATIONS.— Con/tnM^rf.  page. 

stockholders  of  a  corporation  are  not  tenants  in  common  of 
the  property  of  the  corporation 75 

plea  denying  that  plaintiff  is  a  corporation  is  a  plea  in  bar 
but  a  plea  denying  that  defendant  is  a  corporation  is  a 
plea  in  abatement 253 

the  general  Railroad  act  requires  fixed  termini  between 
places  named  and  is  not  adapted  to  the  organization  of 
a  corporation  to  operate  a  street  railway  system 262 

money  loaned  by  loan  association  must  be  let  in  accordance 
with  the  provisions  of  the  law  in  order  to  avoid  the  taint 
of  usury   431 

applicant  for  loan  need  not  be  present  at  the  meeting  but 
he  may  submit  a  written  application 431 

COSTS. 

rule  of  court  with  reference  to  prosecuting  as  a  poor  per- 
son construed  as  burdensome  and  invalid 194 

a  person  need  not  be  a  pauper  in  order  to  be  entitled  to 
prosecute  as  a  poor  person 194 

when  mandamus  will  lie  to  compel  court  to  grant  leave  to 
prosecute  as  a  poor  person 194 

a  motion  to  give  security  for  costs  must  be  made  early. . .  306 

a  fee  bill  cannot  lawfully  be  levied  upon  land  until  thirty 
days  after  demand  for  payment  of  the  bill 306 

COURTS.— See  APPEALS  AND  ERRORS;  EQUITY. 
.  it  is  the  amount  of  the  judgment,  in  actions  sounding  in 
damages,  which  controls  the  right  of  appeal  to  the  Su- 
preme Court  without  a  certificate  of  importance 28 

to  warrant  disbarment  of  an  attorney  the  evidence  of  his 
guilt  as  to  the  transactions  charged  in  the  information 
must  be  clear *. 42 

right  of  court  to  render  judgment  against  non-resident  de- 
fendant though  verdict  is  directed  in  favor  of  the  resi- 
dent defendant   121 

existence  of  a  railroad  is  not  a  fact  of  which  courts  take 
judicial  notice,  and  if  such  fact  is  brought  into  issue  it 
must  be  averred  and  proved  155 

refusal  of  instruction  cautioning  jury  to  regard  their  an- 
swers given  by  them  upon  their  voir  dire  is  discretion- 
ary with  the  trial  court 164 

an  order  of  sale  for  taxes  cannot  be  signed  by  the  judge 
after  his  term  of  office  has  expired 173 

rule  of  court  with  reference  to  prosecuting  as  a  poor  per- 
son construed  as  burdensome  and  invalid 194 
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COURTS.— Continued,  page. 

a  person  need  not  be  a  pauper  in  order  to  be  entitled  to 

prosecute  as  a  poor  person. 194 

when  mandamus  will  lie  to  compel  court  to  grant  leave  to 

prosecute  as  a  poor  person 194 

deputy  bailiffs  of  the  municipal  court  of  Chicago  are  not 

under  the  Civil  Service  act 203 

upon  motion  to  direct  a  verdict  the  court  cannot  disregard 

evidence  merely  because  it  is  contradicted  or  improbable  290 
the  Federal  constitution  does  not  preclude  courts  of  one 

State  from  inquiring  into  the  jurisdiction  of  a  court  of 

another  State  to  render  a  judgment  or  decree 326 

contract  against  public  policy  will  not  be  enforced  though 

parties  have  not  raised  the  point  on  appeal 452 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CREDITORS*  BILLS. 

distinction  between  creditor's  bill  and  bill  to  set  aside  a 
deed  as  in  fraud  of  creditors 577 

judgment  creditor  of  partnership  is  not  obliged  to  exhaust 
his  remedies  against  both  partners  before  attacking  an 
alleged  fraudulent  conveyance  by  one  of  them 577 

CRIMINAL  LAW. 

what  elements  are  essential  to  constitute  forgery 154 

what  instruments  cannot  be  the  subject  of  forgery 154 

what  matters  must  be  averred  in  an  indictment  for  forging 

a  time  pass  on  a  railroad 154 

what  will  not  be  presumed  in  aid  of  indictment 155 

what  does  not  constitute  the  confidence  game — what  proof 

will  not  sustain  conviction  therefor 216 

an  order  remanding  prisoner  to  custody  of  sheriff  is  not 

invalidated  by  a  subsequent  void  proceeding 581 

when  irregular  proceedings  do  not  entitle  prisoner  to  dis- 
charge on  habeas  corpus 581 

an  application  for  discharge  of  prisoner  for  delay  in  trial 
should  be  made  by  motion  at  the  trial,  and  is  not  ground 
for  habeas  corpus  in  another  jurisdiction 581 

CROSS-EXAMINATION.— See  TRIAL. 

CUSTOMS  AND  USAGES. 

when  proof  of  custom  as  to  time  for  firing  shots  in  a  mine 
is  admissible  though  not  alleged 233 
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DAMAGES.  PAGE. 

a  railroad  may,  in  condemnation,  stipulate  to  do  things 
which  lessen  damages,  provided  such  things  do  not  ren- 
der use  of  right  of  way  unsafe  to  public 9 

damages  for  failure  of  a  proposed  vendor  to  convey  entire 
title  cannot  be  decreed  in  absence  of  evidence  forming 
a  proper  basis  therefor •  143 

when  minor  may  recover  for  loss  of  time  during  minority.  187 

when  striking  from  instruction  a  clause  precluding  recov- 
ery of  damages  for  humiliation  and  disfiguration  proper.  187 

when  judgment  will  not  be  affirmed,  on  appeal,  because  of 
want  of  definite  proof  of  damages 299 

when  rule  that  judgment  will  not  be  reversed  to  allow  re- 
covery of  nominal  damages  does  not  apply 299 

a  judgment  in  favor  of  property  owner  upon  appeal  from 
condemnation  judgment  is  conclusive  of  his  right  to  in- 
terest upon  full  value  of  property  taken 633 

interest  on  value  of  property  taken  must  be  claimed  as 
damages  upon  second  trial  and  cannot  be  made  the  sub- 
ject of  a  separate  suit 633 

interest  on  value  of  property  taken  may  be  allowed  as  dam- 
ages upon  second  trial  of  condemnation  suit  without  an 
amendment  of  the  pleadings / 633 

DEBTOR  AND  CREDITOR. 

term  "malice,"  as  used  in  section  2  of  Insolvent  Debtors' 
act,  means  a  wrong  inflicted  with  evil  intent 356 

words  "when  malice  is  not  the  gist  of  the  action,"  used  in 
section  2  of  the  Insolvent  Debtors*  act,  mean  the  action 
which  was  in  fact  brought 356 

upon  petition  for  release  under  the  Insolvent  Debtors*  act, 
evidence  outside  the  record  of  original  suit  is  not  admis- 
sible to  show  malice  in  the  transaction 356 

an  order  for  a  capias  ad  satisfaciendum  is  not  an  adjudi- 
cation that  malice  was  the  gist  of  the  action 356 

endorsement  and  delivery  of  bill  of  lading  by  shipper  to 
bank  is  a  symbolical  delivery  of  the  goods  and  transfers 
title  to  the  bank 446 

when  attaching  creditor  has  only  such  rights  as  the  debtor 
had  when  the  attachment  was  levied 447 

rights  of  bank  under  bill  of  lading  and  sight  draft 447 

effect  as  to  liens  of  judgment  creditors  of  proposed  vendor 
where  specific  performance  of  his  contract  to  convey  is 
decreed — ^liow  to  protect  their  rights 461 


Digitized  by  VjOOQ IC 


228  DIJ  INDEX.  653 

DEBTOR  AND  CREDITOR.— Continued.  page. 

distinction  between  creditor's  bill  and  a  bill  to  set  aside  a 
deed  as  in  fraud  of  creditors 577 

judgment  creditor  of  partnership  is  not  obliged  to  exhaust 
his  remedies  against  both  partners  before  attacking  the 
fraudulent  conveyance  by  one* 577 

fund  arising  from  a  benefit  certificate  is  not  assets  of  de- 
ceased member's  estate  nor  subject  to  his  debts 630 

DECLARATIONS.— See  EVIDENCE. 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEEDS. 

where  description  of  boundaries  in  a  deed  is  doubtful,  the 
construction  adopted  by  the  parties  themselves  is  pre- 
sumed to  be  correct 436 

what  makes  a  prima  facie  showing  of  title  in  complainant 
in  a  bill  to  remove  a  cloud 436 

when  recorded  deeds  may  be  considered  as  bearing  upon 
question  of  adverse  possession 487 

bad  faith  in  acquiring  color  of  title  must  be  proved , .  487 

notice  of  adverse  claims  when  acquiring  color  of  title  is 
not  bad  faith  under  section  6  of  Limitation  act 487 

when  deed  from  father  to  daughter  should  be  set  aside  as 
in  fraud  of  grantor's  rights 598 

the  party  in  whom  confidence  is  reposed  by  a  grantor  must 
show  that  the  transaction  was  fair  and  free  from  undue 
influence  in  order  to  uphold  the  deed 598 

equity  has  power  to  rescind  contract  for  mistake  of  fact. .  598 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DEFINITIONS. 

perpetuity  defined 617 

DEMAND.— See  COSTS. 

DESCENT. 

when  children  of  deceased  remainder-man  take  under  sec- 
tion II  of  Statute  of  Descent 441 

purpose  of  section  11  of  the  Statute  of  Descent  is  to  pre- 
vent lapses  441 
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DISBARMENT.                                                                        PACfi. 
to  warrant  disbarment  of  an  attorney  the  evidence  of  his 
guilt  as  to  the  transactions  charged  in  the  information 
must  be  clear 42 

DRAINAGE. 

when  drainage  district  is  a  de  facto  organization  the  ex- 
istence of  which  cannot  be  attacked  collaterally 17 

when  legality  of  original  organization  of  drainage  district 
cannot  be  questioned  by  quo  warranto 17 

when  fact  that  land  owners  have  connected  their  drains 
with  those  of  district  cannot  be  questioned  in  a  quo  war- 
ranto proceeding  17 

part  of  section  40J4  of  Farm  Drainage  act  permitting  com- 
missioners of  district  embracing  several  towns  to  build 
bridges  and  collect  cost  from  town  is  unconstitutional. .   106 

when  bridges  or  culverts  must  be  built  at  the  expense  of  a 
drainage  district ^ 106 

drainage  commissioners  of  a  district  embracing  several 
towns  are  not  corporate  authorities  of  any  town 106 

commissioners  of  district  embracing  several  towns  cannot 
be  empowered  to  impose  burden  upon  town,  without  its 
consent,  which  requires  taxation  to  remove 106 

when  demand  for  payment  of  a  drainage  assessment  need 
not  be  made  by  the  county  collector  before  applying  for 
judgment  and  order  of  sale 173 

section  179  of  Revenue  act  does  not  apply  to  assessments 
levied  under  section  70  of  Farm  Drainage  act 173 

what  is  a  waiver  of  alleged  variance  between  delinquent 
list  and  notice  of  application  for  sale 173 

whether  damages  were  properly  assessed  in  original  as- 
sessment cannot  be  questioned  in  proceeding  to  levy  ad- 
ditional assessment  to  complete  work 208 

when  it  will  be  presumed,  on  appeal,  that  the  benefits  ex- 
ceed the  damages  208 

when  drainage  commissioners  may  proceed  to  determine 
and  assess  benefits  208 

when  no  question  of  damage  to  land  is  involved  in  addi- 
tional assessment  to  complete  work 209 

plats  and  profiles  are  unnecessary  where  an  additional  as- 
sessment is  merely  to, complete  work 209 

DRAM-SHOPS. 

refusal  to  grant  license  to  keep  dram-shop  near  charitable 
home  for  wayward  girls  is  not  an  abuse  of  the  mayor's 
discretion  31 
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DRAM-SHOPS.— Con/intt^rf.  page. 

the  right  to  sell  intoxicating  liquors  at  retail  is  not  a  com- 
mon right,  but  is  one  which  must  be  exercised  in  con- 
formity with  the  statute 75 

courts  are  not  at  liberty  to  disregard  the  legislative  defini- 
tion of  "dram-shop"  and  give  it  the  restricted  meaning 
of  a  public  bar 75 

a  sale  of  liquor  by  a  club  to  a  club  member  is  no  less  a 
sale  because  no  profit  is  made  on  the  transaction 75 

stockholders  of  incorporated  social  club  are  not  tenants  in 
common  of  the  club's  property,  including  its  stock  of 
intoxicating  liquors   75 

a  social  club,  though  not  incorporated,  is  not  a  partner- 
ship, in  the  sense  that  members  have  a  proportionate  in- 
terest in  the  club's  property 75 

a  transfer  of  a  specific  part  of  property  owned  in  common, 
for  a  stipulated  price,  is  a  sale 75 

a  social  club  dispensing  intoxicating  liquors  to  its  mem- 
bers for  money  is  within  the  meaning  of  the  Dram-shop 
act  and  must  obtain  a  dram-shop  license 75 

EJECTMENT. 

when  recorded  deeds  may  be  considered  as  bearing  upon 

question  of  adverse  possession  of  land 487 

bad  faith  in  acquiring  color  of  title  must  be  proved 487 

notice  of  adverse  claims  when  acquiring  color  of  title  is 

not  bad  faith  under  section  6  of  Limitation  act 487 

what  is  sufficient  possession  of  land  in  bed  of  river  upon 

which  a  dam  is  built 487 

ELECTIONS. 

title  of  Primary  Election  law  of  1906  is  not  in  harmony 
with  the  general  provisions  of  the  act 522 

Primary  Election  law  of  1906  is  void  in  so  far  as  it  au- 
thorizes voting  for  party  candidates,  as  that  subject  is 
not  included  in  the  title  of  the  act 522 

direct  primary  voting  for  candidates  and  voting  for  dele- 
gates may  be  provided  for  in  the  same  act  if  the  title  is 
sufficiently  broad  5^2 

sections  2  and  3  of  Primary  Election  law  of  1906  are  void, 
as  conferring  legislative  power  upon  county  central  com- 
mittees, which  are  not  public  agencies 522 

section  59  of  Primary  Election  law  of  1906,  concerning 
method  of  filling  vacancies,  is  void 523 
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ELECTIONS.— Co»/mM(rJ.  PAGfi. 

provision  of  section  33  of  Primary  Election  law  of  1906 
concerning  registered  voters  is  void 523 

provision  of  Primary  Election  law  of  1906  limiting  vote 
for  representative  to  one  candidate  is  void 523 

a  primary  election  law  may  require  senatorial  committee 
to  fix  number  of  candidates  which  the  party  will  nomi- 
nate for  representative  523 

the  legislature  may  restrict  the  voters  at  a  primary  election 
to  members  of  the  political  party  holding  such  election.  524 

Primary  Election  law  of  1906  is  void 524 

EMINENT  DOMAIN. 

title  to  coal  underlying  strip  of  land  condemned  for  rail- 
road right  of  way  remains  in  owner  of  land,  subject  to 
easement  of  safe  support  for  railroad 9 

in  a  proceeding  to  condemn  land  for  right  of  way,  evidence 
that  coal  had  been  found  on  other  land  several  miles 
away  is  inadmissible 9 

a  railroad  may  stipulate  to  do  things  to  lessen  damage  to 
land  owner,  provided  such  things  do  not  render  use  of 
right  of  way  unsafe  to  public 9 

all  defendants  to  a  condemnation  proceeding  need  not  join 
in  a  petition  for  a  change  of  venue 261 

a  commercial  railroad  has  power,  with  th€  consent  of  a 
city,  to  construct  its  railroad  in  the  city  streets 261 

if  a  commercial  railroad  is  authorized  to  construct  its  rail- 
road in  the  streets  it  may  condemn  the  interests  of  abut- 
ting owners  in  such  streets 261 

fact  that  a  city  prohibits  a  railroad  from  hauling  freight 
through  the  streets  does  not  change  the  character  of  the 
road  from  a  commercial  to  a  street  railroad 261 

any  corporation  which  has  the  power  to  construct  a  rail- 
road has  the  power  of  eminent  domain 262 

the  right  to  construct  a  railroad  is  a  condition  precedent 
to  the  right  to  condemn  land  for  right  of  way 262 

it  is  for  the  court  to  determine  whether  the  use  for  which 
property  is  sought  to  be  taken  falls  within  the  legisla- 
tive grant  of  power  to  the  petitioner 262 

whether  articles  of  incorporation  authorize  particular  con- 
demnation suit  is  a  question  which  is  open  to  investiga- 
tion and  determination  by  the  courts 262 

the  general  Railroad  act  requires  fixed  termini  between 
places  named  and  is  not  adapted  for  the  organization  of 
a  corporation  to  operate  a  street  railway  system 262 
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EMINENT  DOUAm.— Continued.  page. 

incorporation  under  the  general  Railroad  act  does  not  au- 
thorize the  corporation  to  condemn  the  fee  in  streets  for 
the  construction  of  a  street  railway  system 262 

owner  of  base  fee,  and  not  the  possible  second  taker,  is 
entitled  to  condemnation  money  where  part  of  the  land 
is  condemned 508 

a  judgment  in  favor  of  a  property  owner,  on  appeal  from 
condemnation  judgment,  is  conclusive  of  his  right  to  re- 
cover interest  upon  full  value  of  property  taken 633 

the  interest  on  value  of  property  taken  must  be  claimed  as 
damages  on  second  trial  and  cannot  be  made  the  subject 
of  a  separate  suit : 633 

the  interest  on  value  of  property  taken  may  be  allowed  as 
damages  on  second  trial  without  amending  pleadings. ..  633 

EQUITABLE  CONVERSION.— See  TRUSTS. 

EQUITY. 

if  a  proposed  vendor  of  the  entire  title  owns  only  a  part 
interest  he  may  be  required  to  convey  such  interest  for  a 
proportionate  share  of  the  fixed  price 143 

damages  for  failure  of  a  proposed  vendor  to  convey  the 
entire  title  cannot  be  decreed  in  the  absence  of  evidence 
forming  a  proper  basis  therefor 143 

a  decree  cannot  grant  the  defendants  affirmative  relief  not 
sought  by  the  answer  or  cross-bill 351 

when  apportionment  of  solicitors'  fees  is  inequitable 374 

a  demurrer  to  the  evidence  in  a  chancery  case  tried  with- 
out a  jury  is  anomalous  to  practice  and  should  not  be 
considered  by  the  court  415 

what  makes  a  prima  facie  showing  of  title  in  complainant 
in  a  bill  to  remove  a  cloud 436 

equity  will  not  permit  a  party  to  take  advantage  of  his  own 
wrong  to  defeat  a  prayer  for  specific  performance 460 

when  equitable  waste  will  not  be  enjoined 508 

distinction  between  creditor's  bill  and  a  bill  to  set  aside  a 
deed  as  in  fraud  of  creditors 577 

judgment  creditor  of  partnership  is  not  obliged  to  exhaust 
his  remedies  against  both  partners  before  attacking  a 
fraudulent  conveyance  by  one  of  them 577 

when  deed  from  father  to  daughter  should  be  set  aside  as 
in  fraud  of  the  grantor's  rights 598 

equity  has  power  to  rescind  contract  for  mistake  of  fact. .  598 

when  equity  will  not  suffer  trust  to  fail 617 
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when  vendee  in  contract  for  sale  of  land  is  entitled  to  pro- 
ceeds of  insurance  in  case  of  fire 626 

when  alleged  insolvency  of  the  vendee  is  not  ground  for 
awarding  vendor  insurance  money 626 

ESTOPPEL. 

one  cannot  take  advantage,  on  appeal,  of  absence  of  proof 

which  he  has  prevented  being  made 381 

when  city  is  estopped  to  claim  that  an  ordinance  remitting 

water  rates  is  illegal 605 

EVIDENCE. 

evidence  that  coal  has  been  found  on  land  several  miles 
from  land  condemned  is  not  admissible  upon  the  ques- 
tion of  damages •. .       9 

a  railroad  may  stipulate  to  do  things  to  lessen  damage  to 
land  condemned,  provided  such  things  do  not  render  use 
of  right  of  way  unsafe  to  public 9 

when  court  is  justified  in  taking  question  of  undue  influ- 
ence from  jury  in  will  contest  case 56 

when  will  must  be  upheld 57 

divorced  wife  of  testator  cannot  testify  to  occurrences  dur- 
ing marriage  relation  which  tend  to  overthrow  will. ...     57 

rule  as  to  establishing  pedigree  by  proof  of  declarations — 
declarations  of  third  persons  are  not  admissible 87 

the  rule  as  to  privileged  communications  between  attorney 
and  client — what  communication  is  not  privileged 87 

fact  that  a  person  has  a  conservator  does  not  necessarily 
render  his  declarations  incompetent 87 

when  the  presence  of  incompetent  evidence  in  record  will 
not  reverse   87 

when  answers  of  expert  witnesses  are  not  too  conjectural 
to  be  admissible  114 

a  physician  may  be  asked,  on  cross-examination,  to  g^ve 
names  of  medical  authorities  supporting  a  proposition 
which  he  has  testified  to 114 

what  is  not  an  attempt  to  impeach  a  witness  upon  an  ir- 
relevant matter 114 

the  practice  of  attorneys  in  the  case  testifying  as  witnesses 
is  not  approved 115 

what  elements  are  essential  to  constitute  forgery 154 

existence  of  a  railroad  is  not  a  fact  of  which  courts  take 
judicial  notice,  and  if  such  fact  is  brought  into  issue  it 
must  be  averred  and  proved 155 
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what  will  not  be  presumed  in  aid  of  indictment 155 

jury,  in  weighing  testimony,  may  consider  the  intelligence 
and  capacity  of  the  witnesses 187 

testimony  of  subscribing  witnesses  to  codicil,  if  sufficient 
to  establish  the  codicil,  is  sufficient  to  establish  the  will.  204 

courts  cannot  dispense  with  any  of  the  conditions  of  pro- 
bate prescribed  by  the  statute 204 

what  proof  is  required,  under  the  statute,  before  a  will  can 
be  admitted  to  probate  204 

rule  of  evidence  where  appeal  is  taken  to  circuit  court  in 
matter  of  probatingr  a  will 204 

fact  that  testimony  of  one  subscribing  witness  meets  re- 
quirements of  statute  is  not  sufficient 204 

two  subscribing  witnesses  must  testify  that  they  believed 
the  testator  to  be  of  sound  mind 204 

what  proof  does  not  establish  will  or  codicil 205 

subscribing  witness  may  form  a  belief  in  testator's  sanity 
from  appearances 205 

what  evidence  does  not  sustain  a  conviction  for  practicing 
the  confidence  game 216 

when  proof  of  custom  as  to  time  for  firing  shots  in  a  mine 
is  admissible  though  not  alleged 233 

servant  has  burden  of  proving  that  master's  promise  to  re- 
pair defect  induced  him  to  remain  at  work 246 

servant  need  not  prove  that  he  told  anyone  of  his  inten- 
tion to  quit  work  if  defect  was  not  remedied 247 

upon  motion  to  direct  a  verdict  the  court  cannot  disregard 
evidence  merely  because  it  is  contradicted  or  improbable.  290 

what  testimony  as  to  exercise  of  care  is  not  incredible. . .  290 

when  evidence  as  to  how  far  witnesses  could  see  on  certain 
night  is  competent  though  no  tests  were  made  at  time. .  290 

it  will  be  presumed  the  common  law  prevails  in  another 
State  in  absence  of  proof  to  the  contrary 326 

in  an  action  of  debt  on  a  judgment  by  confession  against 
a  married  woman  the  coverture  of  the  defendant  may  be 
proved  under  a  plea  of  nul  tiel  record 326 

a  plaintiff  must  recover,  if  at  all,  upon  the  case  stated  in 
his  declaration   338 

what  constitutes  a  fatal  variance  between  allegations  and 
proof  in  action  against  street  railway  company 346 

upon  petition  for  release  under  the  Insolvent  Debtors'  act, 
evidence  outside  the  record  of  the  original  suit  is  not 
admissible  to  show  malice  in  the  transaction 356 
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when  contractor  may  sue  and  recover  under  the  common 
counts— contract  may  be  read  in  evidence 360 

secondary  proof  of  lost  final  certificate  may  be  made  in  ac- 
tion by  contractor  under  the  common  counts 360 

when  final  certificate  is  conclusive  evidence  of  perform- 
ance of  a  building  contract 361 

a  belief  resting  upon  some  sort  of  evidence  is  not  an  in- 
sane delusion,  even  though  the  process  of  reasoning  is 
imperfect  and  the  conclusion  illogical 380 

when  testimony  of  expert  medical  witnesses  that  testator 
was  insane  is  of  little  probative  value 380 

facts  stated  in  contestant's  hypothetical  question  must  be 
incompatible  with  sanity  of  testator 380 

what  evidence  does  not  show  insane  delusion 381 

contents  of  lost  writing  declaring  a  trust  may  be  proved 
by  parol  evidence  414 

a  trust  may  be  manifested  by  the  will  of  the  grantee  in  a 
deed  conveying  the  property  to  him 414 

when  a  contract  and  a  will  may  be  read  together  as  mani- 
festing a  trust  415 

parol  proof  is  admissible  to  show  that  a  chattel  mortgage 
was  delivered  subject  to  conditions  upon  which  it  was 
to  become  operative 425 

in  assumpsit,  where  defendant  shows  discharge  in  bank- 
ruptcy, plaintiff  has  burden  of  proving  his  claim  is  not 
within  terms  of  discharge •  425 

what  makes  a  prima  facie  showing  of  title  in  complainant 
in  a  bill  to  remove  a  cloud 436 

proof  of  possession  of  land  does  not  fail  because  the  evi- 
dence shows  a  highway  crosses  the  land 437 

sworn  copies  of  papers  and  records  admitted  in  evidence 
cannot  be  impeached  by  parol  testimony  where  the  orig- 
inal papers  and  records  are  available 437 

what  evidence  in  mechanic's  lien  case  does  not  justify  al- 
lowing owner  a  credit  for  amount  of  judgment  against 
him  by  a  sub-contractor 476 

when  recorded  deeds  may  be  considered  as  bearing  upon 
question  of  adverse  possession 487 

bad  faith  in  acquiring  color  of  title  must  be  proved 487 

party  in  whom  confidence  is  reposed  by  grantor  must  show 
that  the  transaction  was  fair  and  free  from  undue  in- 
fluence in  order  to  uphold  the  deed 598 

EXPERT  TESTIMONY.— See  EVIDENCE. 
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where  will  is  made  in  violation  of  valid  contract  to  allow 
property  to  descend  to  heirs  the  executor  must  account 
to  a  dissatisfied  heir  without  reference  to  the  will 34 

when  court  cannot  substitute  executrix  as  a  party — right 
of  executrix  to  sue  out  writ  of  error 633 

FARM  CROSSINGS. 

owner  of  unplatted  land  within  city  limits  but  not  used  for 
agricultural  purposes  is  not  entitled  to  a  "farm  crossing" 
over  adjoining  railroad 593 

FEE  BILLS.— See  COSTS. 

FELLOW-SERVANTS.— See  MASTER  AND  SERVANT. 

FIDUCIARY  RELATIONS. 

when  deed  from  father  to  daughter  should  be  set  aside  as 
in  fraud  of  the  grantor's  rights 598 

party  in  whom  confidence  is  reposed  by  grantor  must  show 
that  the  transaction  was  fair  and  free  from  undue  influ- 
ence in  order  to  uphold  the  deed 598 

FORGERY. 

what  elements  are  essential  to  constitute  forgery 154 

what  instruments  cannot  be  the  subject  of  forgery 154 

what  matters  must  be  averred  in  an  indictment  for  forg- 
ing a  time  pass  on  a  railroad 154 

what  will  not  be  presumed  in  aid  of  indictment 155 

FORMER  CASES. 

Decker  v.  Decker,  121  111.  341,  followied,  Williams  v.  Wil- 
liams, 189  id.  500,  distinguished,  as  to  when  false  words 
of  description  in  a  devise  may  be  stricken  out 23 

Harrison  v.  People,  221  111.  150,  adhered  to,  as  to  when  re- 
fusal to  grant  license  to  keep  dram-shop  is  not  an  abuse 
of  mayor's  discretion  31 

People  V.  Law  and  Order  Club,  203  111.  127,  adhered  to,  as 
to  a  social  club  dispensing  intoxicating  liquors  to  mem- 
bers being  within  the  Dram-shop  act 75 

HefFner  v.  Cass  and  Morgan  Counties,  193  111.  439,  ex- 
plained, as  to  a  part  of  section  40^^  of  Farm  Drainage 
act  being  unconstitutional  106 

Chicago  V.  Sels,  Schwab  &  Co,  202  111.  545,  distinguished, 
as  to  when  a  city  is  not  liable  for  the  negligence  of  its 
employees  or  servants  134 
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Wilder  v.  Aurora,  etc.  Traction  Co.  216  111.  493,  distin- 
guished, as  to  when  injunction  restraining  construction 
of  telephone  line  in  street  is  too  broad  in  its  scope 179 

McGann  v.  People,  227  111.  567,  followed,  as  to  the  oflScers 
of  the  municipal  court  of  Chicago  not  being  under  the 
Civil  Service  act   203 

Townsend  v.  Radcliife,  63  III.  9,  followed,  as  to  the  act  of 
1 90 1,  to  provide  for  a  permanent  survey  of  lands,  being 
constitutional  244 

Eddleman  v.  Union  County  Traction  Co.  217  111.  409,  ex- 
plained, as  to  defendants  in  condemnation  not  being  re- 
quired to  join  in  petition  for  change  of  venue 261 

DuQuoin  Water-Works  Co.  v.  Parks,  207  111.  46,  distin- 
guished, as  to  what  is  not  a  waiver  of  alleged  error  in 
denying  petition  for  change  of  venue 261 

Hartley  v.  Chicago  and  Alton  Railroad  Co.  197  111.  440,  dis- 
tinguished, as  to  when  employees  of  same  master  are 
fellow-servants    338 

Hart  V.  Carsley  Manf.  Co.  221  111.  444,  explained,  as  to 
when  contractor  may  recover  under  the  common  counts 
in  case  of  a  building  contract 360 

Warman  v.  First  Nat.  Bank,  185  111.  60,  explained,  as  to 
eflFect  of  endorsement  and  delivery  of  bill  of  lading  by 
shipper  to  a  bank 446 

Murphy  v.  People,  212  111.  584,  followed,  as  to  what  is  not 
ground  for  writ  of  habeas  corpus 581 

Mitchell  V.  McDougaU,  62  111.  498,  and  Grange  Mill  Co.  v. 
Western  Assurance  Co.  118  id.  396,  distinguished,  as  to 
when  vendee  is  entitled  to  insurance  money 626 

FRAUD.— See  STATUTE  OF  FRAUDS. 

when  deed  from  father  to  daughter  should  be  set  aside  as 
in  fraud  of  the  grantor's  rights 598 

party  in  whom  confidence  is  reposed  by  grantor  must  show 
the  transaction  was  fair  and  free  from  undue  influence 
in  order  to  uphold  the  deed 598 

GENERAL  ASSEMBLY.— See  CONSTITUTIONAL  LAW. 

HABEAS  CORPUS. 

an  order  remanding  prisoner  to  custody  of  sheriff  is  not 

invalidated  by  a  subsequent  void  proceeding 581 

when  irregular  proceedings  do  not  entitle  a  prisoner  to 

discharge  on  habeas  corpus 581 
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HABEAS  CORPUS.— Continued.                                           page. 
an  application  for  discharge  for  want  of  speedy  trial  is  not 
ground  for  writ  of  habeas  corpus  in  another  jurisdiction 
than  where  indictment  is  pending 581 

HIGHWAYS.— See  STREETS  AND  ALLEYS. 

owner  of  unplatted  land  within  city  limits  but  not  used  for 
agricultural  purposes  is  not  entitled  to  a  "farm  crossing" 
over  adjoining  railroad 593 

HOSPITALS. 

city  may  maintain  a  hospital  as  a  charity  or  under  its  po- 
lice power  but  not  for  revenue 134 

fact  that  city  authorities  are  conducting  hospital  for  reve- 
nue does  not  render  city  liable  for  negligence  of  those 
employed  in  hospital  134 

HYPOTHETICAL  QUESTIONS.— See  EVIDENCE. 

INDICTMENT. 

what  matters  must  be  averred  in  an  indictment  for  forg- 
ing a  time  pass  on  a  railroad 154 

what  will  not  be  presumed  in  aid  of  indictment 155 

existence  of  a  railroad  is  not  a  fact  of  which  courts  take 
judicial  notice,  and  if  such  fact  is  brought  in  issue  it 
must  be  alleged  and  proved 155 

INFANTS.— See  MINORS. 

INJUNCTIONS. 

when  injunction  restraining  construction  of  telephone  line 

in  street  is  too  broad  in  its  scope 179 

a  decree  cannot  grant  to  defendants  affirmative  relief  not 

sought  by  the  answer  or  cross-bill 351 

when  equitable  waste  will  not  be  enjoined 508 

INSANE  DELUSIONS.— See  WILLS. 

INSOLVENT  DEBTORS. 

upon  petition  for  release  under  the  Insolvent  Debtors'  act, 
extrinsic  evidence  is  not  admissible  to  show  that  there 
was  malice  in  the  original  transaction 356 

the  words  "when  malice  is  not  the  gist  of  the  action,"  used 
in  section  2  of  the  Insolvent  Debtors'  act,  mean  the  ac- 
tion which  was  in  fact  brought 356 
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term  "malice,"  as  used  in  section  2  of  Insolvent  Debtors' 
act,  means  a  wrong  inflicted  with  evil  intent 356 

an  order  for  a  capias  ad  satisfaciendum  is  not  an  adjudi- 
cation that  malice  was  the  gist  of  the  action 356 

INSTRUCTIONS. 

if  proponents,  on  contest,  have  made  a  prima  facie  case, 
it  is  proper  to  instruct  the  jury  that  all  men  are  pre- 
sumed to  be  of  sound  mind 56 

counsel  should  point  out  in  his  brief  wherein  he  claims  in- 
structions are  erroneous 57 

the  instructions  must  have  some  basis  in  the  evidence  and 
should  not  be  argumentative 57 

when  instruction  which  requires  proof  of  a  certain  fact  as 
a  condition  to  a  right  of  recovery  is  properly  refused. .   114 

an  instruction  stating  that  it  is  the  master's  duty  to  fur- 
nish employees  suitable  and  reasonably  safe  appliances 
states  the  master's  duty  too  broadly 138 

refusal  of  instruction  cautioning  jury  to  regard  their  an- 
swers given  by  them  upon  their  voir  dire  is  discretion- 
ary with  trial  court 164 

when  striking  from  instruction  clause  precluding  recovery 
of  damages  for  humiliation  and  disfiguration  is  proper.   187 

when  question  of  variance  cannot  be  raised  by  objecting  to 
an  instruction  treating  proof  as  properly  before  the  jury  233 

word  "preponderance"  before  "evidence"  is  not  essential.  233 

giving  of  cautionary  instructions  to  the  jury  rests  largely 
in  the  discretion  of  the  court 234 

a  party  is  entitled  to  an  instruction  upon  any  issue  which 
there  is  evidence  fairly  tending  to  prove 253 

when  giving  instruction  allowing  jury  to  estimate  damages 
though  no  witness  has  testified  to  amount  is  not  error. .  253 

one  cannot  complain,  on  appeal,  of  an  instruction  substan- 
tially the  same  as  one  of  his  own 290 

when  refusal  of  an  instruction  stating  that  the  jury  would 
have  no  occasion  to  consider  the  question  of  damages  if 
they  found  for  the  defendant  is  not  error 290 

when  instruction  does  not  ignore  master's  right  to  have 
notice  of  defect  long  enough  to  have  repaired  it 312 

when  instruction  does  not  improperly  direct  the  attention 
of  the  jury  to  the  ad  damnum 312 

what  instructions,  in  suit  upon  final  certificate  of  a  build- 
ing contract,  are  properly  refused 361 
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INSTRUCTIONS.— Con/»nw^rf.                                                 page. 
instruction  giving  rule  for  determining  the  preponderance 
of  the  evidence  should  leave  the  jury  free  to  consider 
all  the  proper  evidence  given  on  the  trial 346 

INSURANCE. 

when  vendee  in  contract  for  sale  of  land  is  entitled  to  pro- 
ceeds of  insurance  in  case  of  fire 626 

when  the  alleged  insolvency  of  vendee  is  not  ground  for 
awarding  vendor  insurance  money 626 

fimd  arising  from  benefit  certificate  is  not  assets  of  the  es- 
tate of  deceased  member  nor  is  it  subject  to  his  debts. .  630 

subsequent  marriage  of  a  member  of  a  benefit  society  does 
not,  of  itself,  affect  the  rights  of  the  beneficiary  named 
in  the  certificate  630 

public  policy  does  not  preclude  a  member  of  a  benefit  so- 
ciety from  designating  a  stranger  as  beneficiary 630 

when  named  beneficiary  is  entitled  to  fund 630 

INTEREST. 

when  interest  at  ten  per  cent  is  properly  allowable  as  on  a 
"back  assessment"  of  railroad  property  under  section  276 
of  the  Revenue  act 102 

interest  is  recoverable  in  an  action  under  the  common 
counts  to  recover  upon  the  final  certificate  issued  under 
a  building  contract  361 

money  loaned  by  a  loan  association  must  be  let  in  accord- 
ance with  the  provisions  of  the  law  in  order  to  avoid  the 
taint  of  usury  431 

a  judgment  in  favor  of  property  owner,  on  appeal  from  a 
condemnation  judgment,  is  conclusive  of  his  right  to  in- 
terest upon  full  value  of  property  taken 633 

interest  on  value  of  the  property  taken  must  be  claimed  as 
damages  upon  the  second  trial  and  cannot  be  made  the 
subject  of  a  separate  suit 633 

interest  on  value  of  property  taken  may  be  allowed  as  dam- 
ages upon  second  trial  of  condemnation  proceeding  with- 
out amendment  of  pleadings  633 

INTERPLEADER. 

when  beneficiary  named  in  benefit  certificate  is  entitled  to 
fund  as  against  wife  of  deceased  member 630 

INTOXICATING  LIQUORS.— See  DRAM-SHOPS. 
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JOINDER.— See  JUDGMENTS  AND  DECREES. 

JUDGMENTS  AND  DECREES.  page. 

right  of  court  to  render  judgment  against  a  non-resident 
defendant  though  verdict  is  directed  in  favor  of  the  resi- 
dent defendant   ' 121 

an  order  of  sale  for  taxes  cannot  be  signed  by  the  judge 
after  his  term  of  office  has  expired I73 

when  judgment  will  not  be  affirmed,  on  appeal,  because  of 
want  of  definite  proof  of  damages 299 

when  rule  that  judgment  will  not  be  reversed  to  allow  re- 
covery of  nominal  damages  does  not  apply :  299 

at  common  law  a  judgment  by  confession,  and  without  no- 
tice, upon  a  note  and  warrant  of  attorney  signed  by  a 
married  woman  is  void  and  open  to  collateral  attack. . . .  326 

a  decree  cannot  grant  the  defendants  affirmative  relief  not 
sought  by  the  answer  or  cross-bill 351 

when  decree  dismissing  bill  for  specific  performance  will 
not  be  reversed  as  being  against  the  evidence 351 

when  provision  of  partition  decree  as  to  solicitors'  fees  is 
interlocutory,  only  374 

an  order  remanding  prisoner  to  custody  of  sheriff  is  not 
invalidated  by  a  subsequent  void  proceeding 581 

a  judgment  in  favor  of  property  owner,  on  appeal  from  a 
condemnation  judgment,  is  conclusive  of  his  right  to  in- 
terest upon  full  value  of  property  taken 633 

JUDICIAL  NOTICE. 

existence  of  a  railroad  is  not  a  fact  of  which  courts  will 
take  judicial  notice,  and  if  such  fact  is  brought  into  issue 
it  must  be  averred  and  proved 155 

JUDICIAL  SALES. 

when  sale  of  land  en  masse  will  be  set  aside 306 

a  fee  bill  cannot  lawfully  be  levied  upon  land  until  thirty 

days  after  demand  for  payment  of  bill 306 

when  grantees  of  purchaser  at  judicial  sale  are  not  bona 

fide  purchasers  without  notice 306 

JURISDICTION. 

it  is  the  amount  of  the  judgment,  in  actions  sounding  in 
damages,  which  controls  the  right  of  appeal  to  the  Su- 
preme Court  without  a  certificate  of  importance 28 
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LANDLORD  AND  TENANT.  page. 

under  act  of  1891  the  commissioners  of  Illinois  and  Mich- 
igan canal  had  no  power  except  to  lease  lands  for  not 
exceeding  twenty  years  610 

the  commissioners  of  Illinois  and  Michigan  canal  have  no 
power  to  provide  in  lease  that  new  lessee  shall  pay  old 
lessee  for  improvements  610 

what  provision  of  canal  lands  lease  does  not  create  equi- 
table lien  for  lessee's  improvements 611 

tenant's  right  to  be  paid  for  improvements  rests  wholly  in 
the  contract  of  the  parties '. 611 

LAW  AND  FACT. 

the  capacity  in  which  foreman  of  a  switching  crew  gave 
a  certain  signal  is  a  question  of  fact 282 

LEASES.— See  LANDLORD  AND  TENANT. 

LEGISLATURE.— See  CONSTITUTIONAL  LAW. 

LEVY. 

a  fee  bill  cannot  be  lawfully  levied  upon  land  until  thirty 
days  after  demand  for  payment  of  bill 306 

LICENSE.— See  DRAM-SHOPS. 

when  license  to  erect  telephone  line  is  not  void 178 

LIENS.— See  MECHANICS'  LIENS;   MORTGAGES. 

what  provision  of  canal  lands  lease  does  not  create  equi- 
table lien  for  lessee's  improvements 611 

LIMITATIONS. 

when  recorded  deeds  may  be  considered  as  bearing  upon 

question  of  adverse  possession  of  land 487 

bad  faith  in  acquiring  color  of  title  must  be  proved 487 

notice  of  adverse  claims  when  acquiring  color  of  title  is 

not  bad  faith  under  section  6  of  Limitation  act, 487 

what  is  sufficient  possession  of  land  in  bed  of  river  upon 

which  a  dam  is  built 487 

LOAN  ASSOCIATIONS. 

money  must  be  let  in  accordance  with  the  provisions  of  the 

law  to  avoid  taint  of  usury 431 

applicant  for  loan  need  not  be  present  at  meeting  but  he 

may  submit  a  written  application 431 
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MALICE.  PAGE. 

term  "malice,"  as  used  in  settion  2  of  Insolvent  Debtors' 
act,  means  a  wrong  inflicted  with  evil  intent 356 

words  "when  malice  is  not  the  gist  of  the  action,"  used  in 
section  2  of  the  Insolvent  Debtors'  act,  means  the  action 
which  was  in  fact  brought 356 

upon  petition  for  release  under  the  Insolvent  Debtors'  act, 
evidence  outside  the  record  of  the  original  suit  is  not  ad- 
missible to  show  malice  in  the  transaction 356 

MANDAMUS. 

refusal  to  grant  license  to  keep  dram-shop  near  charitable 
home  for  wayward  girls  is  not  an  abuse  of  the  mayor's 

discretion 31 

when  mandamus  will  lie  to  compel  court  to  grant  leave  to 
prosecute  as  a  poor  person 194 

MARRIAGE. 

subsequent  marriage  of  member  of  benefit  society  does  not, 
of  itself,  affect  the  rights  of  the  beneficiary  named  in  the 
benefit  certificate  630 

MARRIED  WOMEN. 

law  of  place  where  contract  was  made  controls  the  capac- 
ity of  the  parties  to  make  the  contract 326 

common  law  is  presumed  to  prevail  in  another  State  in  ab- 
sence of  proof  to  the  contrary 326 

at  common  law  a  married  woman's  contract  is  void,  nor 
can  her  disability  be  removed  by  joining  with  her  hus- 
band in  executing  the  contract 326 

at  common  law  a  judgment  by  confession,  and  without  no- 
tice, upon  a  note  and  warrant  of  attorney  signed  by  a 
married  woman  is  void  and  open  to  collateral  attack. . .  326 

in  an  action  of  debt  on  a  judgment  by  confession  against  a 
married  woman  the  coverture  of  the  defendant  may  be 
proved  under  a  plea  of  nul  tiel  record 326 

MASTER  AND  SERVANT.— See  RAILROADS. 

a  master  does  not  insure  that  appliances  furnished  by  him 

are  reasonably  safe 138 

instruction  stating  that  it  is  the  master's  duty  to  furnish 

employees  suitable  and  reasonably  safe  appliances  states 

the  master's  duty  too  broadly 138 

what  is  not  a  fatal  variance  between  allegation  and  proof 

as  to  the  particular  negligence  of  the  defendant .*  139 
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MASTER  AND  SERVANT.— Con/in«^rf.  page. 

liability  of  master  for  injury  to  servant  inflicted  by  dan- 
gerous mule — scienter 187 

when  minor  may  recover  for  loss  of  time  during  minority.  187 

what  duties  of  master  to  servant  are  personal  ones 233 

relation  of  fellow-servants  does  not  exist  between  a  ser- 
vant and  another  servant  to  whom  the  master  has  en- 
trusted the  performance  of  a  personal  duty 233 

when  timber-men  in  a  mine  are  not  fellow-servants  of  a 

mule  driver   233 

•  when  proof  of  custom  as  to  time  for  firing  shots  in  mine 
is  admissible  though  not  alleged '. 233 

master's  promise  to  repair  defect  complained  of  creates  a 
new  relation,  which  contemplates  suspension,  for  a  rea- 
sonable time,  of  servant's  assumption  of  risk 246 

a  servant  must  have  complained  of  a  defect  because  of  ap- 
prehended danger  to  himself  and  must  have  intended  to 
quit  work  unless  defect  was  repaired 246 

servant  has  burden  of  proving  that  master's  promise  to  re- 
pair induced  him  to  remain  at  work 246 

servant  need  not  communicate  his  intention  to  quit  work  if 
defect  is  not  remedied 247 

a  shearing  and  punching  machine  is  not  a  common  tool,  the 
use  of  which  carries  with  it  the  assumption  of  risk  of  in- 
jury from  known  defects 247 

a  servant  clothed  with  authority  over  others  is  not,  while 
exercising  such  authority,  their  fellow-servant 281 

relation  of  foreman  of  a  railroad  switching  crew  to  other 
members  of  crew  stated 281 

capacity  in  which  the  foreman  of  a  switching. crew  gave 
a  certain  signal  is  a  question  of  fact 282 

a  switchman  does  not  assume  the  risk  of  a  danger  he  does 
not  know  exists 312 

when  instruction  does  not  ignore  master's  right  to  have 
notice  of  defect  long  enough  to  have  repaired  it 312 

when  employees  of  same  master  are  fellow- servants 338 

MECHANICS'  LIENS. 

what  provision  of  building  contract  is  not  a  waiver  of  prin- 
cipal contractor's  right  to  lien 476 

when  contractor  is  relieved  of  his  obligation  to  furnish  re- 
leases of  sub-contractors'  liens 476 

when  lien  is  not  waived  by  taking  other  security 476 

what  does  not  constitute  a  new  contract  in  which  time  for 
completion  and  final  payment  is  not  fixed. 476 
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MECHANICS'  LIENS.— C<whnu^J.                                         tacz. 
what  evidence  does  not  justify  allowing  owner  a  credit  be- 
cause of  judgment  recovered  against  him  by  one  of  the 
sub-contractors  476 

MENTAL  CAPACITY.— See  WILLS. 

MINES. 

when  timber-men  in  mine  are  not  fellow-servants  of  mule 

driver  in  such  mine 233 

when  proof  of  custom  as  to  time  for  firing  shots  in  a  mine 

is  admissible  though  not  alleged 233 

MINORS. 

when  minor  may  recover  for  loss  of  time  during  minority.  187 

MISTAKE. 

equity  has  power  to  rescind  a  contract  for  mistake  of  fact.  598 

MORTGAGES. 

the  consideration  for  a  trust  deed  need  not  move  directly 

from  beneficiary  to  grantor 149 

when  holder  of  note  may  elect  to  foreclose 149 

parol  proof  is  admissible  to  show  that  a  chattel  mortgage 
was  delivered  subject  to  conditions  upon  which  it  was  to 
become  operative   425 

MOTIONS.— See  PRACTICE. 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

refusal  to  grant  license  to  keep  dram-shop  near  charitable 
home  for  wayward  girls  is  not  an  abuse  of  the  mayor's 
discretion    31 

it  is  not  essential  to  the  liability  of  a  city  for  an  injury 
from  a  defective  sidewalk  or  "apron"  that  it  shall  have 
constructed  such  walk  or  apron ^  . . .     52 

legislature  cannot  delegate  taxing  power  to  other  than  cor- 
porate authorities  nor  compel  a  municipal  corporation  to 
incur  a  debt  against  its  will 106 

the  commissioners  of  drainage  district  embracing  several 
towns  cannot  impose  burden  upon  the  town,  without  its 
consent,  which  will  require  resort  to  taxation  to  remove.  106 

when  necessary  bridges  and  culverts  must  be  built  at  ex- 
pense of  drainage  district  106 
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MUNICIPAL  CORPORATIONS.— Con^in«^J.  page. 

city  may  maintain  hospital  as  a  charity  or  under  its  police 
power  but  not  for  revenue 134 

fact  that  authorities  are  unlawfully  running  a  hospital  for 
revenue  does  not  render  a  city  liable  for  negligence  of 
those  employed  in  hospital 134 

a  city  is  not  liable  for  the  negligence  of  its  agents  or  ser- 
vants in  enforcing  police  regulations 134 

telephone  line  is  an  additional  servitude  upon  a  street  if 
the  fee  is  in  the  abutting  owner 178 

when  license  to  erect  telephone  line  is  not  void 178 

deputy  bailiffs  of  the  municipal  court  of  Chicago  are  not 
under  the  Civil  Service  act 203 

when  city  is  estopped  to  claim  that  an  ordinance  remitting 
water  rates  to  charitable  and  educational  institutions  is 
illegal 60s 

dormitories,  dining  halls  and  club  houses  of  a  university 
are  part  of  the  educational  institution,  within  meaning 
of  ordinance  remitting  water  rates 605 

NEGLIGENCE. 

it  is  not  essential  to  the  liability  of  a  city  for  an  injury 
from  a  defective  sidewalk  or  "apron"  that  it  shall  have 
constructed  such  walk  or  apron 52 

fact  that  city  authorities  are  conducting  hospital  for  reve- 
nue does  not  render  city  liable  for  negligence  of  those 
employed  in  the  hospital 134 

a  city  has  no  power  to  conduct  a  hospital  for  revenue 134 

a  city  is  not  liable  for  the  negligence  of  its  agents  or  ser- 
vants in  enforcing  police  regulations 134 

a  master  must  use  reasonable  care  to  furnish  reasonably 
safe  appliances  but  he  does  not  insure  that  the  same  are 
reasonably  safe  138 

an  instruction  stating  that  it  is  the  master's  duty  to  furnish 
employees  suitable  and  reasonably  safe  appliances  states 
the  master's  duty  too  broadly 138 

what  is  not  a  fatal  variance  between  allegation  and  proof 
as  respects  the  particular  act  of  negligence  by  defendant  139 

liability  of  master  for  injury  to  servant  inflicted  by  a  dan- 
gerous mule — scienter  187 

when  minor  may  recover  for  loss  of  time  during  minority.  187 

master's  promise  to  repair  defect  complained  of  creates  a 
new  relation,  which  contemplates  suspension,  for  a  rea- 
sonable time,  of  servant's  assumption  of  risk 246 

servant  has  burden  of  proving  that  master's  promise  to  re- 
pair defect  induced  him  to  remain  at  work 246 
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NEGLIGENCE.— Con/inuerf.  pag«. 

a  servant  must  have  complained  of  a  defect  because  of  ap- 
prehended danger  to  himself  and  must  have  intended  to 
quit  work  if  defect  was  not  remedied C 246 

servant  need  not  prove  that  he  told  anyone  of  his  intention 
to  quit  if  defect  was  not  remedied 247 

a  shearing  and  punching  machine  is  not  a  common  tool,  the 
use  of  which  carries  with  it  the  assumption  of  risk  of  in- 
jury from  known  defects 247 

relation  of  foreman  of  a  railroad  switching  crew  to  other 
members  of  the  crew  stated 2&1 

what  testimony  as  to  exercise  of  care  is  not  incredible 290 

a  switchman  does  not  assume  the  risk  of  a  danger  he  does 
not  know  exists 312 

when  employees  of  same  master  are  fellow-servants 338 

what  constitutes  a  fatal  variance  between  allegations  and 
proof  in  action  against  street  railway  company 346 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NOTICE. 

when  grantees  of  purchaser  at  judicial  sale  are  not  bona 
Ude  purchasers  without  notice 306 

NUL  TIEL  CORPORATION.— See  PLEADING. 

OFFICERS.— See  CIVIL  SERVICE. 

statutes  delegating  powers  to  public  officers  are  strictly 
construed,  and  all  parties  interested  must  look  to  the 
statute  for  the  grant  of  power 610 

under  act  of  1891  the  commissioners  of  Illinois  and  Mich- 
igan canal  had  power  only  to  lease  land  for  twenty  years.  610 

the  commissioners  of  Illinois  and  Michigan  canal  have  no 
power  to  provide  in  lease  that  new  lessee  must  pay  old 
lessee  for  improvements  610 

ORDINANCES.— See  MUNICIPAL  CORPORATIONS. 

PARENT  AND  CHILD. 

when  deed  from  father  to  daughter  should  be  set  aside  as 
in  fraud  of  the  grantor's  rights 598 

party  in  whom  confidence  is  reposed  by  grantor  must  show 
that  the  transaction  was  fair  and  free  from  undue  influ- 
ence in  order  to  uphold  the  deed 598 
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PARTIES.                                                                              PAG«. 
when  court  may  render  judgment  against  non-resident  de- 
fendant though  verdict  is  directed  in  favor  of  the  resi- 
dent defendant 121 

when  court  cannot  substitute  executrix  as  a  party — right 
of  executrix  to  sue  out  writ  of  error 633 

PARTITION. 

when  a  will  is  made  in  violation  of  valid  contract  to  allow 
property  to  descend  to  heirs,  a  dissatisfied  heir  is  entitled 

to  partition  and  to  a  receiver  pending  suit 34 

what  interest  in  land  does  not  support  bill  for  partition. . .   167 
when  provision  of  partition  decree  as  to  solicitors*  fees  is 
interlocutory,  only — ^when  apportionment  of  solicitors' 
fees  in  partition  is  inequitable 374 

PARTNERSHIP  . 

when  question  of  existence  of  partnership  is  determined  by 
the  acts  of  the  parties 451 

an  agreement  to  share  losses  is  not  essential  to  the  exist- 
ence of  partnership,  particularly  in  an  enterprise  where 
no  losses  are  contemplated 451 

when  partnership  agreement  to  promote  a  railroad  is  not 
based  upon  a  contract  which  is  opposed  to  public  policy.  451 

when  "salary"  must  be  treated  as  profit 451 

judgment  creditor  of  partnership  is  not  obliged  to  exhaust 
his  remedies  against  both  the  partners  before  attacking 
a  fraudulent  conveyance  by  one  of  them 577 

PEDIGREE. 

rule  as  to  establishing  pedigree  of  person  by  proof  of  dec- 
larations— declarations  of  third  persons  on  such  subject 
are  not  admissible 87 

PERPETUITIES. 

perpetuity  defined — when  will  does  not  create  perpetuity.  617 

PLEADING. 

objection  of  variance  must  be  raised  and  specific  grounds 

pointed  out  in  the  trial  court 121 

when  a  motion  to  exclude  evidence  does  not  particularly 

point  out  a  variance 121 

what  is  not  a  fatal  variance  between  allegation  and  proof 

with  respect  to  particular  act  of  negligence  by  defendant.  139 

238-48 
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PLEADING.— Con/«n«^d.  page. 

what  matters  must  be  averred  in  indictment  for  forging  a 

time  pass  on  a  railroad IS4 

what  will  not  be  presumed  in  aid  of  indictment 155 

when  question  of  variance  cannot  be  raised  by  objecting  to 

instruction  which  treats  proof  as  properly  before  jury.  233 
plea  denying  that  plaintiff  is  a  corporation  is  a  plea  in  bar, 

but  a  plea  denying  that  defendant  is  a  corporation  is  a 

plea  in  abatement   253 

a  plea  of  nul  tiel  corporation  denying  that  the  defendant  is 

^.  corporation  must  be  filed  early 253 

a  party  cannot  take  inconsistent  positions  in  same  plea. . .  253 
what  docs  not  constitute  a  variance  with  respect  to  injury 

received  while  uncoupling  cars 312 

question  of  variance  must  be  raised  at  the  trial 312 

in  an  action  of  debt  on  a  judgment  by  confession  on  a  note 

signed  by  a  married  woman,  coverture  of  the  defendant 

may  be  proved  under  plea  of  nul  tiel  record 326 

a  plaintiff  must  recover,  if  at  all,  upon  the  case  stated  in 

his  declaration 338 

what  constitutes  a  fatal  variance  between  allegation  and 

proof  in  action  against  street  railway  company 346 

a  decree  cannot  grant  the  defendants  affirmative  relief  not 

sought  by  the  answer  or  cross-bill 351 

a  demurrer  to  the  evidence  in  a  chancery  case  tried  with- 
out a  jury  is  anomalous  to  practice  and  should  not  be 

considered  by  the  court 415 

when  an  alleged  error  in  refusing  leave  to  file  additional 

counts  is  harmless 425 

plea  of  puis  darrein  continuance  does  not  admit  truth  of 

adavit  for  capias  ad  respondendum 425 

when  city  is  estopped  by  its  pleadings  to  claim  that  an 

ordinance  remitting  water  rates  is  illegal 605 

interest  upon  value  of  property  taken  may  be  allowed  upon 

the  second  trial  of  condemnation  proceeding  without  an 

amendment  of  the  pleadings 633 

when  count  in  trespass  is  not  open  to  general  demurrer.     633 
when  court  cannot  substitute  executrix  as  a  party — right 

of  executrix  to  prosecute  writ  of  error 633 

POSSESSION. 

fact  that  highway  crosses  land  does  not  affect  the  posses- 
sion of  the  land  by  the  owner 437 

bad  faith  in  acquiring  color  of  title  must  be  proved 487 
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POSSESSION.— Con/»ni«?rf.  page. 

notice  of  adverse  claims  when  acquiring  color  of  title  is 

not  bad  faith  under  section  6  of  Limitation  act 487 

what  is  sufficient  possession  of  land  in  bed  of  river  upon 

which  a  dam  is  built 487 

POWERS. 

when  trustee's  power  of  sale  is  obligatory 167 

PRACTICE.— See  APPEALS  AND  ERRORS;  TRIAL. 

right  of  court  to  render  judgment  against  a.  non-resident 
defendant  though  verdict  is  directed  in  favor  of  the  resi- 
dent defendant  121 

when  complainant  in  partition  is  entitled  to  a  receiver  for 
rents  and  profits  pending  litigation 34 

what  can  be  urged  in  arrest  of  judgment 208 

a  motion  in  arrest  of  judgment  cannot  be  sustained  by  evi- 
dence or  facts  dehors  the  record 208 

a  judgment  cannot  be  arrested  for  a  defect  which  may  be 
waived   208 

when  action  on  motion  in  arrest  of  judgment  cannot  be  re- 
viewed on  appeal  209 

a  party  is  entitled  to  an  instruction  upon  any  issue  which 
there  is  evidence  fairly  tending  to  prove 253 

when  rule  that  judgment  will  not  be  reversed  to  allow  re- 
covery of  nominal  damages  does  not  apply 299 

motion  to  give  security  for  costs  must  be  made  early 306 

it  is  error  for  the  trial  court  to  arbitrarily  refuse  to  re- 
ceive and  examine  instructions 338 

it  must  affirmatively  appear  that  error  was  harmless  or  a 
reversal  must  follow  338 

cross-error  should  be  assigned  upon  Appellate  Court's  de- 
nial of  appellee's  motion  instead  of  renewing  the  same 
motion  in  the  Supreme  Court 338 

when  allowance  of  appellee's  motion  to  strike  certain  in- 
structions from  the  bill  of  exceptions  would  require  a 
reversal  of  the  judgment 338 

a  demurrer  to  the  evidence  in  a  chancery  case  tried  with- 
out a  jury  is  anomalous  to  practice  and  should  not  be 
considered  by  the  court  415 

section  100  of  the  Practice  act  of  1907  repeals  the  act  of 
May  13,  1907,  by  implication,  and  governs  as  to  the  time 
for  filing  transcript  of  record  on  appeal 575 

application  for  discharge  for  want  of  speedy  trial  should 
be  made  by  a  motion  at  the  trial  and  is  not  ground  for 
habeas  corpus  in  another  court 581 
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FRACTICK— Continued,  page. 

improper  denial  of  motion  for  discharge  for  delay  in  trial 
should  be  preserved  by  bill  of  exceptions  for  review. . .  581 

agreement  to  incorporate  original  bill  of  exceptions  in  the 
record  cannot  rest  in  parol  but  must  be  in  writing  and 
be  made  a  part  of  the  record 589 

in  absence  of  an  agreement  of  record  an  original  bill  of 
exceptions  will  be  stricken,  on  motion 589 

bill  of  exceptions  must  be  taken  at  the  term  when  rulings 
excepted  to  were  made  or  within  time  granted  at  such 
term,  whether  rulings  are  appealable  or  not 591 

PRESUMPTIONS.— See  EVIDENCE. 

PRIMARY  ELECTIONS.— See  ELECTIONS. 

PRIVILEGED  COMMUNICATIONS.— See  EVIDENCE. 

PROBATE.— See  WILLS. 

PROMISSORY  NOTES.— See  BILLS  AND  NOTES. 

PUBLIC  OFFICERS.— See  OFFICERS. 

PUBLIC  POLICY. 

when  contract  upon  which  partnership  agreement  to  pro- 
mote railroad  is  based  is  not  opposed  to  public  policy.. .  451 

contract  against  public  policy  will  not  be  enforced  though 
parties  have  not  raised  the  point  on  appeal 452 

public  policy  aoes  not  preclude  a  member  of  a  benefit  so- 
ciety from  naming  a  stranger  as  beneficiary 630 

QUO  WARRANTO. 

when  legality  of  original  organization  of  drainage  district 
cannot  be  questioned  by  quo  warranto 17 

when  fact  that  land  owners  have  connected  their  drains 
with  those  of  district  cannot  be  disputed  in  a  quo  war- 
ranto proceeding 17 

RAILROADS.— See  STREET  RAILWAYS. 

title  to  coal  underlying  strip  of  land  condemned  for  rail- 
road right  of  way  remains  in  owner  of  land  subject  to 
easement  of  support  for  railroad 9 

provision  of  bill  of  lading  construed  as  to  meaning  of  the 
term  "ready  for  delivery" 121 
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RAILROADS.— Confintt^d  page. 

in  a  proceeding  to  condemn  land  for  right  of  way,  the  evi- 
dence that  coal  had  been  found  on  other  land  several 
miles  away  is  not  admissible 9 

a  railroad  may  stipulate  to  do  things  to  lessen  damage  to 
land  owner,  provided  such  things  do  not  render  use  of 
right  of  way  unsafe  to  public 9 

when  interest  at  ten  per  cent  is  properly  allowable  as  on  a 
"back  assessment"  of  railroad  property  under  section  276 
of  the  Revenue  act 102 

charges  demanded  by  connecting  carrier  must  be  prepaid 
by  first  carrier  before  goods  are  "ready  for  delivery"  to 
the  connecting  carrier 121 

all  defendants  to  condemnation  proceeding  need  not  join  in 
a  petition  for  a  change  of  venue 261 

a  commercial  railroad  has  power,  with  consent  of  a  city, 
to  construct  its  railroad  in  the  streets  of  the  city 261 

if  a  commercial  railroad  is  authorized  to  lay  its  tracks  in  a 
street  it  may  condemn  the  interests  of  abutting  owners 
in  such  street 261 

fact  that  a  city  prohibits  a  railroad  from  hauling  freight 
through  the  streets  does  not  change  character  of  road 
from  a  commercial  to  a  street  railroad 261 

any  corporation  which  has  the  power  to  construct  a  rail- 
road has  the  power  of  eminent  domain 262 

the  right  to  construct  a  railroad  is  a  condition  precedent  to 
the  right  to  condemn  land  for  right  of  way 262 

it  is  for  the  court  to  determine  whether  the  use  for  which 
property  is  sought  to  be  condemned  falls  within  the  leg- 
islative grant  of  power  to  the  petitioner 262 

whether  articles  of  incorporation  authorize  particular  con- 
demnation suit  is  a  question  which  is  open  to  investiga- 
tion and  determination  by  the  court 262 

general  Railroad  act  requires  fixed  termini  between  places 
named  and  is  not  adapted  for  the  organization  of  a  sys- 
tem of  street  railways 262 

incorporation  under  the  general  Railroad  act  does  not  au- 
thorize the  corporation  to  condemn  fee  in  streets  for  the 
construction  of  a  street  railway  system 262 

relation  of  foreman  of  switching  crew  to  other  members  of 
the  crew  stated 281 

the  capacity  in  which  the  foreman  of  switching  crew  gave 
a  certain  signal  is  a  question  of  fact 282 

what  does  not  constitute  a  variance  between  allegation  and 
proof  with  respect  to  injury  received  in  uncoupling  cars.  312 
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RAILROADS,— Continued.  page. 

a  switchman  does  not  assume  the  risk  of  danger  he  does 

not  know  exists   3^2 

owner  of  unplatted  land  within  city  limits  but  not  used  for 
agricultural  purposes  is  not  entitled  to  a  "farm  crossing*' 
over  adjoining  railroad   593 

REAL  PROPERTY.— See  WILLS;    DEEDS;    MORTGAGES; 
TRUSTS. 

when  trust  is  an  active  one  and  the  power  of  sale  obliga- 
tory— equitable  conversion 167 

what  interest  in  land  does  not  support  bill  for  partition.. .   167 

where  description  of  boundaries  in  a  deed  is  doubtful  the 
construction  adopted  by  the  parties  themselves  is  pre- 
sumed to  be  correct 43^ 

purpose  of  section  11  of  the  Statute  of  Descent  is  to  pre- 
vent lapses  441 

second  taker,  in  case  of  a  base  fee,  has  a  mere  expectancy, 
which  he  cannot  call  upon  courts  to  protect 508 

second  taker,  in  case  of  a  base  fee,  cannot  enjoin  equitable 
waste,  nor  is  he  entitled  to  condemnation  money  paid  for 
part  of  the  land 508 

tenant's  right  to  be  paid  for  improvements  rests  wholly  in 
the  contract  of  the  parties 611 

what  provision  of  canal  lands  lease  does  not  create  equi- 
table lien  for  lessee's  improvements 611 

perpetuity  defined — when  will  does  not  create  perpetuity. .  617 

when  equity  will  not  suffer  trust  to  fail 617 

when  vendee  in  contract  for  sale  of  land  is  entitled  to  pro- 
ceeds of  insurance  in  case  of  fire 626 

when  alleged  insolvency  of  vendee  not  ground  for  award- 
ing vendor  insurance  money 626 

RECEIVERS. 

when  complainant  in  partition  is  entitled  to  a  receiver  for 
rents  and  profits  pending  litigation 34 

REMAINDERS.— See  WILLS. 

REMEDIES.— See  ACTIONS  AND  DEFENSES. 

REPEAL. 

section  100  of  the  Practice  act  of  1907  repeals  the  act  of 
May  13,  1907,  by  implication,  and  governs  as  to  the  time 
for  filing  transcript  of  record  on  appeal 575 
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RES  JUDICATA.                                                                    page. 
a  judgment  in  favor  of  property  owner  upon  appeal  from 
condemnation  judgment  is  conclusive  of  his  right  to  in- 
terest upon  full  value  of  property  taken 633 

RIGHTS  AND  REMEDIES— See  ACTIONS  AND  DEFENSES. 

ROADS  AND  BRIDGES. 

what  does  not  show  that  road  tax  was  illegal 102 

when  necessary  bridges  and  culverts  occasioned  by  drain- 
age ditch  must  be  built  at  expense  of  district 106 

RULES  OF  COURT.— See  COURTS. 

SALES.— See  JUDICIAL  SALES. 

a  profit  is  not  essential  to  a  sale 75 

a  transfer  of  a  specific  part  of  property  owned  in  common 

for  a  stipulated  price  is  a  sale 75 

when  seller  must  furnish  cars  under  a  contract  for  sale  of 

coal  f .  o.  b.  coal  at  the  mine 298 

SALOONS.— See  DRAM-SHOPS. 

SCHOOLS. 

dormitories,  dining  halls  and  club  houses  of  a  university 
are  part  of  the  educational  institution,  within  meaning 
of  ordinance  remitting  water  rates 605 

SIDEWALKS.— See  MUNICIPAL  CORPORATIONS. 

SOCIAL  CLUBS. 

stockholders  of  an  incorporated  social  club  are  not  tenants 
in  common  of  the  club  property 75 

a  social  club,  though  unincorporated,  is  not  a  partnership,, 
in  the  sense  that  members  own  a  proportionate  share  of 
the  property  of  the  club 75 

a  social  club  dispensing  intoxicating  liquor  to  its  members 
for  money  is  within  the  meaning  of  the  Dram-shop  act 
and  must  take  out  a  dram-shop  license 75 

SOLICITORS'  FEES. 

allowance  of  solicitors'  fees  to  executors  in  will  case  can 
not  be  questioned  on  appeal  for  first  time 57 

when  provision  of  partition  decree  as  to  solicitors'  fees  is 
interlocutory,  only — ^when  apportionment  of  solicitors' 
fees  in  partition  is  inequitable 374 


Digitized  by  VjOOQ IC 


680  INDEX.  1328  DL 

SPECIAL  ASSESSMENTS.  pags- 

when  demand  for  payment  of  drainage  assessment  need 
not  be  made  by  the  county  collector  before  applying  for 
judgment  and  order  of  sale 173 

section  179  of  Revenue  act  does  not  apply  to  assessments 
levied  under  section  70  of  Farm  Drainage  act 173 

what  is  a  waiver  of  alleged  variance  between  delinquent 
list  and  notice  of  application  for  sale 173 

an  order  of  sale  for  taxes  cannot  be  signed  by  the  judge 
after  his  term  of  office  has  expired 173 

when  county  court's  finding  that  property  will  be  benefited 
to  extent  of  assessment  must  be  upheld 201 

whether  damages  were  properly  assessed  in  original  as- 
sessment cannot  be  questioned  in  a  proceeding  to  levy 
additional  assessment  to  complete  work 208 

when  it  will  be  presumed,  on  appeal,  that  drainage  benefits 
exceed  the  damages  208 

when  drainage  commissioners  may  proceed  to  determine 
and  assess  benefits  208 

when  question  of  damages  to  land  is  not  involved 209 

plats  and  profiles  are  unnecessary  where  additional  drain- 
age assessment  is  only  to  complete  work 209 

bill  of  exceptions  to  rulings  on  legal  objections  to  special 
assessment  must  be  taken  at  term  objections  are  heard, 
unless  time  is  extended  at  that  term 591 

SPECIFIC  PERFORMANCE. 

a  contract  to  convey  land  is  assignable  and  carries  with  it 
the  assignor's  existing  rights  and  remedies 143 

if  proposed  vendor  of  entire  title  owns  only  a  part  interest 
he  may  be  compelled  to  convey  such  interest  for  a  pro- 
portionate share  of  the  fixed  price 143 

damages  for  failure  of  proposed  vendor  to  convey  entire 
title  cannot  be  decreed  in  absence  of  evidence  forming  a 
proper  basis  therefor 143 

when  decree  dismissing  bill  for  specific  performance  will 
not  be  reversed  as  being  against  the  evidence 351 

a  contract  referred  to  in  another  as  being  "of  even  date 
herewith"  need  not  necessarily  be  a  written  contract. . .  460 

a  party  who  agrees  to  convey  to  co-tenants  must  perform, 
regardless  of  any  dispute  between  the  co-tenants  over 
their  contract  to  divide  the  property 460 

when  failure  of  abstract  of  title  to  show  satisfaction  of 
liens  is  not  ground  for  denying  a  prayer  for  specific  per- 
formance   460 
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SPECIFIC  PERFORMANCE.— C(7n/in«^d.  page. 

equity  will  not  permit  party  to  take  advantage  of  his  own 
wrong  to  defeat  specific  performance 460 

effect  as  to  liens  of  judgment  creditors  of  proposed  vendor 
where  specific  performance  of  his  contract  is  decreed — 
how  to  protect  their  rights 461 

SPIRITUALISM.— See  WILLS. 

STATUTE  OF  FRAUDS. 

contents  of  lost  writing  declaring  a  trust  may  be  proved  by 
parol  evidence  i  414 

a  trust  may  be  manifested  by  the  will  of  the  grantee  in  a 
deed  conveying  the  property  to  him 414 

when  purchaser  of  property  from  trustee  has  power  to  de- 
clare a  trust 414 

when  contract  and  will  may  be  read  together  as  manifest- 
ing the  existence  of  a  trust 415 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION. 

section  100  of  the  Practice  act  of  1907  repeals  the  act  of 
May  13,  1907,  by  implication,  and  governs  as  to  the  time 

for  filing  transcript  of  record  on  appeal v .  575 

statutes  delegating  powers  to  public  officers  are  strictly 
construed  and  all  parties  interested  must  look  to  the  stat- 
ute for  the  grant  of  power 610 

STIPULATIONS.— See  EVIDENCE. 

STREET  RAILWAYS. 

when  instruction  requiring  proof  of  a  certain  fact  as  a  con- 
dition to  right  of  recovery  is  properly  refused 114 

when  answers  of  experts  to  questions  relating  to  effect  of 
injury  are  not  too  conjectural  to  be  admissible 114 

what  testimony  as  to  exercise  of  care  is  not  incredible 290 

when  evidence  as  to  how  far  witnesses  could  see  on  certain 
night  is  competent  although  there  were  no  actual  tests.  290 

what  constitutes  a  fatal  variance  between  allegations  and 
proof  in  action  against  street  railway  company 346 

SUBSCRIBING  WITNESSES.— See  WILLS. 
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STREETS  AND  ALLEYS.— See  ROADS  AND  BRIDGES, 
telephone  line  is  an  additional  servitude  upon  a  street  if 

the  fee  is  in  the  abutting  owner 178 

when  injunction  restraining  the  construction  of  telephone 

line  in  street  is  too  broad  in  its  scope 179 

SURVEYS. 

act  of  1901,  to  provide  for  a  permanent  survey  of  lands, 
is  constitutional    244 

TAXES.— See  SPECIAL  ASSESSMENTS. 

what  does  not  show  that  road  tax  is  illegal 102 

when  interest  at  ten  per  cent  is  properly  allowable  as  on  a 
"back  assessment"  upon  railroad  property 102 

legislature  cannot  delegate  taxing  power  to  other  than  cor- 
porate authorities — commissioners  of  drainage  district 
embracing  several  towns  are  not  corporate  authorities.   106 

the  commissioners  of  drainage  district  embracing  several 
towns  cannot  impose  burden  upon  town,  without  its  con- 
sent, which  will  require  resort  to  taxation  to  remove..  106 

TELEPHONES. 

a  telephone  line  is  an  additional  servitude  upon  a  street  if 

the  fee  is  in  the  abutting  owner 178 

when  license  to  erect  telephone  line  is  not  void 178 

when  injunction  restraining  construction  of  telephone  line 
■  in  street  is  too  broad  in  its  scope 179 

TESTAMENTARY  CAPACITY.— See  WILLS. 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRESPASS. 

when  count  in  trespass  is  not  open  to  general  demurrer...  633 

TRIAL.— See  APPEALS  AND  ERRORS. 

when  court  is  justified  in  taking  question  of  undue  influ- 
ence from  jury  in  a  will  contest  case 56 

a  physician  may  be  asked,  on  cross-examination,  to  give 
names  of  medical  authorities  supporting  a  proposition  he 
has  testified  to 114 

what  is  not  an  attempt  to  impeach  a  witness  upon  an  ir- 
relevant matter 1 14 

the  practice  of  attorneys  in  a  case  testifying  as  witnesses 
is  not  approved 115 
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TRIAL. — Continued,  pag«. 

objection  of  variance  must  be  raised  and  specific  grounds 
pointed  out  in  the  trial  court 121 

when  motion  to  exclude  evidence  does  not  specifically  point 
out  a  variance 121 

a  party  is  entitled  to  an  instruction  upon  any  issue  which 
there  is  evidence  fairly  tending  to  prove 253 

all  defendants  to  a  condemnation  proceeding  need  not  join 
in  a  petition  for  a  change  of  venue 261 

what  is  not  a  waiver  of  alleged  error  in  denying  a  petition 
for  a  change  of  venue 261 

the  court  cannot  disregard  mere  improbable  testimony  up- 
on motion  to  direct  a  verdict 290 

what  testimony  as  to  exercise  of  due  care  is  not  incredible.  290 

evidence  cannot  be  disregarded  by  the  court,  upon  motion 
to  direct  a  verdict,  because  it  is  contradicted 290 

counsel  should  be  allowed  to  state  his  reasons  for  objecting 
to  a  question  asked  of  a  witness 361 

a  demurrer  to  the  evidence  in  a  chancery  case  tried  with- 
out a  jury  is  anomalous  to  practice  and  should  not  be 
considered  by  the  court 415 

TRUST  DEEDS.— See  MORTGAGES. 

TRUSTS. 

when  trust  is  an  active  one  and  the  power  of  sale  obliga- 
tory—equitable conversion   167 

what  interest  in  land  does  not  support  bill  for  partition. . .   167 

provision  of  will  construed  as  creating  an  active  trust 318 

when  trustee  named  in  will  takes  a  vested  interest,  which 
passes  to  his  trustee  in  bankruptcy 318 

contents  of  lost  writing  declaring  a  trust  may  be  proved  by 
parol  evidence   414 

a  trust  may  be  manifested  by  the  will  of  the  grantee  in  a 
deed  conveying  the  property  to  him 414 

when  purchaser  of  property  from  trustee  is  invested  with 
power  to  declare  a  trust 414 

what  constitutes  a  sufficient  consideration  for  a  grantee's 
agreement  to  pay  grantor  an  annuity 414 

when  a  contract  and  a  will  may  be  read  together  as  mani- 
festing a  trust 415 

when  equity  will  not  suffer  trust  to  fail 617 

when  trust  provision  of  will  does  not  create  perpetuity. . .  617 

UNDUE  INFLUENCE.— See  WILLS. 
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UNIVERSITIES.— See  SCHOOLS. 

USURY.  PAGE. 

money  loaned  by  loan  association  must  be  let  in  accord- 
ance with  the  provisions  of  the  law  in  order  to  avoid  the 
taint  of  usury 431 

applicant  for  loan  need  not  be  present  at  the  meeting  but 
he  may  submit  a  written  application 431 

VARIANCE.— See  PLEADING. 

what  is  a  waiver  of  alleged  variance  between  delinquent 
list  and  notice  of  application  for  sale 173 

VENDOR  AND  PURCHASER. 

when  vendee  in  contract  for  sale  of  land  is  entitled  to  pro- 
ceeds of  insurance  in  case  of  fire 626 

when  alleged  insolvency  of  vendee  is  not  gfround  for  giving 
vendor  insurance  money 626 

VENUE.— See  CHANGE  OF  VENUE. 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

VOTERS.— See  ELECTIONS, 

WAIVER. 

what  is  a  waiver  of  alleged  variance  between  delinquent 
list  and  notice  of  application  for  sale 173 

what  is  not  a  waiver  of  alleged  error  in  denying  petition 
for  a  change  of  venue 261 

a  provision  of  a  building  contract  requiring  a  written  or- 
der for  changes  may  be  waived 360 

what  provision  of  building  contract  is  not  a  waiver  of  prin- 
cipal contractor's  right  to  lien 476 

when  lien  is  not  waived  by  taking  other  security 476 

WASTE. 

when  equitable  waste  will  not  be  enjoined 508 

WILLS. 

general  rule  as  to  striking  out  false  words  of  description  of 
devise — when  false  words  of  description  may  be  stricken 
out  of  will 23 

owner  of  property  may  make  a  valid  contract  not  to  dis- 
pose of  it  by  will — what  constitutes  valid  consideration 
for  such  contract — rights  of  heirs 34 


Digitized  by  VjOOQ IC 


228  DIJ  INDEX.  685 

WILLS,— Continued,  page. 

where  will  is  made  in  violation  of  valid  contract  to  allow 
property  to  descend  to  heirs,  the  executor  must  account 
to  a  dissatisfied  heir  without  reference  to  will 34 

undue  influence,  to  avoid  a  will,  must  be  directly  connected 
with  the  execution  of  the  instrument  and  be  operating 
when  the  will  was  made 56 

a  course  of  conduct  in  a  beneficiary  which  inspires  affec- 
tion and  regard  in  the  testator  is  not  undue  influence . .     56 

when  court  is  justified  in  taking  the  question  of  undue  in- 
fluence from  consideration  of  the  jury 56 . 

if  the  proponents  have  made  a  prima  facie  case  on  contest, 
it  is  proper  to  instruct  the  jury  that  every  man  is  pre- 
sumed to  be  of  sound  mind 56 

fact  that  proof  shows  that  testator's  conduct  was  not  good, 
morally,  is  no  ground  for  rejecting  will 57 

in  a  proceeding  to  contest  a  will,  a  divorced  wife  cannot 
testify  to  occurrences  during  marriage  relation  which 
tend  to  overthrow  the  will 57 

what  instructions  in  will  contest  case  are  properly  refused.    57 

testimony  of  subscribing  witnesses  to  codicil,  if  sufficient 
to  establish  the  codicil,  is  sufficient  to  establish  the  will.  204 

courts  cannot  dispense  with  any  of  the  conditions  of  pro- 
bate prescribed  by  the  statute 204 

what  proof  is  required  under  the  statute  before  a  will  can 
be  admitted  to  probate 204 

rule  of  evidence  where  appeal  is  taken  to  circuit  court  in 
matter  of  probating  will 204 

the  fact  that  testimony  of  one  subscribing  witness  meets  re- 
quirements of  statute  is  not  sufficient 204 

two  subscribing  witnesses  must  testify  that  they  believed 
the  testator  to  be  of  sound  mind 204 

what  proof  does  not  establish  will  or  codicil 205 

a  subscribing  witness  may  form  a  belief  in  the  testator's 
sanity  from  appearances 205 

when  will  creates  an  active  trust 318 

when  trustee  named  in  will  has  a  vested  interest,  which 
passes  to  his  trustee  in  bankruptcy 318 

a  belief  resting  upon  some  sort  of  evidence  is  not  an  insane 
delusion,  even  though  the  process  of  reasoning  is  imper- 
fect or  the  conclusion  illogical 380 

a  belief  in  all  the  doctrines  of  spiritualism  is  hot,  in  itself, 
an  insane  delusion 380 

attributing  narrow  escapes  from  death  to  spirit  guidance  is 
not  an  insane  delusion 380 
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WILLS. — Continued,  pagb. 

what  is  essential  to  constitute  an  insane  delusion 380 

when  testimony  of  expert  medical  witnesses  that  testator 
was  insane  is  of  little  probative  value 380 

facts  stated  in  contestant's  hypothetical  question  must  be 
incompatible  with  sanity  of  testator 380 

what  evidence  does  not  show  an  insane  delusion 381 

survivorship  clause  of  devise  construed  as  referring  to  the 
death  of  devisee  after  death  of  testator 441 

when  children  of  deceased  remainder-man  take  under  sec- 
tion II  of  Statute  of  Descent 441 

purpose  of  section  11  of  the  Statute  of  Descent  is  to  pre- 
vent lapses  441 

a  clear  intention  appearing  from  will  not  to  vest  estate  un- 
til time  of  distribution  must  prevail 502 

rule  as  to  vested  and  contingent  remainders 502 

when  remainder  does  not  vest  until  time  for  distribution  of 
remainder  of  estate 502 

when  death  of  first  taker  will  be  considered  as  being  ex- 
pected to  take  place  before  death  of  testator 507 
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WORDS  AND  PHRASES. 

bill  of  lading  construed  as  to  meaning  of  phrase  "ready  for 
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